RESPONSES TO PUBLIC COMMENTS

FAR Case 1999-025

Nine public comments were received in response to the proposed rule.  In addition, substantial input was obtained at the series of public meetings held during the period of September 26 through October 17, 2000.  The public input addressed thirteen key elements of the proposed rule.  The following is a summary of the public input and the response for each of these key elements:

A. Offsets

1.  Changes made at direction of the corporate office.

Three commenters recommended that the rule require the CFAO to offset cost increases at one segment of a company with cost decreases at another segment if the accounting change is made at the direction of a higher organization level such as the home office, even though the change may not result in costs flowing between the segments.

Response

Nonconcur.  CFAO’s should not be required to combine the cost impacts of changes at multiple segments when such changes are made at the direction of a higher organizational level.  However, this second proposed rule recognizes there are some instances where combining the cost impact of a change for two or more segments should be required.  Conversely, there are also other instances where the CFAO should have the discretion to combine the cost impact based on the particular facts and circumstances.  The second proposed rule also addresses combining the impact of multiple changes within the same segment.  Each of these situations are described below:
a. First, there are accounting changes that result in costs flowing between segments.  When a change in cost accounting practice causes costs to flow between segments, the revised language at 30.604(h)(2) requires the CFAO to combine the cost impact for all affected segments.  This is necessary to determine the aggregate increased cost paid resulting from that change.

b. Second, there are changes that affect the costs of only one particular segment.  In these cases, the cost impact of the change in one particular segment does not affect the contract costs of any other segment (e.g., the implementation of a common cost accounting practice for two or more segments).  For purposes of computing aggregate costs paid, the CFAO may, but is not required to, combine the cost impact of a change at one segment with the cost impact of a change at another segment (see 30.606(a)(3)(ii)).  This would include changes made at multiple segments at the direction of a higher organizational level.
c. Third, there is the case where a particular segment implements multiple changes at the same time.  For purposes of computing aggregate increased costs paid, the CFAO may, but is not required to, combine the cost impact of the changes.  Such an approach could be administratively expedient to compute and resolve a single cost impact, rather than separately computing a cost impact for each of the changes.  Thus, the revised language at 30.606(a)(3)(i) permits, but does not require, the CFAO to combine the impact of multiple cost accounting changes within the same segment or intermediate/home office provided the changes are implemented in the same fiscal year.

2.  Requirement for offset process to give approximately same results as individual contract adjustments.

One commenter objected to the proposed language at 30.606(a)(2) that requires the CFAO to "choose a method to resolve the cost impact that approximates the amount, in the aggregate, that would have resulted if individual contracts had been adjusted."  The commenter believes this provision would unnecessarily and improperly limit the contracting parties' flexibility.

Response

Concur.  The proposed language is potentially confusing and has been deleted from the second proposed rule.

3.  CFAO "may" offset.

Two commenters objected to the proposed language at 30.606(d) that permits but does not require the CFAO to offset increased costs to the Government against decreased cost to the Government.  The commenters noted that the implementing statute requires any contract price adjustment protect the United States from payment "in the aggregate" of increased cost and in no case shall the Government recover costs greater than the increased cost.  They believe if the CFAO denies the contractor a right to offset increased costs with decreased costs, the CFAO would be in violation of the statute.

Response

Concur.  The proposed language was intended to address offsets between executive agencies.  However, this could be interpreted as permitting the CFAO to recover contract cost increases while not recognizing any contract cost decreases.  The term "offsets" has been removed from the proposed language.  To avoid potential confusion, the revised language separates the concept of computing aggregate increased cost and resolving the cost impact. 

4.  “Offsets" not defined.

Two commenters noted that the term "offsets" is not defined.  They questioned whether the term applied to offsetting within the same type of contracts, between different types of contracts (e.g., fixed price and cost reimbursable), or both.

Response

Concur.  The term "offsets" is not defined.  As discussed in Comment 3 above, it is preferable to eliminate this term rather than define it.

5.  Multiple changes that occur in the same accounting period.

Two commenters recommended the proposed rule permit the contractor to combine the impact of multiple accounting changes that occur in the same accounting period.  They believe this would significantly reduce the administrative burden associated with changes in cost accounting practices.

Response

Concur.  The second proposed rule permits, but does not require, the CFAO to combine the impact of multiple cost accounting practice changes that occur within the same segment or intermediate/home office provided the changes are implemented in the same cost accounting period.  

B. Materiality

Five commenters expressed concern that the proposed rule did not provide the CFAO the flexibility to make a materiality determination before requiring submittal of a GDM proposal.  Numerous attendees at the public meetings also expressed this concern.  They believe, in many cases, the CFAO can determine that the cost impact is immaterial without the need to expend the administrative resources necessary to prepare and review a GDM proposal.

Response

Concur.  The proposed language at 30.602(b) has been revised to state that a determination of immateriality may be made before or after a GDM proposal has been submitted, depending on the particular facts and circumstances.

C. Desirable Changes

Three commenters recommended the proposed rule provide additional guidance to facilitate the CFAO's determination of whether a unilateral change is desirable.  These commenters were concerned that the phrase "desirable and not detrimental to the Government" would be based only on whether the Government pays more.  One suggestion was to add the examples provided in the February 29, 2000 letter from OUSD(AT&L) to the CAS Board.

Response

Concur.  The proposed language at 30.603-2(b)(3) has been revised to include some factors for the CFAO to consider in determining whether or not a change is desirable.  However, even if one or more of the factors is present, the CFAO may still deny the request for a desirable change.

D.  Form and Content of the General Dollar Magnitude (GDM) and Detailed Cost Impact (DCI) Proposals

1.  Requirements for GDM and DCI reduce flexibility.

Five commenters stated that the requirements for the GDM and DCI proposals would significantly reduce existing flexibility.  These commenters, as well as several commenters at the public meetings, expressed concern that the proposed rule did not provide the CFAO and contractor the flexibility to apply practical solutions to the cost impact process.

Response

Concur.  The rule has been revised to state that the CFAO may:

a. Make a materiality determination prior to receiving a GDM proposal, 

b. Permit the GDM proposal to be in any format acceptable to the CFAO, and 

c. Permit the DCI proposal to include only those contracts above a threshold agreed to by the contracting parties.

2.  Effort required to generate a GDM versus a DCI.

Four commenters stated that there was no significant difference in the effort required to generate a GDM versus a DCI proposal.  These commenters, as well as numerous commenters at the public meetings, noted that the proposed rule required the GDM and DCI proposals to include the cost impact for "all other contracts."  To determine the cost impact for "all other contracts," the contractor would need to compute the cost impact for all contracts.  This negates the benefits of the GDM, which is intended to reduce the administrative effort while providing sufficient data to resolve the cost impact.

Response

Concur.  The proposed language was intended to reduce administrative effort while providing sufficient data to resolve the cost impact.  However, including a category for "all other contracts" in the proposed language could be interpreted as requiring the contractor to expend significant effort in computing the cost impact for those contracts.  The first proposed rule has been revised to permit the GDM proposal to be based on any method that reasonably approximates the cost impact, including sampling a representative universe of contracts or applying the difference in indirect rates to affected CAS-covered contracts.

3.  Computation of cost impact for priced vs. unpriced work.

One commenter took exception to the proposed method for computing cost impacts when there is a change in cost accounting practice.  The proposed rule requires the CFAO to specify a threshold based on the contract estimates to complete.  The commenter stated that, for cost type contracts, many such estimates include both priced and unpriced contract work, and that the cost impact should be based only on priced contract work.

Response

Nonconcur.  This issue is more appropriate for agency guidance than regulation.  In addition, provided the contractor is consistent in its application, the inclusion of unpriced contract work should not affect the cost impact calculation.  The estimate to complete for the unpriced work should be the same before and after the change, since both estimates should be computed using the changed cost accounting practice.

4.  Computation of cost impact for fixed-price contracts.

Two commenters stated that using estimates to complete for fixed-price contracts may produce inappropriate results if the contract is in an over/under-funded status.  They recommended using the negotiated contract price rather than estimates to complete.  This concern/recommendation was also expressed by some commenters at the public meetings.

Response

Nonconcur.  While there is a certain theoretical purity to using the negotiated contract price for adjusting fixed price contracts for cost accounting practice changes, there are several serious impediments to that approach.  Although the parties to a fixed-price contract have agreed to a total price, there is often no agreement as to how much of the price represents cost and how much represents profit, and seldom an agreement on the amount of any individual cost element.  Further, many fixed-price contracts will have undergone numerous price changes due to engineering modifications and other changes.  In such cases, tracking an individual cost element may prove virtually impossible.  There is also the danger that the confusion resulting from the attempt to reconstruct the original data will provide an opportunity to reprice loss portions of cost performance that have elapsed prior to the point of the change.  For these reasons, the use of estimates to complete is appropriate rather than the negotiated contract price.

5.  Threshold for submitting GDM and DCI proposals.

One commenter recommended the GDM/DCI proposal include only those contracts with a cost impact in excess of $100,000.  The commenter believes that a $100,000 threshold would capture all material cost impacts while minimizing the number of contracts/subcontracts requiring price adjustments.

Response

Nonconcur.  Setting a threshold based on the amount of the cost impact would require the contractor to compute the impact for every contract so the CFAO could determine which contracts had impacts in excess of the threshold.  This negates the benefits of the GDM proposal.  After the cost impact has been determined, the CFAO has the flexibility to adjust any or all of the contracts or use an alternative method.  The proposed rule already provides flexibility so the CFAO does not have to adjust every contract. 

6.  Number of contract types.

Three commenters recommended the number of contract types be reduced or eliminated.  These commenters believe the listing of contract types, if included, should be expressed in terms of the minimum level of detail necessary.  This belief was also expressed by several attendees at the public meetings.

Response

Concur.  The rule has been revised to include only two contract categories, fixed-price and flexibly-priced.  The revision also references the FAR provisions that define the contract types in each category.

D. Responsibilities and Roles of the CFAO

1.  Determining cognizant Federal agency.

One commenter recommended the proposed rule include specific requirements for determining the cognizant Federal agency.  Currently, the cognizant Federal agency is the agency that has the predominant amount of work.  The commenter believes this is ambiguous and that the FAR Council should make the designation very specific.

Response

Nonconcur.  This is not an issue for FAR Part 30.  FAR 42.003 is the provision in question.  This provision defines the cognizant Federal agency as the agency with the largest dollar amount of negotiated contracts, including options.   

2.  Signing contract modifications.

One commenter questioned why the proposed rule requires the CFAO to distribute contract modifications to awarding agencies for signature.  If the CFAO can unilaterally adjust contracts at FAR 30.606(c)(4), then the CFAO should also be able to sign bilateral contract modifications.

Response

Concur.  The proposed language at 30.606(c)(4) has been revised to require the CFAO to execute the modifications.  This is consistent with the CFAO responsibilities in FAR 42.302(a)(11)(iv).

3.  CFAO request for DCI proposal.

Two commenters recommended the CFAO be required to justify the need for a DCI proposal.  In addition, several attendees at the public meetings recommended the CFAO be required to provide the contractor with rationale as to why the GDM proposal could not be used to resolve the cost impact.

Response

Nonconcur.  The proposed language at 30.604(f)(2) and 30.605(e)(2) require the CFAO to request a DCI proposal when the GDM proposal is not sufficient to resolve the cost impact.  This is sufficient supporting rationale for any CFAO request for a DCI proposal.  Requiring specific CFAO rationale could delay the cost impact process and/or result in disputes. 

E. Noncompliances

1.  Immaterial noncompliances.

Two commenters recommended the concept of immaterial noncompliances at 30.605(c)(2) be deleted.  These commenters, along with several others at the public meetings, believe a CFAO should only make a finding of noncompliance when the amounts involved are material.  They note that CAS 402, 404, and 418 contain specific language that requires a material impact before a noncompliance can exist.  These commenters were concerned that 

Table 2 in FAR Part 15 requires contractors to notify Procuring Contracting Officers (PCOs) if they have been notified that they are or may be in noncompliance.  Even when there is an immaterial cost impact, this notification extends the award process and requires expenditure of unnecessary effort by both the Government and the contractor.

Response


Concur in part as discussed below:

. 

a. It is important for the Government to document any noncompliance, even when it is immaterial.  Such documentation protects the Government's rights should the cost impact of the noncompliance become material in the future.  When a particular CAS provision specifically stipulates that a practice is compliant if the impact is immaterial, the Committee agrees a noncompliance would not exist.  However, most of the provisions in CAS do not contain such a stipulation.

b.  While the Government must document any noncompliance, the PCO does not need to be notified when the noncompliance has an immaterial impact.  The provisions in Table 2 of FAR Part 15 were therefore revised to eliminate the need to notify the PCO when there is an immaterial cost impact.

2.  Inadvertent noncompliances.

Two commenters recommended the proposed rule include language to address inadvertent contractor actions.  They note that the Preamble to CAS 405 states "where a good faith effort has been made by a contractor in the development and implementation of his cost accounting rules, procedures, and practices, to provide for identification of expressly unallowable costs, it is intended that inadvertent failure to properly classify a particular item of cost will not be regarded as noncompliance." 

Response

Nonconcur.  In most cases, it would be extremely difficult for a CFAO to determine whether a noncompliance was inadvertent or deliberate.  This could result in significant additional administrative burden and/or disagreement.  In fact, the general concept of inadvertent versus deliberate noncompliances existed in the CAS regulations during the 1970's but was removed in 1978. 

3.  Undisclosed cost accounting practice changes.

Two commenters objected to the requirement at 30.603-2(e) that the CFAO must consider any change a noncompliance if the notification requirements are not met.  The commenters believe the proposed regulation would act as a penalty provision for late paperwork.  They state that a cost accounting practice change should be evaluated on the merits of the case, not on the timing of the submission of paperwork.

Response

Concur in part.  The rule has been revised at 30.603-2(c)(2) to permit, but not require, the CFAO to determine that a change made without notification is noncompliant.  There may be situations when a contractor submits "late paperwork," and the CFAO does not believe the circumstances warrant determining the change to be noncompliant.  Conversely, there may also be instances where a contractor implements the change without notice and the CFAO believes the circumstances warrant determining the change to be noncompliant.  It is imperative the Government be protected from instances where a contractor implements a change without notification.  If the Government does not have the right to determine such changes to be noncompliant, a contractor could argue that whenever there is a failure to consistently follow disclosed practices, it is merely a failure to notify rather than a noncompliance.  Thus, the CFAO should retain the ability to determine the change to be noncompliant. 

4.  "Estimating" and "accumulating" noncompliances.

Two commenters recommended the proposed rule specifically state that a failure to properly estimate costs only affects fixed-price contracts and a failure to properly accumulate costs only affects flexibly priced contracts.  Another commenter stated that a single contract should be subject to only one cost impact adjustment, i.e., either for cost estimating or cost accumulation (but not for both).  In addition, several commenters at the public meetings questioned the need to add two new terms, "estimating noncompliance" and "accumulating noncompliance."  These commenters noted a situation where Government personnel were citing a contractor for having an estimating noncompliance rather than stating what CAS provision the contractor was in noncompliance with (e.g., noncompliance with CAS 401).

Response

Concur in part.  Specific statements regarding the effects of different noncompliances on different types of contracts is more appropriate in agency guidance rather than the FAR.  In addition, a contract is not always limited to one type of cost adjustment.  There are certain types of contracts (e.g., time and materials) that include both a fixed and a cost type portion.  However, it is recognized that the terms "estimating noncompliance" and "accumulating noncompliance" could cause confusion.  These terms have been eliminated, and the term "noncompliance" is defined in the second proposed rule at 30.001.

F. Notifications and Determinations

1.  Earlier notification of changes by contractor.

One commenter stated that sixty days is insufficient for the CFAO to process a cost accounting practice change.  This commenter recommended requiring the contractor to submit the change at least 120 days in advance.  This issue was also raised by several attendees at the public meetings.  The input at the public meetings included recommendations to reduce the number of days, increase the number of days, and completely eliminate any requirement that referenced a specific number of days.

Response

Nonconcur.  There is no evidence to indicate that  60 days is insufficient to determine whether the description of the change is adequate and compliant.

2.  Lack of notification should not preclude contractor implementation of a cost accounting practice change.

One commenter stated that the requirement to notify the CFAO at least sixty days in advance of implementing a cost accounting practice change would unduly restrict the implementation of new accounting practices.  The commenter stated that contractors should not be forced to delay making necessary and beneficial changes to their cost accounting practices while awaiting Government review.  The commenter also states that sixty days may not be practicable in a dynamic business environment.

Response

Nonconcur.  There is no evidence to indicate that sixty days notice is insufficient.  In addition, the proposed language provides the flexibility to establish an alternative mutually agreeable date.  In regard to precluding implementation of contractor cost accounting practice changes, the commenter appears to have misinterpreted the proposed language.  It is intended to address the proper treatment of cost accounting practice changes (unilateral changes versus noncompliances), as opposed to whether the change can be implemented.  The notification requirement is needed to provide expediency and fairness to the cost impact process.  It is not intended to preclude a contractor from implementing new cost accounting practices.  A contractor may implement a change in cost accounting practice without providing the required notice to the Government.  However, when that occurs, the revised language at 30.603‑2(c)(2) permits the CFAO to determine the change a failure to follow a cost accounting practice consistently and process it as a noncompliance.

3.  Initial finding of compliance/noncompliance.

One commenter stated that 15 days after receiving an audit report of alleged noncompliance is insufficient time to make an initial finding of compliance/noncompliance.  The commenter recommended the provision be changed to permit the CFAO a longer period.

Response

Nonconcur.  There is no evidence to indicate that 15 days is insufficient time to issue the "notice of potential noncompliance" (this term has replaced the term "initial finding" in the previously proposed rule).  One of the reasons for documenting the process in the FAR is to reduce the time needed to administer cost impacts.  

4.  CFAO evaluation of the GDM proposal.

Two commenters recommended the rule require the CFAO to evaluate the GDM Proposal within 60 days of receipt.

Response

Nonconcur.  The potential cost of such a change outweighs any potential benefits.  A 60 day requirement could cause disputes concerning the adequacy of the GDM proposal since the 60 days cannot reasonably start until an adequate GDM proposal is received.  The commenters also did not provide a remedy for failure to comply with the recommended 60 day requirement. 

5.  CFAO notification of compliance or noncompliance.

Two commenters recommended the rule require the CFAO to notify the contractor and auditor of the compliance/noncompliance determination within 60 days after receipt of the contractor's rationale as to why the practice is compliant.

Response

Nonconcur. There is no evidence to indicate that, after receipt of the necessary information, CFAOs are failing to render timely compliance/noncompliance determinations.

6.  CFAO withdrawal of initial finding.

Two commenters recommended the rule require the CFAO to immediately withdraw the initial finding of noncompliance if the CFAO agrees with the contractor that a noncompliance does not exist.

Response

Nonconcur.  The language at 30.605(b)(3)(iii) requires the CFAO to notify the contractor of the determination of compliance or noncompliance in accordance with

FAR 1.704.  It would be duplicative effort for the CFAO to also be required to issue a separate document withdrawing any prior preliminary "findings."  However, it is recognized that the term "initial finding" may cause confusion.  The second proposed rule has therefore replaced the requirement for the CFAO to make an "initial finding" with a requirement to issue a "notice of potential noncompliance." 

7.  Final determination.

Two commenters recommended the rule require the CFAO to issue a "final determination" when the CFAO determines a cost accounting practice is noncompliant.

Response

Concur in part.  The specific term “final determination” could cause confusion and therefore has not been added.  However, the language at 30.601(a) and 30.605(b)(3)(iii) has been revised to reference the definition of "Determinations and Findings" at FAR 1.704.  In addition, the revised rule requires the CFAO to issue a final decision in accordance with FAR 33.211 before making a unilateral contract adjustment. 

8.  Corrective action and cost impact proposals when disagreements exist.

Two commenters recommended that when the contractor disagrees with the final determination for either unilateral changes or noncompliances, the rule be revised to state that corrective action and a cost impact proposal are not required until after resolution of the issue.

Response

Nonconcur.  The process would be substantially lengthened if the FAR provided for a complete stoppage when a disagreement occurs. 

G. Computing Cost Impact

1.  Computation of cost impact for unilateral changes.

Under the proposed rule, the DCI proposal for unilateral (formerly called voluntary) changes must include all contracts with an estimate to complete in excess of a threshold established by the CFAO.  One commenter recommended this threshold include only estimates to complete for priced work.  Two other commenters recommended that the threshold be based on something other than an estimate to complete since compliance with the threshold would require a contractor to determine the estimate to complete for all contracts (not just those over the threshold).

Response

Concur.  Using estimates to complete as a threshold for a DCI proposal is not always feasible since the contractor may have to determine the estimate to complete for all contracts.  The rule has been revised to require submittal of a DCI proposal for all contracts in excess of a "specified amount." 

2.  Interest computation.

One commenter stated that, under the proposed rule, the interest computation for noncompliances must be included with the GDM and DCI proposals.  This commenter recommended that the rule permit submission of the interest computation at a later date, separate from the GDM or DCI proposal.

Response

Concur.  Interest does not need to be computed at the time the GDM or DCI proposal is submitted.  The rule has been revised to eliminate this requirement.  However, to assure that the necessary information for computing interest is included, the revised rule requires the GDM and DCI proposals to include the total overpayments made by the Government during the period of noncompliance.  Total overpayments must be broken down by quarter unless each of the quarterly amounts billed during the period of noncompliance were approximately equal.

3.  Level of profit.

One commenter recommended clarifying the term "level of profit."  This commenter was not sure if this term meant the profit percentage or dollar amount.

Response

Concur.  A clarification of the profit provision is needed.  The revised rule requires the cost impact to include any profit, fee, or contract incentives associated with the increased/decreased costs.  It states that the associated profit, fee, and contract incentives are based on the difference between the negotiated incentives, fee, and profit and the amounts that would have been negotiated had the cost impact been known at the time the contract was negotiated.

4.  Use of forward pricing rates in computing cost impacts.

One commenter recommended the revised rule delete the requirement to use forward pricing rates to calculate cost impacts.  The commenter stated that some contractors have agreements in place that permit use of actual cost data or some other technique for cost impact calculations.

Response

Concur.  In some cases, forward pricing rates may not be the only way to calculate the cost impact.  The revised rule deletes this requirement.

5.  Requirement to adjust profit or fee.

Two commenters recommended the proposed rule be revised to state that a CFAO "may" make any "other" necessary adjustment to assure that the Government pays no more profit or fee than would have been paid had the cost accounting practice change or noncompliance not occurred.  The proposed rule states that the CFAO "should" make any necessary adjustment.

Response

Concur.  The revised rule specifically requires the cost impact to include any profit, fee, or contract incentives associated with the increased/decreased costs.  It states that the associated profit, fee, and contract incentives are based on the difference between the negotiated incentives, fee, and profit and the amounts that would have been negotiated had the cost impact been known at the time the contract was negotiated.

6.  Use of alternate methods.

The proposed rule does not permit use of an alternate method for resolving cost impacts if that method will result in an inappropriate increase in profit on contracts beyond the level negotiated.  Two commenters stated that profit on a fixed-price contract is not an identifiable amount and should not be included in the discussion of when use of an alternate method would be unacceptable.

Response

Concur.  This separate requirement has been deleted from the second proposed rule.  Under the second proposed rule, an alternate method does not require a separate consideration of profit because profit is included in the computation of the cost impact.  

H. Submission of GDM and DCI Proposals

1.  Subcontractor refusal to submit a GDM proposal.

One commenter recommended the proposed rule be revised to specify the process for handling instances when a subcontractor refuses to submit a GDM proposal.  The commenter notes that the proposed rule states the CFAO is responsible for resolving the changes, but does not state if or how the CFAO withholds payments on the subcontracts.

Response

Concur.  The language at 30.607 has been revised to state that when a subcontractor refuses to submit a GDM or DCI proposal, remedies are made at the prime contractor level.  

2.  Contractor refusal to submit a GDM proposal.

One commenter stated that the proposed rule removes the remedy for contractor failure to submit a GDM proposal.  This commenter recommended that this remedy be reinstated.

Response

Nonconcur.  The remedy has not been removed.  The proposed language at 30.605(i) states that if the contractor does not correct the noncompliance or submit the required cost impact proposals, the CFAO must either withhold monies and/or adjust contracts.

I. Miscellaneous

1.  Mandatory changes.

One commenter recommended clarifying the proposed language at 30.603-1(a) that states "offerors must state whether or not the award of the contemplated contract would require a change to established cost accounting practices affecting existing contracts and subcontracts."  The commenter questioned whether this proposed language applied to award of a new contract, a change in company status from modified to full coverage, or both.

Response

Concur.  The revised rule defines a "required change" at 30.001.

2.  System or list for identifying CAS-covered contracts.

One commenter recommended the proposed subpart 30.604 on processing changes include a requirement for the contractor to maintain a cost accounting system that identifies CAS-covered contracts.

Response

Nonconcur.  It is not necessary to include a requirement for a contractor to maintain a system that identifies all CAS-covered contracts because identification of CAS-covered contracts is only required when the contractor has to prepare a GDM or DCI proposal.  Further, the clause at 52.230-6 already requires the contractor to identify the cost impact on all CAS-covered contracts and subcontracts when a cost impact statement is submitted.   

3.  DoD Working Group Paper 76-7.

Two commenters recommended the proposed language regarding required changes be amended to address situations where the cost impact of the change cannot be computed at the time of proposal preparation or contract negotiations.  The commenters recommended adding language from DoD Working Group Paper 76-7, which requires procurement officials to make use of contract provisions to protect the Government's interest when the cost impact cannot be computed.

Response

Concur in part.  While the language in Working Group Paper 76-7 has not been added, the rule has been revised to state that when the impact of a required change can be reasonably predicted at the time of contract negotiations, the contractor must prepare all contract pricing proposals based on the changed cost accounting practice for the period of performance for which the practice will be used unless otherwise agreed to by the Contracting Officer..
4.  Contractor right to appeal.

Two commenters recommended the proposed rule reinstate the language that currently exists in 30.602-3(d).  This language states that the ACO may make a unilateral adjustment "subject to contractor appeal, as provided in the clause at 52.233-1, Disputes."  These commenters believe it is important to retain language in the rule that specifically addresses the contractor's right to appeal.

Response

Nonconcur.  The process for contractor appeal is included in FAR Part 33.  When contracts are to be unilaterally adjusted, the revised rule requires the CFAO to issue a final decision in accordance with FAR 33.211.  Since FAR Part 33 addresses the contractor appeal process, the Committee believes this reference is more appropriate than repeating the Part 33 language in Part 30.

J. Definitions

1.  Definitions of key terms.

Three commenters recommended the proposed rule define the terms "required," "voluntary," "desirable," and "noncompliant."

Response

Concur.  Additional definitions are needed to reflect the language in the final rule issued by the CAS Board in June 2000.  The Committee has added definitions of the terms "required" (which replaces "mandatory"), "unilateral" (which replaces "voluntary"), "desirable," and “noncompliance.”

2.  Types of noncompliances.

Two commenters recommended revising the definition of types of noncompliances in 30.605 and moving it from 30.605 to 30.001.   

Response

Concur in part.  Based on input obtained from the public meetings, the Committee believes defining types of noncompliances will cause more confusion than benefit.  The proposed language at 30.605(a) has been revised to eliminate the types of noncompliances and to add a definition of the term "noncompliance" at 30.001.

K. Settlement

1.  Use of methods other than contract adjustments.

One commenter stated that, while it was clear in certain parts of the proposed rule that contract adjustments are not the only method for resolving cost impacts, there were also a number of instances where contract adjustments are indicated as the only resolution. 

Response

Nonconcur.  The rule specifically permits use of a method other than contract adjustments.  The commenter did not provide any references as to where the rule indicated contract adjustments were the only method of resolution. 

2.  Adjustment of fixed price contracts for unilateral changes.

One commenter stated that the FAR Council may be exceeding its statutory authority by including a requirement to adjust fixed-price contracts for unilateral changes.  The commenter cites the Senate Governmental Affairs Committee Report attending Pub. L. 100-679, the statute authorizing the new CAS Board.  The report stated that it “fully anticipates the new Board will analyze the circumstances under which [reduced cost allocations to fixed-price contracts occur due to a contractor accounting change] may or may not give rise to possible fiscal damage to the government and make any changes in existing rules or interpretations deemed appropriate as a result of the analysis”  [Sen. Rpt.  No. 100-424 Office of Federal Procurement Policy Act Amendments of 1988, US Code Cong. & Admin. News, 100th Cong – Second Sess., Vol. 7, at pp 5687, 5703].  The commenter alleges that since the CAS Board has not performed such an analysis, there can be no rule adjusting fixed-price contracts for unilateral changes.

Response

Nonconcur.  Section 26(j) of Pub. L. 100-679 specifically provides that all cost accounting standards, waivers, exemptions, interpretations, modifications, rules and regulations promulgated by the original board shall remain in effect unless and until amended, superseded, or rescinded by the new Board.  Thus, the original Board’s regulations providing for price adjustments for fixed-price contracts for unilateral changes remain in force today.  The language in the report stated that the Senate committee “anticipated” that at some point the new Board would review the circumstances in which the regulation is applied to see if any “changes” are appropriate.  This committee’s “anticipation” is hardly substantive legislation defeating the validity of the regulation that the statute itself carries forward in full force and effect “unless and until amended.”   In addition, the authority to require price adjustments for unilateral changes has existed since 1970, first in Pub. L. 91-379 §§719(h)(1) and subsequently in Pub. L. 100-679.  The CAS Board has always had statutory authority to require price adjustments for unilateral changes.  The CAS Board has always required such price adjustments.  This CAS requirement was expressly carried forward by Congress in Pub. L. 100-679.  Thus, authority is not an issue.  One could debate whether the FAR Council would have authority to originate such a requirement if the CAS Board had not done so.  However, the CAS Board did so and the FAR rule simply implements this requirement in FAR Part 30. 

3.  Materiality and withholds.

Two commenters recommended the proposed language at 30.602 be revised to delete the reference to withholding amounts payable.  The commenters stated that the concept is "if material, adjust contracts," not "if material, withhold monies."

Response

Concur.  The proposed language has been deleted.

4.  Contracting officer attendance at negotiations.

Two commenters recommended the proposed rule eliminate the requirement for the CFAO to invite contracting officers to negotiations.  Alternatively, these commenters recommend the contract impact threshold for inviting contracting officers be raised from $100,000 to $500,000.  These commenters questioned the need to involve contracting officers in negotiations when the CFAO has been given "final" authority to administer CAS.

Response

Concur in part.  It is not necessary for the CFAO to invite affected contracting officers to negotiations.  However, it is important for the CFAO to coordinate with affected contracting officers prior to making contract adjustments or implementing alternative methods.  This gives affected contracting officers an opportunity to provide input to the CFAO.  The $100,000 is an appropriate threshold for requiring such coordination.

5.  Alternate method precluded for all contracts if only one contract fails criteria.

Two commenters stated that the proposed language at 30.606(d)(2) inappropriately precludes the use of an alternate resolution method for all contracts even if only one contract did not meet the criteria.

Response

The commenters are addressing the criteria for "offsetting" between contract types.  The concept of "offsetting" is confusing and has been eliminated in the second proposed rule.

6.  Application of alternate method to past and future years.

Two commenters recommended the proposed language at 30.606(c)(3)(i) be revised to permit the application of indirect cost pool adjustments to future years when the Government participation rate can be reasonably predicted.

Response

Concur.  The second proposed rule permits application of indirect cost pool adjustments in future years provided the application is made to final indirect cost rates and is at the discretion of the CFAO. .

M.   Retroactive Changes

Two commenters recommended the proposed language at 30.603-2(d) be clarified to state that the applicability date is only for computing the cost impact of the change.  The commenters noted that the contractor establishes the effective date of the change.  If the Government does not agree with the retroactivity, it may determine the change noncompliant during the period of retroactivity.  However, the effective date established by the contractor should be used for calculating the cost impact.  

Response


Concur in part.  The implementation date of the change is the proper date to use for computing the cost impact.  The first proposed rule has been revised to state that any change implemented without proper notice may be determined to be noncompliant.  However, the second proposed rule does not prohibit the contractor from implementing the change.

N.   Editorial

1.  "Proposal" versus "Analysis".

Two commenters recommended changing the word "proposal" to "analysis" for the terms "GDM Proposal," "DCI Proposal," and "Cost Impact Proposal."

Response

Nonconcur.  The term "proposal" is appropriate since the GDM and DCI represent submissions that will be analyzed and used as the basis for negotiations.

2.  Repetition between 30.604(e) and 30.604(f).

Two commenters recommended deleting the proposed language that specifies the format for a DCI Proposal at 30.604(f) because the degree of specificity is already included in 30.604(e).

Response

Concur.  The formats for the GDM and DCI proposals were very similar under the previously proposed rule.  The revised rule establishes a clear difference between the two types of proposals.

3.  FAR clauses duplicate Part 30.

Two commenters recommended deleting proposed language from the FAR clauses that duplicate the proposed language in FAR Part 30.  They state that the risk of stating a regulatory requirement twice is that it may not be stated exactly the same and, therefore, will be interpreted differently.

Response

Nonconcur.. Traditionally, contractor responsibilities are in the contract clause and the language in FAR Part 30 contains guidance to Government personnel.  However, the major reasons for revising the current FAR language is to establish a process that will be consistently followed.  The Committee believes it is important that the entire cost impact process be delineated in FAR Part 30.  It is also not prudent to eliminate contractor obligations and responsibilities from the contract clauses.  It is important that these obligations and responsibilities be included in the contract clause to prevent misunderstandings and ensure the rights and obligations of the parties to the contract(s).  To preclude any misunderstanding or dispute, identical wording is used for any overlapping requirements between FAR Part 30 and the contract clauses.

4.  Timing of offsets and contract adjustments.

Two commenters recommended that the proposed rule be clarified to state that offsets occur before contract adjustments.

Response

Concur in part.  The application of "offsets" versus "contract adjustments" requires clarification.  The revised rule requires the computation of the cost impact (including the action previously referred to as “offsets”) prior to the resolution of that impact.

5.  Adequacy and compliance reviews.

One commenter recommended the proposed language at 30.202-7 be revised.  The commenter recommended the process permit combining the two steps (an adequacy determination followed by a compliance determination) into a single step (adequacy and compliance determination done concurrently).

Response

Nonconcur.  The initial disclosure statement submission will normally include a description of numerous cost accounting practices.  It is usually more efficient to determine if the descriptions of these numerous cost accounting practices are adequate before attempting to determine their compliance with CAS.  There is no evidence to indicate the current process is not the most efficient method for evaluating initial disclosure statement submissions.
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