Termination for Convenience
TASK:  Termination for Convenience

OBJECTIVE:  CCO terminates for convenience IAW FAR 13.302-4 and 49.101-.102 

· CCO effects a settlement agreement IAW FAR 13.302-4 and 49.109-1

· CCO asks for written termination request (AFFARS 5349.101-90)

· CCO PROMPTLY negotiates settlement (49.105(a)(3)

· Document the negotiation in the form of a PNM

· CCO disallows cost for anticipatory profits (49.202(a))

· CCO deducts cost of material from settlement (49.204(a))

· CCO satisfactorily provides written notice of termination (49.102(a)), includes release of claims on negotiated agreement 43.204( c)(2), and obtains contractor signature on SF 30 specifying negotiated settlement amount (43.103 (a))

SITUATION:  The CCO team has previously awarded a contract for extending paving.   The CCO is now directed by CE that due to the destruction of building 2 by fire that the paving extension will no longer be required and therefore must be canceled.  The CE rep and the Contractor both arrive at the CCO together.  The CCO must terminate the contract and negotiate a settlement with the contractor.  The contractor was given a heads-up by CE that the termination was coming and has come prepared with estimated expenses and is ready to negotiate a settlement agreement on the spot.

PROPS:  


    1)   CE termination request letter

    2)   CE cost estimate for settlement expenses

    3)   Contractor Estimate of expenses

ROLE PLAYERS:  (2) CE Inspector and Contractor 

From:  CE

Subject: Termination Cost Estimate (Contract XXXXXXXXXX)

To:  CCO

1.  The following estimate is for charges for the extension of paved road contract cancellation. The contract will be canceled due to destruction of building 2:


Item





Est cost


Disposal Truck lease 



$7,000


(7 days @ $1,000 day)


Severance cost for employees


$3,500


(7 days @ $500/day)


Materials (stone aggreagate, etc)


$5,000


(5 ea @ $500)


Lost profits




$15,400





Profit Break-out:

$77,000 (Contract Price)

@ 20% (Est. Profit rate)

=$15,400 (Total profit due)

2.  Estimated grand total for cancellation settlement:

  $30,900

CLAUDE ADAMS, Maj, USAF

CE Commander

From:  CE/CC

Subject:  Termination Request Extend Roadway Contract

To:  CCO

Request you take all steps necessary to cancel contract XXXXXXXXXX for the extension of paved road to building 2.  Due to the destruction of the facility by fire last evening, the contract must be terminated.  Since this is no fault of the contractor, if allowable, we highly recommend contractor be reimbursed for all reasonable costs associated with the termination of this contract.  However, due to our limited facility space, please keep in mind that we have no use for any materials or equipment that the contractor may offer as part of his settlement at this point.

Claude Adams

CLAUDE ADAMS, Maj, USAF

CE Commander

      INVOICE

PO BOX 1959

New Orleans, LA

Contracting Officer,

As you no longer require my services for paved roadway, I respectfully request payment in the sum of $47,900.  This is the cost to me because the military choose to break my contract and I now have equipment and material that I cannot use.  Thank you very much.

Disposal Truck lease 




$7000

($1000 per day)

Severance cost for employee



$10,500

($500 per day per employee/$1000 per day management)

Material






$5,000

My Equipment





$10,000






Lost profits (20%)




$15,400

Total due me:





$47,900

Sincerely,

Ali John

President 

PNM

(a) The contracting officer shall document in the contract file the principal elements of the negotiated agreement. The documentation (e.g., price negotiation memorandum (PNM)) shall include the following:

     (1) The purpose of the negotiation.

     (2) A description of the acquisition, including appropriate identifying numbers (e.g., RFP No.).

     (3) The name, position, and organization of each person representing the contractor and the Government in the negotiation.

     (4) The current status of any contractor systems (e.g., purchasing, estimating, accounting, and compensation) to the extent they affected and were considered in the negotiation.

     (5) If cost or pricing data were not required in the case of any price negotiation exceeding the cost or pricing data threshold, the exception used and the basis for it.

     (6) If cost or pricing data were required, the extent to which the contracting officer --

          (i) Relied on the cost or pricing data submitted and used them in negotiating the price;

          (ii) Recognized as inaccurate, incomplete, or noncurrent any cost or pricing data submitted; the action taken by the contracting officer and the contractor as a result; and the effect of the defective data on the price negotiated; or

          (iii) Determined that an exception applied after the data were submitted and, therefore, considered not to be cost or pricing data.

     (7) A summary of the contractor's proposal, any field pricing assistance recommendations, including the reasons for any pertinent variances from them, the Government's negotiation objective, and the negotiated position. Where the determination of price reasonableness is based on cost analysis, the summary shall address each major cost element. When determination of price reasonableness is based on price analysis, the summary shall include the source and type of data used to support the determination.

     (8) The most significant facts or considerations controlling the establishment of the pre-negotiation objectives and the negotiated agreement including an explanation of any significant differences between the two positions.

     (9) To the extent such direction has a significant effect on the action, a discussion and quantification of the impact of direction given by Congress, other agencies, and higher-level officials (i.e., officials who would not normally exercise authority during the award and review process for the instant contract action).

     (10) The basis for the profit or fee prenegotiation objective and the profit or fee negotiated.

     (11) Documentation of fair and reasonable pricing.

Notice of Termination to Prime Contractors

[At the top of the notice, set out all special details relating to the particular termination; e.g., name and

address of company, contract number of terminated contract, items, etc.]

(a) Effective date of termination. This confirms the Government's telegram to you dated_________, 20__,

terminating_________ [insert "completely" or "in part"] Contract No_________ (referred to as "the

contract") for the Government's convenience under the clause entitled_________ [insert title of appropriate

termination clause]. The termination is effective on the date and in the manner stated in the telegram.

(b) Cessation of work and notification to immediate subcontractors. You shall take the following steps:

          (1) Stop all work, make no further shipments, and place no further orders relating to the

          contract, except for --

               (i) The continued portion of the contract, if any;

               (ii) Work-in-process or other materials that you may wish to retain for your own

               account; or

               (iii) Work-in-process that the Contracting Officer authorizes you to continue

                    (A) for safety precautions,

                    (B) to clear or avoid damage to equipment,

                    (C) to avoid immediate complete spoilage of work-in-process having a definite

                    commercial value, or

                    (D) to prevent any other undue loss to the Government. (If you believe this

                    authorization is necessary or advisable, immediately notify the Contracting Officer

                    by telephone or personal conference and obtain instructions.)

          (2) Keep adequate records of your compliance with subparagraph (b)(1) of this section

          showing the --

               (i) Date you received the Notice of Termination;

               (ii) Effective date of the termination; and

               (iii) Extent of completion of performance on the effective date.

          (3) Furnish notice of termination to each immediate subcontractor and supplier that will be

          affected by this termination. In the notice --

               (i) Specify your Government contract number;

               (ii) State whether the contract has been terminated completely or partially;

               (iii) Provide instructions to stop all work, make no further shipments, place no further

               orders, and terminate all subcontracts under the contract, subject to the exceptions in

               subparagraph (b)(1) of this section;

               (iv) Provide instructions to submit any settlement proposal promptly; and

               (v) Request that similar notices and instructions be given to its immediate subcontractors.

          (4) Notify the Contracting Officer of all pending legal proceedings that are based on

          subcontracts or purchase orders under the contract, or in which a lien has been or may be

          placed against termination inventory to be reported to the Government. Also, promptly notify

          the Contracting Officer of any such proceedings that are filed after receipt of this Notice.

          (5) Take any other action required by the Contracting Officer or under the Termination clause

          in the contract.

(c) Termination inventory.

          (1) As instructed by the Contracting Officer, transfer title and deliver to the Government all

          termination inventory of the following types or classes, including subcontractor termination

          inventory that you have the right to take: [Contracting Officer insert proper identification or

          "None"].

          (2) To settle your proposal, it will be necessary to establish that all prime and subcontractor

          termination inventory has been properly accounted for. For detailed information, see Part 45.

(d) Settlements with subcontractors. You remain liable to your subcontractors and suppliers for proposals

arising because of the termination of their subcontracts or orders. You are requested to settle these

settlement proposals as promptly as possible. For purposes of reimbursement by the Government,

settlements will be governed by the provisions of Part 49.

(e) Completed end items.

          (1) Notify the Contracting Officer of the number of items completed under the contract and still

          on hand and arrange for their delivery or other disposal (see 49.205).

          (2) Invoice acceptable completed end items under the contract in the usual way and do not

          include them in the settlement proposal.

(f) Patents. If required by the contract, promptly forward the following to the Contracting Officer:

          (1) Disclosure of all inventions, discoveries, and patent applications made in the performance of

          the contract.

          (2) Instruments of license or assignment on all inventions, discoveries, and patent applications

          made in the performance of the contract.

(g) Employees affected.

          (1) If this termination, together with other outstanding terminations, will necessitate a significant

          reduction in your work force, you are urged to --

               (i) Promptly inform the local State Employment Service of your reduction-in-force

               schedule in numbers and occupations, so that the Service can take timely action in

               assisting displaced workers;

               (ii) Give affected employees maximum practical advance notice of the employment

               reduction and inform them of the facilities and services available to them through the local

               State Employment Service offices;

               (iii) Advise affected employees to file applications with the State Employment Service to

               qualify for unemployment insurance, if necessary;

               (iv) Inform officials of local unions having agreements with you of the impending

               reduction-in-force; and

               (v) Inform the local Chamber of Commerce and other appropriate organizations which

               are prepared to offer practical assistance in finding employment for displaced workers of

               the impending reduction-in-force.

          (2) If practicable, urge subcontractors to take similar actions to those described in

          subparagraph (1) of this section.

(h) Administrative. The contract administration office named in the contract will identify the Contracting

Officer who will be in charge of the settlement of this termination and who will, upon request, provide the

necessary settlement forms. Matters not covered by this notice should be brought to the attention of the

undersigned.

               (i) Please acknowledge receipt of this notice as provided below.

     ___________________________________________________

     (Contracting Officer)

     ___________________________________________________

     ___________________________________________________

     (Name of Office)

     ___________________________________________________

     (Address)

     Acknowledgment of Notice

     The undersigned acknowledges receipt of a signed copy of this notice

     on ______, 20___ Two signed copies of this notice are returned.

     ____________________________________________________

     (Name of Contractor)

     By__________________________________________________

     (Name)

     ____________________________________________________

     (Title)

                    (End of notice)

Alternate notice. If no prior telegraphic notice was issued, substitute the following paragraph (a) for

paragraph (a) of the notice above:

(a) Effective date of termination. You are notified that Contract No ______ (referred to as "the contract")

is terminated ______ [insert "completely" or "in part"] for the Government's convenience under the clause

entitled _______ [insert title of appropriate termination clause]. The termination is effective ______ [insert

either "immediately upon receipt of this Notice" or "on _____, 20__," or "as soon as you have delivered,

including prior deliveries, the following items:" (list)]. Reduce items to be delivered as follows: [insert

instructions].

Contractor's Statement of Release

     In consideration of the modification(s) agreed to herein as complete equitable adjustments for the

     Contractor's _______ (describe) __________ "proposal(s) for adjustment," the Contractor hereby

     releases the Government from any and all liability under this contract for further equitable adjustments

     attributable to such facts or circumstances giving rise to the "proposal(s) for adjustment" (except

     for__________ ).


[image: image1.wmf]AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT

1. CONTRACT ID CODE

2. AMENDMENT/MODIFICATION NO.

3. EFFECTIVE DATE

4. REQUISITION/PURCHASE REQ. NO.

5. PROJECT NO. 

(If applicable)

7. ADMINISTERED BY 

(If other than Item 6)

CODE

STANDARD FORM 30 

(REV. 10-83)

Prescribed by GSA FAR (48 CFR) 53.243

FACILITY CODE

9A. AMENDMENT OF SOLICITATION NO.

9B. DATED 

(SEE ITEM 11)

10A. MODIFICATION OF CONTRACT/ORDER NO.

10B. DATED 

(SEE ITEM 11)

11. THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS

The above numbered solicitation is amended as set forth in Item 14.  The hour and date specified for receipt of Offers

is extended,

is not extended.

Offers must acknowledge receipt of this amendment prior to the hour and date specified in the solicitation or as amended, by one of the following methods:

(a)By completing items 8 and 15, and returning

copies of the amendment; (b) By acknowledging receipt of this amendment on each copy of the offer submitted;

or (c) By separate letter or telegram which includes a reference to the solicitation and amendment numbers.  FAILURE OF YOUR ACKNOWLEDGMENT TO BE RECEIVED AT

THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR AND DATE SPECIFIED MAY RESULT IN REJECTION OF YOUR OFFER.  If by virtue of this

amendment your desire to change an offer already submitted, such change may be made by telegram or letter, provided each telegram or letter makes reference to the

solicitation and this amendment, and is received prior to the opening hour and date specified.

12. ACCOUNTING AND APPROPRIATION DATA 

(If required)

13. THIS ITEM ONLY APPLIES TO MODIFICATION OF CONTRACTS/ORDERS.

IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14.

CHECK ONE

A.

THIS CHANGE ORDER IS ISSUED PURSUANT TO: 

(Specify authority)

 THE CHANGES SET FORTH IN ITEM 14 ARE MADE IN THE CONTRACT ORDER

NO. IN ITEM 10A.

B.

THE ABOVE NUMBERED CONTRACT/ORDER IS MODIFIED TO REFLECT THE ADMINISTRATIVE CHANGES 

(such as changes in paying office, 

appropriation date, etc.

) SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 43.103(b).

C.

THIS SUPPLEMENTAL AGREEMENT IS ENTERED INTO PURSUANT TO AUTHORITY OF:

D.

OTHER

 (Specify type of modification and authority)

E. IMPORTANT:

  Contractor

is not,

is required to sign this document and return

copies to the issuing office.

Except as provided herein, all terms and conditions of the document referenced in Item 9A or 10A, as heretofore changed, remains unchanged and in full force and effect.

15C. DATE SIGNED

15A. NAME AND TITLE OF SIGNER 

(Type or print)

16C. DATE SIGNED

16A. NAME AND TITLE OF CONTRACTING OFFICER 

(Type or print)

14. DESCRIPTION OF AMENDMENT/MODIFICATION (

Organized by UCF section headings, including solicitation/contract subject matter where feasible.)

PAGE      OF    PAGES

1

6. ISSUED BY

CODE

8. NAME AND ADDRESS OF CONTRACTOR 

(No., street, county, State and ZIP Code)

(X)

CODE

15B. CONTRACTOR/OFFEROR

(Signature of person authorized to sign)

16B. UNITED STATES OF AMERICA

(Signature of Contracting Officer)

NSN 7540-01-152-8070

Previous edition unusable
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