Section IV. Contract Administration Procedures
4-21. Contract Management
a.  Contract Monitoring.  Contractor surveillance by contract personnel under contingency conditions may be difficult due to on-going military operations, local threat conditions, remote location, broad customer base, and the performance/delivery time involved.  Therefore, it is important to establish a properly trained cadre of contracting officer representatives within the organizations major customers you support.  Commanders must understand the role of CORs who may perform tactical missions in their units and also the serve as CORs supporting mission success and monitoring contract performance contractor performance.  Under contingency conditions, support contractors are a force multiplier.  The Army relies on their support.  It cannot be obtained unless they follow the contract requirements.  Contractors will also not continue to work unless they are promptly paid.  Therefore, CORs play a critical role in mission success.
(1)  CORs will closely monitor contract performance and provide the contracting officer with documentation to identify the contractor's compliance or non‑compliance with the terms of the contract.  Although the appropriate forms may not always be available, a simple signed memorandum with supporting data will suffice for the contracting officer to take action and will become part of the official file documentation.
(2)  Commanders, as well as CORs, must understand they do not have contractual authority to issue directions or changes to any contract or purchase order.  In cases where changes have been made by unauthorized personnel, the contracting officer must be immediately notified.  The contracting officer will then determine if the contract scope has been changed and, if so take corrective action through the ratification process.
b.  Contract Modifications.  The contracting officer can expect wide fluctuations in projected requirements versus actual requirements.  This is particularly true for service contracts.  The following guidelines address change orders, administrative changes, and supplemental agreements. (See SF 30, Amendment of Solicitation/Modification of Contract Instructions in the OCONUS Contingency Contracting Guide.)
(1)  Contract modification is a generic term meaning any written change in the terms and scope of the contract.  Contracts may be modified by use of a change order.  A clear distinction must be made between the two terms ‑ change and change order.
(2)  A change is any alteration within the scope of the contract.  Changes can be made in the specifications, drawings, designs, method of packing or shipment, time or place of delivery, and/or quantity or type of government provided material.
(3)  A change order is a unilateral order signed by the contracting officer directing the contractor to make changes that the Changes Clause.  If the change causes an increase or decrease in the cost of, or the time required for, performance of any part of the work under the contract (whether or not changed by the order) the contracting officer shall make an equitable adjustment in the contract price, the delivery schedule, or both.
(4)  The contractor is required to comply with the change immediately.
c.  Administrative changes are unilateral changes that do not affect the substantive rights of the parties.  They are used to make changes such as a change of paying office or the name of the contracting officer.
d. Like other types of changes, supplemental agreements must be in writing and as bilateral documents must be signed by both parties (FAR 43.103(a)).  Supplement agreements are appropriate when the contractor's consent is needed before modifying the contract.
(1) Examples of circumstances that require a supplemental agreement are when—
(a)  Negotiating an equitable adjustment resulting from a change order;
(b)  Definitizing a letter contract; and
(c)  Incorporating substantive contract changes that were agreed to by both parties.
(2)  Unilateral modifications (signed only by the contracting officer) are used to make administrative changes, issue change orders or termination notices, or make changes authorized by clauses other than the Changes Clause, such as option clause, property clause, suspension of work clause, changing government furnished property or incorporating a value engineering proposal into the contract (FAR 43.103(b)).
(3)  Whichever method is used, either unilateral or bilateral, contract action should be priced before it is executed for the protection of both parties.  (Note that only bilateral changes may be made to FAR Part 12 commercial contracts.)  The magnitude of some changes and the contingency environment make this difficult.
(a)  From a pricing standpoint, unpriced orders are risky business because, during the time that negotiations are being conducted and performance is going on, the contractor has no incentive to keep costs down.  If a contract action cannot be priced before it is authorized, an agreement should be reached with the contractor on a ceiling, not to exceed price.
(b)  For changes that result in a relatively small increase or decrease in price, efforts should be taken to reach an agreement to incorporate them into the contract on a "no‑charge basis.
(4)  All supplemental agreements to contracts for commercial items must be bilateral.
e.  The Changes Clause.  There are slight differences in the particular changes clauses, depending on what is being purchased (supplies, services, or construction) and the type contract that is awarded (fixed price or cost reimbursable) (FAR 43.2).  For instance, all changes under FAR Part 12 commercial contracts must be made bilaterally.  Common elements apply to all changes clauses.
(1)  A change order must be in the general scope of the contract.
(2)  The change order must be in writing.
(3)  The ordered change must be made by the contracting officer.
(4) Quantities may not be unilaterally adjusted by use of the changes clause.  A decrease in quantity may be affected by a partial termination for convenience.  If the contract contains the "Variation in Estimated Quantity" clause, a price adjustment is required for items received in excess of the quantity called for (including the variation allowed) that are in excess of $250. These items may, however, be returned at Contractors expense, (FAR 11.701).
g.  Payments.  Contracting officers may authorize progress payments or may require that only one payment be made at when the contract is complete (FAR subpart 32.5).
(1)  Progress payments under fixed price contracts are normally associated with construction contracts.  Such payments are based on the percent of the total contract that has been completed, less a withhold that guarantees final completion.  The percent complete is verified through review of contractor invoices, review of agreed upon completion schedule/milestones, and inspection of the job site by the COR.  Progress payments based solely on evidence of costs incurred are strongly discouraged.
(2)  Partial payments are made for services rendered and/or partial delivery of supplies, normally as a “ship short” DD Form 250 or other acceptance documentation.  Do not pay the contractor for work they did not complete and ensure that sufficient funds are withheld to incentivize full completion of the contract.  Final payments are made whenever the contractor has successfully completed the contract, or the contracting officer has deleted the remaining work from the contract through a modification or partial termination, as appropriate..
h.  Terminations.  Most terminations will be for convenience as opposed to terminations for default.  However, all terminations under Part 12 commercial contracts are called termination for cause.
(1)  If the contracting officer decides to terminate a contract for default, performance must be in default under the terms of the Terminations for Default clause and the reason for the contractor’s inability to perform must not be any of those listed as excusable delay in FAR 52.249-8 for fixed price contracts or 52.249-14 for cost type contracts.  The contracting officer should carefully consider if another contractor is available to perform the work and the delay associated with putting that contractor in place.  It would serve no purpose to default a sole source contractor if there is no hope of recovering excess reprocurement costs or of finding another contractor to do the job.  It would also serve no purpose to change contractors if the administrative time to do so is more time than it would take the current contractor to complete the contract.
(2)  These contracts can normally be terminated by simply issuing a letter of cancellation and release of claims in order for the contracting officer to close out the contract and for finance to release the money remaining on the contract for other requirements.  However, the contractor must consent to a release of claims.  If a contractor does not concur or does not reimburse the Government, a termination for default should be considered.  Terminations for convenience could also be handled the same way, except when the contractor has substantial capital investment.  In that case, a traditional termination proposal is required.
(3) The CCO must recognize that there will be a large termination workload when the contingency is over and the contracting office must be closed.  Contracts must be terminated or transferred to another contracting office for administration.  Therefore, contracting will be one of the last functional areas to depart the AO.
(4)  Sample Show Cause and Cure Notices are in Appendix A at pages 65 and 66.
4-22. File Management.
a.  Contract Files.  All FAR, DFARS and AFARS administrative recordkeeping and file management will continue under contingency, humanitarian assistance or peacekeeping conditions unless specifically stated otherwise.  Contract files must be organized and sufficiently annotated to document the actions taken and the supporting rationale for the entire procurement process to include BPAs, purchase cards and other expenditures (see FAR 4.802).  Documentation in files shall—
(1)  Furnish essential facts (including a description of the acquisition environment) used as a basis for informed decisions at each step in the acquisition process.
(2)  Document the rationale for actions taken.
(3) Provide a complete audit trail that may be used to support reviews and future investigations, litigation or congressional inquiries.
b.  File Contents.  The following are examples of the records normally contained, if applicable, in contract files (see FAR 4.803):
(1)  Purchase request, acquisition planning information, and other presolicitation documents.
(2)  Justifications and approvals, determinations and findings, price negotiation memorandums, and supporting documents.
(3)  Evidence of availability of funds.
(4)  List of sources solicited.
(5)  Government independent cost estimate.
(6)  Copy of the solicitation and all amendments.
(7)  Copy of each offer or quotation and related abstract and records of determinations concerning late offers or quotations.
(8)  Contractor's contingent fee representation and other certifications and representations.
(9)  Pre‑award survey reports.
(10)  Source selection documentation.
(11)  Cost and pricing data and Certificates of Current Cost or Pricing Data.
(12)  Packing, packaging and transportation data.
(13)  Cost or price analysis.
(14)  Justification for type of contract.
(15)  Records of negotiation.
(16)  Required approvals of award and evidence of legal review.
(17)  Notice of award.
(18)  The original of the signed contract, all contract modifications and documents supporting modifications.
(19)  Notice to unsuccessful bidders or offerors and record of any debriefing.
(20)  Post-award conference records.
(21)  Orders issued under the contract.
(22)  Quality assurance records.
(23)  Property administration records.
(24)  Bills, invoices, vouchers, and supporting documents.
(25)  Record of payments or receipts.
(26)  Receiving documentation.
(27)  Contract completion documents.
c.  Audit System.  A simple database reporting system to provide visibility and status of procurement actions is required and should be implemented immediately.  Automation to include laptop computers will assist in establishing a more efficient system which will coincide with CONUS systems.  The information will be collected and maintained by the contracting office and transferred to the PARC.  The system should include the following data fields:
(1)  Date of receipt of requisition.
(2)  Date of award.
(3)  Type of contracting action (i.e., contract, purchase order, BPA, delivery order, modification).
(4)  Amount of committed dollars.
(5)  Contractor name.
(6)  Procurement Instrument Identification Number (PIIN), Contract number and Requisition number.
(7)  Amount of obligated dollars.
(8)  Unit of measure/quantity (i. e., job, lot, each,).
(9)  Item Description.
(10)  Contracting Officer’s name.
(11)  Date of receiving report.
(12)  Date of final payment.
(13)  Date contract was closed out.
(14)  Location of contract file.
(15)  Remarks.
d.  Procurement Action Reports (DFARS 204.6).
(1)  DD Form 350 is used to report individual contract actions and consolidated actions that obligate or deobligate more than $25,000.  The report shall be mailed or sent electronically, within three working days after the date on which the dollars were actually obligated or deobligated by the contracting office.
(2)  DD Form 1057 is a monthly summary covering contracting actions less than $25,000 that DoD is processing for another Federal agency.  Reports are submitted within five working days after the close of each month.
(3)  Send DD Forms 350 reports through the Standard Procurement System or through hardcopy by mail to:
Army Contracting Agency
ATTN: SFCA-IT
5109 Leesburg Pike, Skyline 6, Suite 302
Falls Church, Virginia 22041-3201
e.  Management Reports.
(1)  Data collected from the DD Forms 350 and 1057 will be used to help answer Congressional and media inquires.  Prompt and accurate filing of DD 350s helps reduce the workload associated with ad hoc requests for manual data calls to support answering such inquires.
(2)  Lessons learned or after action reports should be forwarded through the responsible PARC within 30 days of redeployment to home station.  After action reports should include follow-on plans for contracts issued by NATO allies or other agencies in support of the Army's contingency mission.  Sample formats for the After Action Report are in Appendix A beginning at page 67.
f.  Format/Numbering and Transfer.
(1)  File large purchase orders and contracts in six part folders.  Avoid the use of multiple manila folders.
(2)  Use the Uniform Procurement Instrument Identification Number (PIIN) system (DFARS 204.70) format to assign numbers to all procurement instruments.  PARCS must establish procedures for assigning blocks of PIINS to deploying CCOs.
(3)  Maintain a central registry of all contract instruments including basic instruments and modifications, amendments or other changes.
(4)  Establish a file tracking system that permits the location of files to be closely monitored as they are used within the contracting office and eventually closed out or transferred to another activity for administration.  Files must be able to be located quickly to support efficient contracting operations and potential audits or reviews.
g.  Logs, either through an automated system or manual, will be maintained to identify purchase requests that are open, completed, and closed.  This will provide linkage through the purchase request number between the customer, finance, comptroller, and contracting.  In addition, they may be used to develop reports and graphs to present production status.
4-23. Claims
The Government's policy is to try to resolve all contractor claims at the contracting officer's level without litigation.
a.  If a mutual agreement regarding an appropriate equitable adjustment to the contract cannot be reached with the contractor, the contracting officer must issue a final decision to a contractor's claim.
b.  A valid contracting officer’s final decision must (see FAR 33.211)—
(1) Be in writing.
(2) Be the decision of the contracting officer.
(3) Inform the contractor of its right to appeal.
(4) Adequately inform the contractor of the reasons behind the contracting officer’s decision.
4-24. Contractual Disputes and Appeals
a.  General.  Contractors may submit claims that cannot be accepted for statutory, regulatory, or contractual reasons.  The Government's decision to reject such a claim, either in part or total may result in a contract dispute.  If the dispute cannot be resolved, the contracting officer will make a final decision.  The contractor can then appeal that final decision under the applicable contract disputes clause.
b.  The contracting officer shall decide all questions subject to the Disputes Clause (see FAR 52.233-1).  The contracting officer must seek legal counsel review and support when processing a dispute.
c.  Procedures .
(1)  Upon receipt of a claim of over $100,000, the contracting officer should assure that the claim includes the contractor certification required by the Contract Disputes Act, is made in good faith, the supporting data are accurate and complete to the best of the contractor's knowledge, and the amount requested accurately reflects the contract adjustment for which the contractor believes the Government is liable.  Any suspected fraudulent claim or misrepresentation of fact shall be immediately reported to the legal officer and the chief of the contracting office (see FAR subpart 33.2).
(2)  The contracting officer will utilize the specialized skills of the functional representatives and legal officer prior to issuing a final decision.  The final decision must be that of the contracting officer.
(3)  Final decisions for claims of $100,000 or less must be issued within 45 days after receipt of the claims.
(4)  For claims exceeding $100,000, the contracting officer, within 60 days after receipt of a certified claim, must either issue a final decision or notify the contractor when a final decision will be issued.
(5)  Final decisions are to be prepared in accordance with FAR 33.211.  Final decisions must include notification to the contractor pursuant to the Disputes clause contained in the contract.
(6)  The contracting officer will submit the proposed final decision to the legal officer for review.  A copy of the final decision will be forwarded to the contractor by any method that provides evidence of receipt.
4-25. Alternative Dispute Resolution
a.  Disputes that cannot be resolved between the parties often result in litigation.  Alternative dispute resolution (ADR) is an alternative to litigation and should be considered prior to embarking on that path (see FAR 33.214).  Unlike litigation, ADR keeps decision making in the contracting chain rather than with lawyers.  Also, an agreement developed by the parties, rather than a decision resulting from litigation, will be of immeasurable assistance in maintaining a continuing business relationship with the contractor.
b.  The essential elements of ADR include; (i) the existence of an issue in controversy, (ii) a voluntary election by both parties to participate in the ADR process, (iii) an agreement on an alternative technique, (iv) participation in the process by officials of both parties who have the desire and authority to settle, and (v) the contractor certification required by FAR 33.207.
c.  There are many ADR techniques.  These include facilitation, mediation, fact finding, mini-trials, arbitration, and negotiation.  Whenever possible, the contracting officer should attempt to resolve disputes through negotiation with the contractor.  The contracting officer should consult legal counsel for assistance with other techniques.
4-26. Seizures
a.  General.  Commanders may, under the principle of military necessity, and subject to restrictions, seize private property during hostilities.  Seizing private or public property for mere convenience is unlawful.  Commanders may not leave civilians without adequate food, clothing, shelter or medical supplies.  Legal assistance must be obtained prior to the seizure of any property.
b.  Property Control Record Book (PCRB).  This book, which may be issued to any level, confers no authority; it merely facilitates the ability to document seizures under the law of war.  The book may be used only in designated areas.
c.  Procedures.
(1)  Each PCRB should be numbered and contain a minimum of ten sets of four serial‑numbered copies of the property control record form.
(2)  The cover of the book should contain a statement detailing where the book may be used.
(3)  The inside cover of the PCRB should contain instructions to the commander on the use of the forms to include the appropriate distribution of the four property control/receipt records.
(4)  The serial‑numbered property control record should require the soldier seizing the property to enter pertinent information concerning the seized property and should contain a receipt, both in English and the local language, to be signed by the property owner, if available.
(5)  The inside of the back cover should contain a seizure record.
(6)  The Staff Judge Advocate Office should be responsible for the issuance of the books to the commanders.  Hand receipts can be used to issue PCRBs to the units.  It should be emphasized that the SJA is only issuing the books and that accountability for the books and seized property is a command responsibility.
d.  Payment for Seizures.
(1)  There are several procedures available to provide compensation for seized property.  They are—
(a)  Ratification.  This is the act of approving an unauthorized commitment by an official who has the authority to do so. (See FAR, DFARS, and AFARS 1.602‑3.)
(b)  Retroactive leases.  The Corps of Engineers may negotiate retroactive leases IAW AR 405‑15.
(c)  Public Law 85-804, as amended by public law 93-155 (50 U.S.C. 1431-1435), as amended and Executive Order 10789 dated November 14, 1958 as amended.  Defense agencies may enter into, amend, and modify contracts, without regard to other provisions of law related to making, performing, amending, or modifying, whenever the Secretary concerned considers that such action would facilitate the national defense. (See FAR, DFARS, and AFARS Part 50.)
(d)  Claims adjudication IAW AR 27-20, Chapter 10.
(2)  Whatever process is used to settle claims will be influenced by the local conditions.  However, contracting responsibility is generally limited to ratification actions and extraordinary contractual relief under Public Law 85‑804.
4-27. Contract Closeout
a.  Physically completed contracts are those on which services are complete and accepted, but still require contract administration action for closure.  Reporting requirements and standard times are set forth in FAR 4.805 and DFARS 204.805.  Guidance on close-out of contract files is in FAR 4.804 and DFARS 204.804.
b.  The contracting officer is responsible for closing out physically complete contracts.  DD Form 1594, Contract Completion Statement, will be used for this purpose.
c.  The contracting officer under FAR 4.804‑2 will ensure that all required contractual actions have been completed and will prepare a statement to that effect.  This is accomplished by completing and signing the lower portion of the DD Form 1594 submitted by the contract administrator.  Once completed and signed, the DD Form 1594 is the authority to close the contract file and shall be made part of the official contract file.
d.  Closing out a large purchase; however, requires a more detailed procedure than just obtaining a receiving report and payment information.  A DD Form 1594, Contract Completion Statement, must be used.  While the form has more applicability to centrally managed contracts, the form is also applicable to closing out physically completed contracts resulting from contingencies.
e.  The contracting officer must obtain a release of claims from the contractor to document that the final payment has been received and that nothing else is due the contractor.  A sample Release of Claims is in Appendix A at page 73.
e.  The contracting officer should keep in mind that the objective of contract close‑out is more than documenting the file.  The objective is to assure that all contractual claims and obligations have been satisfied.  If they have not, the contract file must remain open.  All contract files, closed or not, will be turned over to the sponsoring contracting office at the end of deployment, if not sooner.
4-28. Procedures for Closing Out Contracts
a.  The DD Form 1597, Contract Close‑out Checklist, is the primary document for initiating a systematic contract close‑out.  When all necessary and applicable actions have been completed, the contracting officer will sign and attach this form to the DD Form 1594.
b.  When the physically completed contract involves government property in the possession of the contractor, the contracting officer will forward a DD Form 1593, Contract Administration Completion Record, to the property administrator requesting the actual or estimated dates for completion of property administration.  The DD Form 1593 should also be used to verify that other functional activities have completed their required close-out actions.
c.  The contracting officer will review the status of funds on physically completed contracts to ascertain whether funds are available for removal prior to final payment.
d.  For all contracts not in excess of the simplified acquisition  threshold, the contracting officer shall include in the contract file a statement that all contract actions have been completed.  The completed form or statement is authority for closing out the contract file.
e.  When the purchasing office administers a contract, that office is responsible for ensuring that all required purchase actions and contract administration have been completed utilizing as necessary DD Form 1597, Contract Close‑out Checklist, and DD Form 1593, Contract Administration Completion Record.
f.  When all required actions have been completed, the purchasing office shall prepare a Contract Completion Statement, DD Form 1594, for all contracts in excess of the simplified acquisition  threshold.  The Contract Completion Statement shall be made a part of the official contract file.  Sections (1) through (10) below correspond to the numbered blocks on the form, and are provided as instruction on how to complete a DD Form 1594.
(1)  Enter the address of the organization performing contract administration functions.
(2)  Enter the applicable PIIN, the last modification number, if any, and the last call/order number, if applicable.
(3)  Enter the address of the contracting officer.
(4)  Enter the address of the contractor.
(5)  Indicate if there are, or are not, excess funds.  If  there are excess funds, enter the amount.
(6)  If final payment has been made, enter the voucher number and the date on the voucher.  (Contract files cannot be closed out until final payment is made.)
(7)  Not applicable, unless invoices are being forwarded to the disbursing office or another activity.  If applicable, enter invoice number and date forwarded.
(8)  Enter as appropriate statements regarding other contractual aspects (i.e., property clearance if the government property was provided, settlement of claims resulting from a termination for convenience, etc.).
(9)  Enter name of official responsible for contract administration, signature, and date.
(10)  Section 10.
(a)  Check applicable box to indicate the close-out date of the contract file in the contracting office.
(b)  Enter any applicable remarks.
(c)  Enter name of the contracting officer, sign and date.
4-29. Terminated Contracts
a.  On termination of a contract for the convenience of the government, complete or partial, the contracting officer will provide a copy of the DD Form 1597 to the termination contracting officer (TCO).  The TCO will complete the DD Form 1597, sign it, and forward the form to the contracting officer together with the completed termination case file.  The contracting officer would then resume normal contract close-out procedures.  In the absence of a TCO, the contracting officer should assume the TCO duties described in FAR 49.105.
b.  The termination of a contact for default, complete or partial, is the responsibility of the contracting officer who will resolve the terminated portion.  Any non-terminated portion, not yet complete, will be processed for close-out upon completion of the non-terminated portion.

