	Topic of the Week:   3 Feb 10

SUBJECT:  Defense Base Act (DBA)

Highlighting DBA

From the JCCI/A Acquisition Instruction:  SUBPART 28.3 - INSURANCE 

28.305-100 Defense Base Act insurance.

· Defense Base Act (DBA) Insurance is required by the FAR to ensure contractor employees have workers’ compensation insurance in the event of an injury or fatality.

·  DBA insurance costs shall be included in contracts as a cost reimbursable CLIN. 

· The cost will be excluded from price evaluations. 

· The estimated amount may be adjusted throughout the contract periods as necessary using projected and actual labor expenditures. 

· The contractor shall be reimbursed for DBA costs only upon submission of proof of payment to the insurance provider.



GENERAL GUIDANCE:

 While DBA insurance cost is not to be a part of price evaluation, you are still required to address the price of the DBA insurance in your final “award determination" documentation.  This can be accomplished by including two columns: price WITHOUT DBA insurance and another for price WITH DBA insurance.  Make it very clear that the DBA insurance is NOT evaluated because it's directly reimbursable for actual premiums paid.
EXAMPLE TABLE
	Offerors
	Total Price WITHOUT DBA insurance
	Total Price WITH  DBA insurance

	A
	
	

	B
	
	

	C
	
	




The following is the most current DBA language that should be included in all DBA CLINs, both base and options:

The amount listed by the offeror on this CLIN is the estimated DBA insurance premium (estimated payroll of the offeror and its subcontractors times the applicable rate(s)). The DBA insurance premium amount varies with payroll and the nature of services.   The actual amount paid by the government under this CLIN will be based on the amount of the Rutherfoord invoice, stamp “paid” and submitted by the offeror after contract award.  In the event of recalculation of the premium by CNA based on actual payroll amounts, the contracting officer will adjust this CLIN by contract modification to reflect the actual premium amounts paid. 




  After a contract is awarded, the contractor submits an application to Rutherfoord (or through his own broker to Rutherfoord).  This application is provided to the contractor at time of award by the contracting officer.  The contractor should not start work  until the contracting officer is furnished a notice from the insurance company that the application has been received and is being processed. This serves as verification of insurance coverage until the actual policy can be processed.   

Within 30 days the insurance company will issue the insurance policy to the contractor which should be provided to the contracting officer or COR as proof of insurance.  Proof of insurance can be a “new” policy or an endorsement if the contractor currently has insurance coverage on existing contracts.  The “new” policy or endorsement should contain the contract / task order number (s) and period of coverage. 

 NOTE:  All policies are issued for 12 months regardless of the period of performance.  Any subsequent contracts or task orders awarded will   be an endorsement to the existing coverage.   
 
The contracting officer should allow a reasonable amount of time for the insurance application to be processed and the notice issued to the contractor..   This takes a minimum of five business days.   The insurance company does not work on Saturday/Sunday.  If the contracting officer MUST issue NTP due to urgent and compelling reasons, the insurance company will provide an e-mail verification directly to the contracting officer that the application / certificate is being processed and the contractor has DBA insurance coverage.   It is the responsibility of the contractor to notify the insurance company to send an e-mail verifying insurance coverage to the contracting officer directly.
 
It is the responsibility of the contracting officer / COR to obtain the certificate of insurance or endorsement (proof of insurance) from the contractor and keep in the contract file to ensure coverage at all times during contract performance.

Subcontractors must carry their own DBA insurance policy in their own name.   The prime contractor cannot insure the sub under its insurance and cannot carry subcontractor employees as its own employees.  Some contractors are telling subcontractors that they (the prime) will carry them for an additional rate.  This is not allowed.
 
Ensure that the prime understands that it must have proof of subcontractor insurance before the sub is allowed on the job.  This is the prime contractor’s responsibility.
 
Task Orders:    A separate policy OR endorsement is required for EACH task order that is issued under an IDIQ or requirements contract.   Be sure to check the insurance certificate or endorsement for contract number AND task order number.
 
Endorsements: A new policy may not be issued on an IDIQ contract for each contract or task order.  Instead there may be endorsements to a company’s existing DBA insurance policy that could cover all its contracts / task orders.  HOWEVER be sure that the contract / task order number is listed on the policy certificate or endorsement.
 
Fraud:  Watch for evidence that an insurance certificate has been tampered with, e.g. different fonts on a certificate.
 
Issuing Notice to Proceed:  Contracting Officers should NOT hold up NTP pending receipt of paid DBA insurance invoice from contractor.  Coverage is effective as soon as Rutherfoord receives the application and notifies the contractor of receipt.   . Within 30 days the insurance company will issue the policy / endorsement to the contractor with an invoice for payment.   The contractor then has 30 days to remit payment to Rutherfoord before a “dunning” notice is sent.  Once the wire transfer is initiated by the contractor to Rutherfoord it may take as long as five working days to reach Rutherfoord’s bank.   The payment process can take well over 30 days; therefore it is imperative that the contractor be permitted to begin work as soon as the insurance company verifies receipt of the contractor’s application and that his policy is being processed.
 
Reimbursement for Insurance Cost:  The contractor should not be reimbursed cost of insurance until a paid receipt from the insurance provider is provided.  Do not reimburse based only upon proof of insurance.  The only “paid invoice” that should be accepted is Rutherfoord’s “paid invoice” invoices from the contractor’s broker should not be accepted as payment may not have reached Rutherfoord from the contractor’s broker.
 
The NTE amounts for DBA insurance CLINs are included in 952.228-0002, DBA Insurance Rates - Limitation - Fixed Price, in solicitation instructions so offerors can estimate labor and cost of insurance premiums.  Sometimes additional labor is required through no fault of the contractor and the premium may exceed the NTE.  This is a legitimate, reimbursable cost and the contract / task order should be modified to increase this amount upon proof of payment from the contractor. We need to be flexible on this.

It is also possible to have more than one reimbursement for the insurance premium during the contract / task order performance period.   For example, if a contractor was awarded a contract or task order on 1 July 2009, that contractor will pay those rates for any new contract award through the one-year policy period ending 30 June 2010.  If the contractor subsequently receives another award in January 2010, the insurance company will charge a premium for that award based on the contractor’s estimated payroll through 30 June 2010.  At the end of that period the contractor will be required to provide an estimated payroll for the remaining work if not completed, and another premium will be charged at any new rate that has gone into effect.   Thus there may be two insurance premium reimbursements at two different rates on a contract or task order.

If a contract is terminated for convenience after the insurance premium has been paid, the contractor must submit the notice of termination to the insurance company who will refund for insurance coverage not used.   Never pay the full amount of DBA insurance as part of termination settlement cost.  The insurance company will provide the refund amount to the contractor and, if requested, to the contracting officer for use in determining the final settlement cost.
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