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Appendix A
Authorities for Military Participation in Stabilization and Reconstruction Operations


1.  Introduction

It is important to know and understand the authorities surrounding military participation in stabilization and reconstruction operations within the context of a whole-of-government approach envisioned in the USG Planning Framework.  These authorities are rooted in law and provide a basis for regulations and doctrine that inform military planning and guides the implementation effort of the military contribution to a whole-of-government planning and implementation process.  The intent of this appendix is to inform military commanders and staffs of the authorities that are likely to influence military participation in these operations under the context of an established Interagency Management System (IMS).  This appendix, and indeed this handbook, is not intended to be directive or prescribe a one course of action solution to a commander, rather it should be used to inform military planning while utilizing a larger whole-of-government approach.  While the authorities described in this appendix are codified in law and provide a commander and staff with planning constraints, they also serve as a set of guide markers providing an authoritative basis to assist interagency coordination mechanisms and support interagency planning and implementation efforts.
  
Combatant Commander Authority

Relationships between a Joint Task Force (JTF) and the Chief of Mission (COM) – and by extension the Advance Civilian Team (ACT)

Authority over U.S. personnel in foreign countries is fundamentally a statutory issue.  It is divided primarily between the Chief of Mission (COM) and the applicable senior U.S. Military commander with geographic responsibilities.  This clear division of authority is well illustrated in 22 USC 3927, which states that the COM has “full responsibility” for the direction, coordination, and supervision of all government executive branch employees in the country - except for employees under the command of United States area military commander.”[footnoteRef:1]  [1:  This divided authority is echoed in 22 USC 4802, which tasks the Secretary of State with the responsibility to protect all U.S. Government personnel on official duty abroad, “other than … those personnel under the command of a U.S. area military commander.”, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

The U.S. area military commander is understood to be the commander of a unified combatant command with geographic responsibilities, as that term is used in 10 USC 161-164.[footnoteRef:2]  This geographic combatant commander (GCC) is responsible to the Secretary of Defense and the President for the performance of missions assigned by them.  In accordance with 10 USC 164, this includes “sufficient authority, direction, and control over commands and forces assigned to exercise effective command”.   [2:  Section 162 states: “Except as otherwise directed by the Secretary of Defense all forces operating within the geographic area assigned to a unified combatant command shall be assigned to, and under the command of, the commander of that command.”, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008  ] 

 The nature of this command authority is further delineated in Joint Publication 1 (JP1).[footnoteRef:3]  JP1 cites unity of command as one of the primary general principles for command relationships.  It states, “Unity of command requires that two commanders may not exercise the same command relationship over the same force at the same time.”[footnoteRef:4] [3:  Joint Publication 1, “Doctrine for the Armed Forces of the United States” (May 14, 2007), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [4:  Id at IV-1, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

Therefore, both as a matter of statute and doctrine, the authorities of the COM and the GCC are separate, distinct, and sufficient within their own realms.  This is not meant to breed disharmony in working relationships.  In fact, in military doctrine, the concept of unity of command is not exercised in isolation, but is contextualized within the broader goal of unified action.
Unified action synchronizes, coordinates, and integrates joint, single-Service, and multinational operations with the operations of USG civilian agencies, NGOs and IGOs, and the private sector to achieve unity of effort.  Unity of command within the military instrument of national power supports the national strategic direction through close coordination with the other instruments of national power.[footnoteRef:5] [5:  Id .at II-2, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

This means that unity of command (specific to the military) and unity of effort (among USG agencies) are mutually reinforcing: “Command is central to all military action, and unity of command is central to unity of effort.”[footnoteRef:6]  So, despite the distinct nature of GCC and COM authority, close coordination is essential to achieving national objectives.[footnoteRef:7]  In fact, JP1 assigns to the military commander an affirmative burden to coordinate:  [6:  Id. at IV-1, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [7:  “Unity of effort – coordination through cooperation and common interests – is an essential complement to unity of command.” Id.  ] 


GCCs are responsible for coordinating with US ambassadors in their geographic AORs (as necessary) across the range of military operations, and for negotiating memoranda of agreement (MOAs) with the chiefs of mission in designated countries to support military operations.[footnoteRef:8]  There are hundreds of MOUs/MOAs existing between GCCs and COMs.  Such arrangements are common since they are envisioned by JP1 as a means to achieve “unity of effort.”  Many MOUs/MOAs are negotiated and concluded locally.  Others, such as those pertaining to security, are forwarded for signature by the Deputy Secretary of Defense. [8:  Id. at II-2, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


The principles of unity of effort are essential to the Department of State Office of the Coordinator for Reconstruction and Stabilization (S/CRS) operations.  In accordance with the Interagency Management System (IMS) for Reconstruction and Stabilization,[footnoteRef:9] a deployed Advance Civilian Team (ACT) serves under COM authority.[footnoteRef:10]  All ACT team members, including assigned military members, are responsible to the COM.  If deployed military forces, such as a Joint Task Force (JTF), are simultaneously present in-country, their authority runs directly to the COCOM or his designated subordinate military commander with operational control.  Although these command chains are separate and distinct, the military concept of unified action requires close coordination between the JTF commander and the COM-directed ACT in order to accomplish the mission. [9:  Interagency Management System for Reconstruction and Stabilization, (DC Approved, March 29, 2007), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [10:  Id. at 15, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008
] 


Authorities governing the transfer of military forces and DoD civilian personnel

A military unit cannot be transferred to the control of a COM.  Per 10 USC 162, a military “force” is assigned to a GCC and cannot be transferred to another except by order of the Secretary of Defense.  In accordance with 10 USC 164, the COCOM must be a military officer.  Although the COCOM can delegate operational control (OPCON) over “forces” assigned to subordinate commanders, they must be officers as well.  For example, military “forces” such as a Civil Affairs Team may not be transferred to the control of a Field Advance Civilian Team (FACT) and its leader.[footnoteRef:11]  However, individual members of a Civil Affairs Team may be detailed to a FACT.[footnoteRef:12] [11:  See infra text accompanying notes 16-22, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [12:  Id] 

Military members and DoD civilian employees may be individually detailed to a COM per the Economy Act and DoDI 1000.17.[footnoteRef:13]  If reimbursable, this detail must be formalized in a written agreement,[footnoteRef:14] such as an MOU.[footnoteRef:15]  If non-reimbursable, a written agreement is preferred. [13:  Id]  [14:  See infra note 20, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [15:  See infra text accompanying notes 23-27] 


Department of Defense Detailed Personnel

DoD requirements for detailing personnel to an ACT or FACT

DoD personnel may be detailed to other agencies, including bodies of the IMS such as the ACT or FACT, in accordance with the Economy Act[footnoteRef:16].  In DoD, this is further implemented by DoD Instruction 1000.17 (DoDI 1000.17).[footnoteRef:17]  Under that Instruction, a “detail” is a temporary assignment of a military member or DoD civilian employee to perform duties in an agency outside the Department of Defense with the intent of returning to the Department upon completion of those duties.  DoDI 1000.17 envisions two types of details – reimbursable and non-reimbursable.  Reimbursable details are those for which the receiving agency reimburses DoD for services provided by DoD personnel during the detail period.  Non-reimbursable details are those for which DoD receives no reimbursement.  According to DoDI 1000.17, details must be reimbursable unless there is a clear determination and finding showing that DoD receives the preponderant benefit.   [16:  The Economy Act of  1932, as amended, 31 U.S.C. 1535, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [17:  DoD Instruction 1000.17, “Detail of DoD Personnel to Duty Outside the Department of Defense” (April 16, 2008), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

Within the context of Reconstruction and Stabilization Operations,[footnoteRef:18] most DoD personnel detailed to an ACT or FACT would inure primarily to the benefit of the COM, who is funded by Department of State appropriations.  Thus, for these details, DoD must receive reimbursement in accordance with the Economy Act and DoDI 1000.17.[footnoteRef:19] [18:  Reconstruction and Stabilization Operations would take place within the context of National Security Presidential Directive/NSPD-44, “Management of Interagency Efforts Concerning Reconstruction and Stabilization (December 7, 2005), and the Interagency Management System for Reconstruction and Stabilization (March 29, 2007), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [19:  When DoD desires to change “the size, composition, or mandate” of its staff elements in a US diplomatic mission, it must forward a proposal to DOS in accordance with National Security Decision Directive (NSDD) 38.  Presumably, any change initiated by DOS that inures primarily to its benefit and that would be a “reimbursable detail” under DoDI 1000.17 would not require an NSDD 38 request, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


Chief of Mission control over DoD personnel detailed to an ACT of FACT

The Economy Act and DoDI 1000.17 do not address the issues of command and authoritative direction.  However, since the detail of personnel through the Economy Act must be executed through a written agreement,[footnoteRef:20] issues of control and responsibility can be resolved in a memorandum of understanding (MOU).[footnoteRef:21]  Detailed personnel can be directed to follow the orders of the receiving agency, and the performance evaluation can be written to reflect their performance in this regard.  However, ultimate control remains with the sending agency (e.g., the GCC), which can revoke the MOU at any time.  Similarly, the receiving agency (e.g., the COM), if dissatisfied with the performance of detailed personnel, may return them at any time. [20:  “All Economy Act transactions must be made pursuant to a written agreement on a reimbursable basis.”  64 Comp. Gen. 370 (1985), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [21:  See infra text accompanying notes 23-27] 

In light of the above, the COM’s authority over personnel detailed from DoD is not equivalent to military “command,” since the GCC retains this authority at all times.  However, for as long as the detailing arrangement is in effect, the COM has the authority described in 22 USC 3927, which is described as “direction, coordination, and supervision.”[footnoteRef:22] [22:  Furthermore, 22 USC 3927 states: “Any executive branch agency having employees in a foreign country shall keep the chief of mission to that country fully and currently informed with respect to all activities and operations of its employees in that country, and shall insure that all of its employees in that country (except for … employees under the command of a United States area military commander) must comply fully with all applicable directives of the chief of mission.”, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


Requirements for written agreements

In most cases, the Economy Act and DoDI 1000.17 will require that details to IMS bodies such as an ACT be made on a reimbursable basis.  A reimbursable detail must be accompanied by a written agreement.[footnoteRef:23]  The Federal Acquisition Regulations (FAR) address the required elements for an Economy Act order.[footnoteRef:24]  The FAR states that Economy Act orders must include (1) a description of the supplies or services required; (2) delivery requirements; (3) a funds citation; (4) a payment provision; and (5) an acquisition authority, as may be appropriate.  Further, each Economy Act order shall be supported by a Determination and Finding (D&F).  The D&F shall state that (1) use of an interagency acquisition is in the best interest of the Government; and (2) the services cannot be obtained as conveniently or economically by contracting directly with a private source.  The D&F must be approved by a contracting officer of the requesting agency with authority to contract for the services to be ordered. [23:  See supra note 20]  [24:  48 CFR 17.5.] 

The establishment of USAFRICOM serves as a ready example.  Due to the high number of USG civilian agency detailed personnel and the need for consistency among all agreements, interagency MOUs between DoD and each providing agency were used to document many of the details of support.[footnoteRef:25]  The USAFRICOM MOUs contain provisions addressing the FAR requirements listed above.  However, because some FAR requirements are specific to the individual detailee – such as the description of the person, his/her skills, the services to be provided, and the actual cost to be reimbursed – Interagency Reimbursable Agreements (IRAs) were used as the actual funding document.[footnoteRef:26]  The MOU and the IRAs together document the USAFRICOM detailing actions required by the Economy Act and DoDI 1000.17. [25:  A sample MOU can be provided upon request, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [26:  A sample IRA can be provided upon request, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

USAFRICOM personnel detailed from USG civilian agencies were also given dual appointments and considered to be DoD employees during their USAFRICOM tour of duty.[footnoteRef:27]  This action is accomplished by an SF-50, “Notification of Personnel Action.” [27:  See infra text accompanying notes 29-33] 

Non-reimbursable details do not require any of the documents noted above.  However, it is common to utilize MOUs to clarify issues, such as access, work space, and support.[footnoteRef:28] [28:  See supra note 19 for requirements of NSDD 38, which may be applicable for nonreimbursable details, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


Chain of Command

USG civilian agency personnel relationship to a military chain of command

USG civilian agency personnel may be detailed to a DoD organization in accordance with the Economy Act.  As discussed previously[footnoteRef:29], details can be reimbursable or non-reimbursable.  Although the Economy Act does not address command and control, the conditions of the detail, including organizational control, can be addressed in an accompanying MOU.  However, even then, the sending agency retains ultimate control over the individual.  The terms of the detail addressed in the MOU does not integrate these personnel into a military chain of command. [29:  See supra text accompanying 16-22] 

During the interagency staffing of USAFRICOM, reimbursable details from USG civilian agencies were given “dual appointments” such that they retained their original employment appointment with the sending agency while, simultaneously, receiving a temporary appointment from DoD.[footnoteRef:30]  The practical effect of this temporary appointment from DoD placed those civilians on the employment rolls of DoD, thereby making them DoD employees in accordance with 5 USC 2105. [30:  There is no statutory prohibition against holding more than one federal appointment.  The Dual Compensation Act only precludes a federal official from receiving compensation from more than one office.  5 USC 5533.  The Department of Justice, Office of Legal Counsel has opined: “This Office has previously observed that the repeal in 1964 of earlier legislation that prohibited dual office-holding, coupled with the enactment of the current provision barring only dual compensation, impliedly permits the concurrent holding of two offices so long as there is no dual compensation involved.”  22 OP. O.L.C. 109, 116 (1968), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

The dual appointment accomplishes two purposes.  First, it permits the employee to carry out functions reserved for DoD employees, such as Secretary of Defense delegated authority and fiscal decision-making over certain DoD appropriated funds.  Second, as DoD employees they become “civilian personnel accompanying a force … who are in the employ of an armed service” for purposes of the NATO SOFA[footnoteRef:31] (and other SOFAs where applicable) and thus entitled to SOFA protections, privileges, and immunities.[footnoteRef:32]   [31:  Article I, para. 1b, NATO Status of Forces Agreement, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [32:  NATO SOFA protections, privileges, and immunities include: relaxed entry/exit requirements; right to import/export personal property free from customs, duties, and taxes; tax-exemption on income paid by the Sending State; claims liability protections, and criminal jurisdiction protection, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

Although dual appointments may be useful to integrate USG civilian agency personnel more effectively into a combatant command or a subordinate command (such as a JTF), the resulting relationship would not constitute integration into a military chain of command.  A military chain of command envisions a relationship that exists only in the context of 10 USC 164 and JP1.  A military chain of command is the uninterrupted flow of authority that extends from the President of the United States, to the Secretary of Defense, to the COCOM, to subordinate military commanders, and, finally, to assigned or attached military forces.  Civilian employees are not part of this unique military structure.[footnoteRef:33]  This does not mean that civilian employees are not part of the military organization or are, in any way, beyond the military commander’s authority.  DoD employees are subject to the direction of superiors, just as any employee in any other agency. [33:  The military chain of command is enforceable through the Uniform Code of Military Justice (UCMJ).  Only in very limited circumstances is the UCMJ extended to civilians.  For example, 10 USC 802 provides: “(a) The following persons are subject to this chapter … (10) In time of declared war or a contingency operation, persons serving with or accompanying an armed force in the field.”, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


Could an ACT or FACT be transferred to the control of a JTF?

Proposing a transfer of an ACT or FACT to a JTF raises definitional, legal, and doctrinal issues.  An ACT or FACT has a specific meaning and mission under the IMS.[footnoteRef:34]  Both report to the COM.  They exist to carry out a mission under COM authority and with DOS appropriations.  A JTF is a GCC asset with a separate and distinct mission and chain of command.[footnoteRef:35]  As such, an ACT or FACT could not be assigned to a JTF without changing their essential character.  In other words, they could not be assigned to a GCC unit and retain its nature as a COM-directed entity.  [34:  See supra note 9.]  [35:  See supra text accompanying notes 1-10.] 

From a legal standpoint, the transfer of civilian units or organizations, such as a FACT, are not specifically addressed in statute, as is the case with military “forces.”  Thus, authority to transfer civilian entities would be conceptualized as an individual, rather than an organizational, personnel action.[footnoteRef:36] [36:  See supra text accompanying notes 13-15.] 

Individual members of a FACT could be detailed to a JTF, either in a reimbursable or non-reimbursable status, depending upon which agency receives the preponderant benefit.  However, in either case, the JTF commander would report to the GCC, not the COM.  Thus, any attempt to assign a FACT or its individual members to a JTF would result in the FACT losing its character as a COM-responsive entity.
However, a JTF commander may receive a dual appointment by being detailed as an ACT or FACT leader as well as the JTF commander.  This model has been used before[footnoteRef:37] in domestic circumstances fostering notable efficiencies in information sharing and unity of effort.  To accomplish this, the JTF commander could be detailed to the COM as an additional duty and ordered by the GCC to carryout the COM’s direction and mission.  The detailing MOU can lay out the full parameters of the arrangement, including whether it is reimbursable or non-reimbursable.  Ultimately, the JTF commander with the dual appointment remains accountable to the GCC, and the COM’s control lies in his or her ability to withdraw from the MOU.[footnoteRef:38]  This is a one-way option and has not been further described in the overarching USG Planning Framework for Reconstruction, Stabilization, and Conflict Transformation.  As previously discussed, a civilian ACT or FACT leader could not receive a dual appointment as a JTF commander.[footnoteRef:39] [37:  This model has been used in domestic circumstances where a National Guard commander, with a National Guard staff (under Title 32), has, in addition to his Title 32 responsibilities, been activated under Title 10 and put in charge of a Title 10 staff.  There are practical issues involved with this arrangement, such as keeping funding streams separate, but the model has the advantage of efficiency, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [38:  See supra text accompanying notes 13-15]  [39:  Id.  See particularly the discussion pertaining to 10 USC 164, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


Foreign Assistance

Foreign assistance encompasses any and all assistance provided to a foreign nation on behalf of the U.S. Government.[footnoteRef:40]  Generally, it can be broken down into three categories: (1) security assistance, (2) humanitarian assistance, and (3) development assistance.[footnoteRef:41]  The DOS is the government agency primarily responsible for funding and conducting foreign assistance on behalf of the U.S. Government.[footnoteRef:42]  There are two exceptions for DoD to this general rule.[footnoteRef:43]  First, DOD can fund and train foreign military forces if the purpose of the training is interoperability, safety, or familiarization of those forces with U.S. military forces.[footnoteRef:44]  Second, DOD can fund or conduct foreign assistance if Congress enacts a DoD appropriation and/or authorization for that purpose.[footnoteRef:45]  Absent one of these two exceptions, DOD cannot fund or conduct foreign assistance on behalf of the U.S. Government. [40:  See The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A (1984), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 14]  [41:  Id]  [42:  NSPD 44, supra note 12, at 2; see also The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A; Foreign Assistance Security Act of 1961, 22 U.S.C. § 2151 (2000), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 6]  [43:  The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 6 ]  [44:  Id]  [45:  see also U.S. CONST. arts. I, § 9, cl. 7; IV, § 3, cl. 2, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 6] 


Examples of select appropriations that allow DoD to conduct foreign assistance

Specific to Iraq and Afghanistan

Congress has appropriated funds for DOD to conduct foreign assistance in certain situations.[footnoteRef:46]  In Iraq and Afghanistan, Congress authorized and appropriated specific funds for use in both security assistance and humanitarian assistance.   [46:  See generally Department of Defense Appropriations Act, 2008, Pub. L. No. 110–116, div. A, 121 Stat. 1295 (2007); Consolidated Appropriations Act, 2008, Pub. L. No. 110–116, div. L, 121 Stat. 1844, 1896 (2007), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 14] 

Security assistance is foreign assistance provided to another nation’s military or police forces on behalf of the U.S. Government.[footnoteRef:47]   It generally involves funding, training, and equipping those forces.[footnoteRef:48]  The two DoD security assistance appropriations in Iraq and Afghanistan are the Iraqi Security Forces Fund (ISFF) and the Afghanistan Security Forces Fund (ASFF).[footnoteRef:49]  The 2005 Defense Emergency Supplemental Appropriations Act established the ISFF and ASFF[footnoteRef:50] and the 2008 Consolidated Appropriations Act (CAA) continued funding for them.[footnoteRef:51]  These appropriations authorized DOD to provide assistance, which included providing equipment, supplies, services, training, and facility and infrastructure repairs to the military and police forces of Iraq and Afghanistan.[footnoteRef:52] [47:  See The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 14]  [48:  Id]  [49:  See generally Department of Defense Appropriations Act, 2008, Pub. L. No. 110–116, div. A, 121 Stat. 1295 (2007); Consolidated Appropriations Act, 2008, Pub. L. No. 110–116, div. L, 121 Stat. 1844, 1896 (2007), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 14]  [50:  Emergency Supplemental Appropriations Act for Defense, the Global War on Terror, and Tsunami Relief Act, 2005, Pub. L. No. 109–13, 119 Stat. 231(creating the AfSFF ($1.285 billion) and the ISFF ($5.7 billion), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 14]  [51:  Id ]  [52:  Id ] 

Humanitarian assistance is foreign assistance provided directly to the population of another nation by the U.S. Government.[footnoteRef:53]  Specific to Iraq and Afghanistan, the Commander’s Emergency Response Program (CERP) provides appropriated funds directly to commanders of operational units allowing them to meet the humanitarian and reconstruction needs of the civilian population in their areas of operation.[footnoteRef:54]   [53:  See The Honorable Bill Alexander, 63 Comp. Gen. 422, App. A, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 14]  [54:  Colonel Mark S. Martins, The Commander’s Emergency Response Program, 37 JOINT FORCE Q. (2005), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 16] 

The initial CERP program was funded with millions of dollars of seized Iraqi funds that were recovered by U.S. forces during the early stages of the war in Iraq.[footnoteRef:55]   By September 2003, the Coalition Provisional Authority (CPA) realized that these recovered funds would not last beyond the end of the year.[footnoteRef:56]   As a result, Congress authorized the use of DOD O&M appropriations to fund the CERP program at the request of the President.[footnoteRef:57]  The 2004 National Defense Authorization Act authorized the use of $500 million of DOD O&M funds for CERP projects in Afghanistan and Iraq.[footnoteRef:58]  Since November 2003, Congress has continuously reauthorized CERP through the DoD O&M fund.[footnoteRef:59]  Examples of CERP projects conducted in Afghanistan and Iraq include water distribution projects, sanitation services, electricity projects, health care efforts, education programs, rule of law and governance initiatives, and civic clean-up activities.[footnoteRef:60]  [55:  Id]  [56:  Id]  [57:  Id]  [58:  Id.; see also National Defense Authorization Act for Fiscal Year 2004, Pub. L. No. 108–136, § 1426, div. L, 117 Stat. 1392 (2003)]  [59:  National Defense Authorization Act for Fiscal Year 2009, Pub. L. No. 110–417, § 1214, 122 Stat. 4630, 4631 (2008)]  [60:  Afghanistan Provincial Reconstruction Teams, http://www.state.gov/p/sca/rls/fs/80706.htm; Fact Sheet on Provincial Reconstruction Teams, Dec. 17, 2007) http://iraq.usembassy.gov/iraq/20060223_prt_fact_sheet.html; quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 16] 


Not Specific to or Outside of Iraq and Afghanistan

Humanitarian Assistance Appropriations and Authorizations
There are three humanitarian assistance appropriations that authorize DoD to conduct humanitarian assistance activities.  They are the Overseas Humanitarian Disaster and Civic Aid (OHDACA) appropriation,[footnoteRef:61] the Humanitarian and Civic Assistance (HCA) authorization,[footnoteRef:62] and the Commander’s Emergency Response Program (CERP) authorization.  This section will discuss OHDACA and HCA as they are not specific to Afghanistan or Iraq.  Operational units outside of Afghanistan and Iraq are limited to existing OHDACA appropriations and HCA authorizations while conducting full spectrum operations.   [61:  See generally Department of Defense Appropriations Act, 2008, Pub. L. No. 110–116, div. L, 121 Stat. 1295 (2007); 10 U.S.C.S. § 401 (LexisNexis 2008); 10 U.S.C.S. § 402 (LexisNexis 2008); 10 U.S.C.S. § 404 (LexisNexis 2008); 10 U.S.C.S. § 2557 (LexisNexis 2008); 10 U.S.C.S. § 2561 (LexisNexis 2008), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 15]  [62:  10 U.S.C.S. § 401, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 15] 

The primary purpose of the OHDACA appropriation is to provide funding for humanitarian de-mining operations.[footnoteRef:63]  However, the OHDACA appropriation contains a set of authorizations that allows DOD to use OHDACA funds for other types of humanitarian assistance operations.[footnoteRef:64]  These operations include transporting humanitarian relief supplies, making excess non-lethal supplies available for humanitarian relief, and providing humanitarian assistance.[footnoteRef:65]  The 2009 National Defense Appropriation Act appropriated $83.273 million to be used for OHDACA programs worldwide.[footnoteRef:66]   [63:  Id]  [64:  Id]  [65:  Id]  [66:  National Defense Appropriations Act, 2009, Pub. L. No. 110-417, div. L, 122 Stat. 4408 (2008)] 

The HCA is an authorization that allows DOD to conduct humanitarian assistance operations using DOD O&M funds.[footnoteRef:67]  Pre-planned HCA and de minimis HCA are the two types of humanitarian assistance operations conducted under the authorization.[footnoteRef:68]  [67:  10 U.S.C.S. § 401, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 15]  [68:  10 U.S.C.S. § 401; see also U.S. DEP’T OF DEFENSE, DIR. 2205.2, HUMANITARIAN AND CIVIC ASSISTANCE (HCA) PROVIDED IN CONJUNCTION WITH MILITARY OPERATIONS (6 Oct. 1994) [hereinafter DODD 2205.2]; U.S. DEP’T OF DEFENSE, INSTR. 2205.3, IMPLEMENTING PROCEDURES FOR THE HUMANITARIAN AND CIVIC ASSISTANCE (HCA) PROGRAM (27 Jan. 1995) [hereinafter DODI 2205.3]] 

Under 10 U.S.C. § 401, pre-planned HCA includes: (1) medical, dental and veterinary care in rudimentary areas; (2) construction of rudimentary surface transportation systems; (3) well drilling and construction of rudimentary sanitation systems; and (4) rudimentary construction and repair of public facilities.[footnoteRef:69]  Pre-planned HCA is available for world-wide use, but the authorization contains several restrictions that make it difficult to access.[footnoteRef:70]  These restrictions include: (1) HCA may not duplicate other forms of U.S. foreign assistance; (2) the use of HCA requires service level approval; (3) the use of HCA requires DOS concurrence; and (4) operations conducted using HCA must be part of the mission essential task list (METL) of the units conducting those operations.[footnoteRef:71]  Funding for pre-planned HCA comes from Service level O&M funds.[footnoteRef:72] [69:  10 U.S.C.S. § 401, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 15, 16]  [70:  Id]  [71:  Id]  [72:  Id] 

De minimis HCA provides authority for operational unit commanders to react to “targets of opportunity” while conducting authorized military operations world-wide.[footnoteRef:73]  These activities must be small in scope and must involve only negligible costs.[footnoteRef:74]  De minimis HCA is undefined, but the general rule is “a few soldiers, a few dollars, for a few hours.”[footnoteRef:75]  Department of Defense Directive 2205.2 limits the amount of funds spent on de minimis HCA to $2500 per operation, unless an exception to the policy is granted which may allow up to $10,000 per operation.[footnoteRef:76]  Funding for de minimis HCA comes from unit level O&M funds.[footnoteRef:77] [73:  Id]  [74:  Id]  [75:  Id]  [76:  Id]  [77:  Id] 


DoD Funded Security and Stabilization Assistance
Operational units, outside of Afghanistan and Iraq, conducting military-to-military security assistance training during steady state operations may use appropriated funds from the “Program to Build the Capacity of Foreign Militaries” authority found in Section 1206 of the 2009 National Defense Authorization Act.[footnoteRef:78]  This authority allows DOD “to build the capacity of a foreign country’s national military forces in order for that country to conduct counterterrorism operations; or participate in or support military and stability operations in which the United States Armed Forces are participating.”[footnoteRef:79]  The authority also allows DOD “to build the capacity of a foreign country’s maritime security forces to conduct counterterrorism operations.’’[footnoteRef:80]  Its use, however, is severely restricted.[footnoteRef:81]  Use of “Section 1206” funds requires the approval of the Secretary of Defense, the concurrence of the Secretary of State, and Congressional notification.[footnoteRef:82]  The current authorization for this fund is capped at $350 million and is available for new obligations until 30 September 2011.[footnoteRef:83] [78:  Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, Pub. L. No. 110-417 § 1206, 122 Stat. 4625, (2008)]  [79:  Id]  [80:  Id]  [81:  John Warner National Defense Authorization Act for Fiscal Year 2007, Pub. L. No. 109-364 § 1206, 120 Stat. 2083, 2418 (2006), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 24]  [82:  Id]  [83:  Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, Pub. L. No. 110-417 § 1206, 122 Stat. 4625, (2008)] 

Another fund, referred to as “Security and Stabilization Assistance”[footnoteRef:84], is appropriated to DoD and provides services and transfers defense articles and funds to DoS for the purposes of facilitating reconstruction, security, or stabilization assistance to a foreign country.[footnoteRef:85]  Specifically, “the Secretary of Defense may provide services to, and transfer defense articles and funds to, the Secretary of State for the purposes of facilitating the provision by the Secretary of State of reconstruction, security, or stabilization assistance to a foreign country.”[footnoteRef:86]  Section 1207 of the NDAA for fiscal year 2009 extends the authority to 30 September 2009 and increases the funding of this authorization per fiscal year to $100 million plus $50 million for use in the country of Georgia.[footnoteRef:87]  According to Congressional Reports, the original intent of Section 1207 was to be a temporary authority and that DOD should not provide long-term funding in order to enable the Department of State to “fulfill its statutory requirements.”[footnoteRef:88]  Use of this fund requires the Secretary of State to coordinate with the Secretary of Defense in the formulation and implementation of programs for reconstruction, security, or stabilization assistance to a foreign country involving the provision of services or transfer of defense articles or funding to DoS from DoD.[footnoteRef:89] Also, a Congressional notification from the Secretary of Defense is required when this authority is exercised.[footnoteRef:90]  This notification is prepared in coordination with the Secretary of State.[footnoteRef:91]  The Office of the Coordinator for Reconstruction and Stabilization (S/CRS) at DoS has developed additional guidance for the “Section 1207” process.   [84:  National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163 § 1207, 119 Stat. 3459 (2006)]  [85:  Id]  [86:  Id]  [87:  Duncan Hunter National Defense Authorization Act for Fiscal Year 2009, Pub. L. No. 110-417 § 1207, 122 Stat. 4626, (2008)]  [88:  H.Rept. 109-360 (2006), quoted in Nina M. Serifino, Department of Defense “Section 1207” Security and Stabilization Assistance: A Fact Sheet (CRS Report for Congress, November 2008), 3-4]  [89:  National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181 § 1210, 122 Stat. 369 (2008)]  [90:  National Defense Authorization Act for Fiscal Year 2006, Pub. L. No. 109-163 § 1207, 119 Stat. 3459 (2006)]  [91: Id ] 


Funding for PRTs: Examples of Current and Previous Funding Mechanisms Supporting Interagency Implementation Activities 

As an element of an ACT, the FACT is deployed to establish a US presence and provide information about conditions on the ground to support stabilization and reconstruction operations conducted at the provincial and local level.[footnoteRef:92]  In this regard, the FACT and the ACT, through its higher headquarters association with the FACT, are an evolution of the PRT informed and improved by lessons learned gained from analyzing their design and operations.[footnoteRef:93]  This section describes the various funding mechanisms that have been made available to PRTs as an example of how USG civil-military teams have applied different funds appropriated to different departments to achieve unity of effort supporting shared objectives in stabilization and reconstruction operations.  This section is not intended to suggest, prescribe, or make recommendations on what future funding mechanisms will be available for the ACT and by extension the FACT.  It should be used for informational purposes only.   [92: Interagency Management System for Reconstruction & Stabilization, Department of State, Coordinator for Reconstruction and Stabilization (S/CRS), 22 January 2007, 15 ]  [93:  Id] 

Initial funding for the Afghan PRT operations came from DOD’s OHDACA appropriation.[footnoteRef:94]  The PRTs used OHDACA funds to dig wells, build schools, and repair medical clinics.[footnoteRef:95]  The OHDACA funds, however, were difficult to use and limited in their application to basic humanitarian needs projects.[footnoteRef:96]  The PRTs found this funding mechanism did not provide them with the means necessary to complete more significant projects such as repairing infrastructure, training and equipping security forces, and developing the rule of law.[footnoteRef:97]  Additionally, the Afghan PRTs found that the projects they were able to complete with OHDACA funds were identical to those that were being completed by various non-government organizations.[footnoteRef:98] [94:  See Michael J. McNerney, Stabilization and Reconstruction in Afghanistan: Are PRTs a Model or a Muddle?, 35 PARAMETERS 36 (Winter 2005–2006) (discussing the PRTs in Afghanistan); see also Nima Abbaszadeh et al., Provincial Reconstruction Teams: Lessons and Recommendations (Jan. 2008), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [95:  Id]  [96:  Id]  [97:  Afghanistan Provincial Reconstruction Teams, http://www.state.gov/p/sca/rls/fs/80706.htm; Fact Sheet on Provincial Reconstruction Teams, Dec. 17, 2007) http://iraq.usembassy.gov/iraq/20060223_prt_fact_sheet.html; quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [98:  Id] 

In early 2004, DOS and USAID began to fund Afghan PRT operations by channeling reconstruction aid through the DOS Economic Security Fund (ESF).[footnoteRef:99]  At about the same time, Congress authorized the use of DoD O&M funds for CERP projects in Afghanistan.[footnoteRef:100]  Currently, the Afghan PRTs conduct the majority of their reconstruction projects with the DOS ESF funds and use CERP funds as a supplement.[footnoteRef:101]  Both sources of funding have greatly enhanced the Afghan PRT’s ability to achieve their primary mission of assisting the provincial governments.[footnoteRef:102]   [99:  Nima Abbaszadeh et al., Provincial Reconstruction Teams: Lessons and Recommendations (Jan. 2008), 49
(unpublished M.A. thesis, Princeton University) (on file with Furin), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [100:  Colonel Mark S. Martins, The Commander’s Emergency Response Program, 37 JOINT FORCE Q., 49 (2005), quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [101:  Abbaszadeh et al., supra note 99, at 49, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [102:  Id] 

Initial funding for Iraqi PRT operations came from the appropriated Iraq Relief and Reconstruction Fund (IRRF).[footnoteRef:103]  This fund was drawn to a close, so the majority of reconstruction funds are now being channeled through the DOS’s ESF.[footnoteRef:104]  The PRTs are also using DOD O&M funds via the CERP authorization.[footnoteRef:105]  Currently, the Iraqi PRTs fund the majority of their reconstruction projects with ESF funds, while CERP funds are used to supplement these projects.[footnoteRef:106]  A recent initiative has been the creation of the Iraqi Commander’s Emergency Response Program fund or ICERP.  This program is funded by the Iraqi Government and the use of the fund is similar to the CERP.  In conjunction with the Government of Iraqi, these funds have been utilized by coalition forces for funding of reconstruction projects. [103:  Id]  [104:  Id]  [105:  Id.; see also Iraq PRTs, supra note 60, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [106:  Abbaszadeh et al., supra note 99, at 49, quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19 ] 

The funding model is slightly different for the embedded PRT or ePRT because of the subordination of the ePRT to the BCT or MCR.[footnoteRef:107]  The relationship between the ePRT and the brigade or regimental commander provides the ePRT with greater access to CERP funds.[footnoteRef:108]  The ePRT Team Leader, in coordination with select staff members, evaluates potential projects and makes recommendations to the commander for prioritization and funding.[footnoteRef:109]  As a result, the majority of ePRT operations are funded with CERP.[footnoteRef:110]  In many instances this project prioritization has involved the input of host country representatives and the production of project prioritization lists.  [107:  Id]  [108:  Id]  [109:  Interview with Major Richard DeMeglio, Brigade Judge Advocate, in Charlottesville, Va. (Mar. 13, 2008) [hereinafter Demeglio Interview], quoted in Major Timothy Austin Furin, Legally Funding Military Support to Stability, Security, Transition, and Reconstruction Operations (The Army Lawyer DA PAM 27-50-425, October 2008), 19]  [110:  Id ] 

Since the aforementioned funds are appropriated to different departments for different uses that are distinct yet complimentary, coordination measures for their use must be in place to avoid duplication of effort or set-backs to another agency or host country sponsored program.  Most interagency funding coordination measures for PRT operations in Afghanistan and Iraq have been developed in-country with higher level departmental guidance and Congressional oversight and are specifically tailored to the conditions in which they operate.

Use of DoD funds in support of ACT or FACT activities and programs

When funds are appropriated to an agency, that agency is accountable for their proper use.  The Purpose Statute[footnoteRef:111] and the Anti-Deficiency Act[footnoteRef:112] provide the basic fiscal law standards and require that funds be used only within the time period of fund availability, for the appropriated purpose, and in the amount permitted by the appropriation.  Although DoD conceivably could agree to an arrangement whereby the agreement or the coordination of another agency is a pre-condition to obligation of DoD funds, it could not cede its responsibility or accountability for DoD appropriations to another agency.  This responsibility must be exercised prior to obligation and expenditure of funds. [111:  31 USC 1301(a), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008]  [112:  31 USC 1517(a) and 1341(a), quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

Employees of executive agencies, who are specifically authorized by the head of his or her agency to certify vouchers for payment, are responsible to ensure the legality of a voucher and the correctness of the facts supporting it.  This responsibility cannot be transferred to another agency.  Once the voucher is certified, disbursing officers from various agencies may disburse funds as appropriate if they determine the voucher is in proper form and computed correctly on the facts certified.[footnoteRef:113] [113:  31 USC 3325 indicates that disbursing officials may “disburse money only as provided by a voucher certified by (A) the head of the executive agency concerned; or (B) an officer or employee of the executive agency having written authorization from the head of the agency to certify vouchers.”  31 USC 3528 states that “a certifying official certifying a voucher is responsible for – (1) information stated in the certificate, voucher, and supporting records; (2) the computation of a certified voucher under this section and section 3325 of the title; (3) the legality of a proposed payment under the appropriation or fund involved (4) repaying a payment – (A) illegal, improper, or incorrect because of an inaccurate or misleading certificate; (B) prohibited by law; or (C) that does not represent a legal obligation under the appropriation or fund involved ….”  10 USC 2773a states that departmental accountable officers may be held financially liable for illegal or erroneous payments resulting from their negligence.  DoD Directive 7000.14-R, Vol. 5, ch. 33 (April 2005), para. 3307 provides:  “Departmental accountable officials shall be pecuniarily liable for illegal, improper or incorrect payments that result from information, data or services they negligently provide to a certifying officer, and upon which, the certifying officer directly relies in accordance with the provisions of 10 USC 2773a, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 

For example, a FACT team leader could not tell a FACT member with certifying authority to certify a voucher for payment that is not legally proper under the appropriation or funds involved.  Similarly, the FACT team leader could not have authority to direct a fund certifier to authorize the obligation of funds.   However, FACT team leaders may participate in determinations of spending priorities, to include approval or coordination of requirements.  Conceivably, a FACT member could receive a dual appointment[footnoteRef:114] and gain fiscal authority in more than one agency.  This would have to be resolved on a case-by-case, agency-by-agency basis, and is mentioned here only as hypothetical possibility. [114:  See supra text accompanying notes 29-33] 

Since ACT and FACT activities are, by definition, conducted at the direction of the COM, DoD is not appropriated funds to specifically support their activities.  An ACT or FACT cannot be operated with DoD appropriated funds without specific legal authority.  At present, there is no such specific authority.  However, security, logistic, sustainment, and other missions may be accomplished by DoD upon reimbursement by the State Department under an Economy Act order.[footnoteRef:115]   [115:  In Iraq, where part of the DoD mission is to provide security, DoD provides security (including some forms of transportation) on a non-reimbursable basis.  See Memorandum of Agreement concerning Provincial Reconstruction Teams between the Deputy Secretary of State and the Deputy Secretary of Defense dated February 22, 2007, quoted in Robert Wedan, “Authority Issues for Stability Ops” paper, Office of General Counsel, Department of Defense, Pentagon, 2008] 


Interagency Acquisition and Contingency Contracting

Interagency Acquisition[footnoteRef:116] [116:  Federal Acquisition Regulation (FAR), sub-Parts 17.501 and 17.502, 31 March 2009] 


[bookmark: wp1076811][bookmark: wp1076812][bookmark: wp1076813]“Interagency acquisition” is defined as a procedure by which an agency needing supplies or services, called the requesting agency, obtains them from another agency, called the servicing agency.  The Economy Act[footnoteRef:117] authorizes agencies to enter into mutual agreements to obtain supplies or services by interagency acquisition.  This Act may not be used by an agency to circumvent conditions and limitations imposed on the use of funds.  Acquisitions under the Economy Act are not exempt from the requirements of Contractor Versus Government Performance.  The Economy Act may not be used to make acquisitions conflicting with any other agency’s authority or responsibility. [117:  31 USC 1535] 


D & F Requirements and Ordering Procedures[footnoteRef:118] [118:  Federal Acquisition Regulation (FAR), sub-Parts 17.503 and 17.504, 31 March 2009] 


[bookmark: wp1076825]Before placing an Economy Act order for supplies or services with another government agency, the requesting agency shall make the Determination and Finding or D&F as required.  The servicing agency may require a copy of the D&F to be furnished with the order.  The order may be placed on any form or document that is acceptable to both agencies.  The Economy Act order and D&F are the same as the process previously described in the written agreement or MOUs for services provided by interagency detailees.
As stated in the FAR, the Economy Act order must include (1) a description of the supplies or services required; (2) delivery requirements; (3) a funds citation; (4) a payment provision; and (5) an acquisition authority, as may be appropriate.  Further, each Economy Act order shall be supported by a D&F.  The D&F shall state that (1) use of an interagency acquisition is in the best interest of the Government; and (2) the services cannot be obtained as conveniently or economically by contracting directly with a private source.  The D&F must be approved by a contracting officer of the requesting agency with authority to contract for the services to be ordered.

Payment Procedures for Economy Act Orders[footnoteRef:119]  [119:  Federal Acquisition Regulation (FAR), sub-Part 17.505, 31 March 2009] 


[bookmark: wp1076839][bookmark: wp1076840][bookmark: wp1076841]The servicing agency may ask the requesting agency, in writing, for advance payment for all or part of the estimated cost of furnishing the supplies or services. Adjustment on the basis of actual costs shall be made as agreed to by the agencies.  If approved by the servicing agency, payment for actual costs may be made by the requesting agency after the supplies or services have been furnished.  Bills rendered or requests for advance payment shall not be subject to audit or certification in advance of payment.  If the Economy Act order requires use of a contract by the servicing agency, then in no event shall the servicing agency require, or the requiring agency pay, any fee or charge in excess of the actual cost (or estimated cost if the actual cost is not known) of entering into and administering the contract or other agreement under which the order is filled.

Fiscal Law Constraints[footnoteRef:120] [120:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 3] 


Appropriated funds are subject to three basic fiscal constraints: time, purpose, and amount.
The time constraint includes two major elements. First, appropriations have a definite life span. Second, appropriations normally must be used for the needs that arise during their period of availability.  The general rule is that current funds must be used for current needs.
The purpose constraint commonly referred to as the purpose statute[footnoteRef:121], prohibits spending money on objects other than those for which appropriations were made. Funds must be expended for the purpose established by Congress.  The Necessary Expense Doctrine states that expenditures must (1) be logically related to the appropriation; (2) not prohibited by law; and (3) not otherwise provided. [121:  31 USC §1301(a)
] 

The amount constraint is of paramount concern.  DoD must ensure compliance with the Anti-Deficiency Act[footnoteRef:122] or ADA, which prohibits obligating or spending money before it is appropriated or in amounts in excess of the amount appropriated.  It is a criminal act to knowingly enter into or authorize government contracts in the absence of sufficient government funds to pay for such contracts. A knowing and willful violation of the ADA is punishable by a fine of up to $5K, 2 years in prison, or both. In addition, if a violation occurs, the matter must be investigated and a written report must be filed with Congress. [122:  31 USC 1517(a) and 1341(a)] 


Who can obligate the government?[footnoteRef:123] [123:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 3] 


When spending public funds, DoD must substantiate its requirements and strictly control its contracting function.  Officially appointed individuals who have express written authority to bind the US government to a contractual agreement accomplish this control.  The contracting officer is the only agent who represents the government in this capacity.  This unique personal responsibility means supervisors, commanders, and others having administrative control over contracting officers must avoid directing contracting officers to take action that might violate laws or contracting regulations.

Finance and Contracting Relationship[footnoteRef:124]  [124:  Id] 


The contracting and accounting and finance relationship is extremely important when it comes to obtaining documentation to support commitments or payments made by the paying agent.  This relationship continues to be important when it comes time for the accounting and finance agent to reconcile the funding document for a contract.  Close coordination between the contracting officer and the funding agent is necessary to determine actual obligations so the funding document for a contract will be accurately reported to the supporting accounting and finance personnel. 

Contingency Contracting[footnoteRef:125] [125:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 4] 


Contingency contracting is defined as direct contracting support to tactical and operational forces engaged in the full spectrum of armed conflict and noncombat contingency operations, both domestic and overseas. This definition includes four types of contingencies: major theater wars, smaller-scale contingencies, noncombat contingency operations, and domestic disasters or emergency relief.

Contingency Contracting Officer (CCO)[footnoteRef:126] [126:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 2] 


The purpose of the Contingency Contracting Officer (CCO) is to acquire supplies and services needed by the war-fighter to support essential missions in response to a crisis, contingency, or declaration of war.  CCOs can support contingencies within the continental United States (CONUS) or outside of the continental United States (OCONUS) to include responses to major accidents, natural disasters, enemy attacks, and the use of weapons of mass destruction.  When CCOs are deployed to declared contingencies, the flow of contracting authority may change based on the maturity of the location, theater of operation, and established command and control. 

Planning for Contingency Contracting[footnoteRef:127] [127:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 4] 


Joint force commanders (JFC) use the Joint Operation Planning Process (JOPP) in developing plans for the employment of military power to shape events, meet contingencies, and respond to unforeseen crises.  The JOPP is an adaptive, collaborative process to provide actionable direction to commanders and their staffs across multiple echelons of command.  It helps commanders, their staffs, and the Contingency Contracting Officer (CCO) organize their planning activities, share a common understanding of the mission and commander’s intent, and develop effective plans, orders and contracts.  The JOPP includes all activities that must be accomplished to plan for an anticipated operation—mobilization, deployment, employment, and sustainment of forces. The contingency contracting support phases are closely aligned to the phases in the JOPP.  See Joint Publication 5-0 Joint Operation Planning and Joint Publication 4-10 Operational Contract Support for more information.

Support to Stabilization and Reconstruction Operations[footnoteRef:128] [128:  Id] 


Contingency contracting support to stabilization and reconstruction operations may include support to implementation of an interagency plan under a whole-of-government approach.  Contract oversight will be needed to ensure proper coordination between the Services and prevent duplication of effort among government agencies.  Contracting support to stabilization and reconstruction operations can be a tremendous challenge to the JFC, especially when the JFC mission requires significant contracting support to major reconstruction actions and restoration of essential government services.  Normally, this effort will be done in support of the COM, but in some cases may be done in direct support to the JFC.[footnoteRef:129] [129:  See DoD Directive 3000.05] 




Support to Implementation of Interagency Plans[footnoteRef:130] [130:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 4] 


In many contingency operations, interagency support may be limited in scope and may not pose a significant challenge to the JFC.  However, in some stability operations this support can be much more significant, such as a contingency operation when the IMS has been triggered.  In most cases, a lead Service will provide this support through theater support contracts, Civil Augmentation Program (CAP) task orders, or a combination of both.  The key to success when providing contract support to the implementation of an interagency plan is to establish clear expectations and channels of communication to collect requirements as early as possible in the planning cycle between the supported organization and servicing agency’s contracting office. 

Theater Support Contracts[footnoteRef:131] [131:  Id] 


Theater support contracts are contracts that are awarded by contracting officers in the operational area serving under the direct contracting authority of the Service component, special operations force command, or designated Joint HCA for a designated contingency operation.  During a contingency, these contracts are normally executed under expedited contracting authority and provide supplies, services, and construction from commercial sources generally within the operational area.  Theater support contracts are the type of contract typically associated with the term contingency contracting.  Also of importance from the contractor management perspective is that local nationals make up the bulk of the theater support contract employees.

Civil Augmentation Programs (CAP)[footnoteRef:132] [132: Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 5 ] 


CAP plans for the use of civilian contractors during contingencies or in wartime to augment the logistics support of selected forces.  Typically these programs could apply in all phases of contingency operations.  The Army, Navy, and Air Force each have a CAP contract.  All three of these civilian augmentation programs support US Joint operations worldwide.  They prevent the dilution of military forces that would occur if the military had to provide the required services and support.  However, these contracts are expensive. They should be used only when it is not appropriate for military personnel to provide needed services and functions. 
The Army’s CAP is referred to as the LOGCAP, and is the type of CAP that is most likely to be utilized to support the implementation of an interagency plan during an overseas contingency operation.  LOGCAP is designed to provide general logistics and minor construction support to deployed Army, Joint, and multinational forces, and interagency organizations under the control and direction of the COM.  The LOGCAP has been routinely used with significant success in supporting full spectrum operations for over a decade.  

Lines of Authority[footnoteRef:133] [133:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 1] 


Figure 1 illustrates the difference between command and contracting lines of authority.  Contracting authority differs from command authority.  Contracting authority does not follow the same line of authority as command authority to include operational control and tactical control.  However, it does follow a similar path of administrative control.  
Contingency Contracting Officers (CCOs) receive their contracting warrants from a source of contracting authority, not command authority.  During contingency operations, contracting organizations within the Joint Operations Area (JOA) will be staffed with senior contracting officials (SCO) through whom all contracting authority will flow.  There will be at least one chief of contracting office (COCO) reporting to each SCO.  The COCOs are forward deployed to the theater of operation and are staffed with CCOs and CCO-appointed representatives who provide contracting support to their customers.


Figure 1 Lines of Authority

CCO-appointed representatives may fulfill their role as part of an additional duty assignment.  They may perform their representative duties from a different geographic location then the CCO.  For this reason the representative must maintain near constant communication with the CCO.  The representative’s primary duty must not present or create a conflict of interest with their additional duty as a representative.  As with a contracting officer, the unique personal responsibilities of a CCO-appointed representative means supervisors, commanders, and others who have administrative control over them in their role as a representative must avoid directing them to take actions that might violate laws or contracting regulations.  The relationship between a CCO-appointed representative and their operational command can be especially complex.  In their primary duty, outside of being a CCO-appointed representative, they are subject to traditional command authority.  In their additional duty they are subject to both command authority and contract authority.  When selecting an individual to become a CCO-appointed representative, both the command and the nominated representative must know and delineate the roles derived from both authorities and consider the affect it will have on the performance of the representative’s primary duty.  



Joint Theater Support Contracting Command[footnoteRef:134] [134:  Contingency Contracting: A Joint Handbook for the 21st Century, http://www.acq.osd.mil/dpap/pacc/cc/jcchb/, last accessed 20 April 2009, chapter 2] 


In larger or more complex contingency operations, the JFC may require more oversight than can typically be provided through the lead Service organizational option. Operational conditions that may drive this option could include, but may not be limited to:

· Extremely complex operation that requires direct control of theater support contracting by the JFC commander 
· Mission is of long-term duration 
· Mission is beyond the capability of a single Service 
· Mission that requires significant coordination of contracting and civil-military aspects of the JFC’s campaign plan 
· Significant numbers of different Service forces operating in the same area or Joint bases served by the same local vendor base 

Since GCCs do not have their own contracting authority, the Joint Theater Support Contracting Command’s HCA authority would flow from one of the Service components, normally the executive agency or lead Service component responsible for the operational area. 
The Joint Theater Support Contracting Command (see figure 2), by design, is a Joint command that has command and control authority over designated Service component theater support contracting organizations and personnel within a designated support area.  A Joint Theater Support Contracting Command would perform the same functions as a lead Service contracting organization, but would report directly to the JFC.



Figure 2 Typical Joint Theater Support Contracting Command

There is not a formally approved, set model for a Joint Theater Support Contracting Command.  In general, The Joint Theater Support Contracting Command will be stood up only for major sustained operations.  As seen in recent operations, these sustained operations may include major reconstruction and transition to civil authority mission requirements in addition to the standard Joint forces support mission requirements.  In these major, long-term stability operations, it may be desirable to stand up a Joint Theater Support Contracting Command with separate SCOs responsible to support Joint forces, host nation forces or transition operations, and reconstruction support. 

SCOs for Host Nation, Transition, and Reconstruction Support[footnoteRef:135] [135:  Id] 


It is important to highlight the roles and responsibilities of the Senior Contracting Official (SCO) for Host Nation and Transition Support and the SCO for Reconstruction Support within the context of stabilization and reconstruction operations.  
The SCO for HN and transition support is responsible for planning, coordinating, and managing theater support contracting actions in support of the JFC mission to develop, organize, train, equip, and sustain HN security forces.  This SCO is also responsible for providing training and transition assistance to HN security forces (and other host nation governmental agencies as directed) to facilitate developing and sustaining their own contracting support capabilities.
The SCO for Reconstruction Support is responsible for planning, coordinating, and managing theater support contracting actions for the civil reconstruction mission.  This SCO may directly support the US Chief of Mission (COM) and by extension COM directed organizations such as an ACT or FACT.  The SCO for reconstruction generally will have multiple sector specific support contracting organizations.  These may include the following areas: water, sanitation, electricity, transportation, oil production, and other related functions related to essential services and critical infrastructure. 
These SCOs can provide subject matter expert advice and input to all levels of planning and implementation described in the USG Planning Framework that would require the use of DoD contracts.  These SCOs may contribute to DoD participation in the operational and strategic level processes outlined in the framework to better inform courses of action for decision and the contracting mechanisms that will support the objectives developed for Major Mission Elements that DoD will contribute to or lead.
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