DEPARTMENT OF THE AIR FORCE

DETERMINATION AND FINDINGS
FOR
NON-COMMERCIAL ACQUISTION 

RFP F0XXXX-01-R-______
CUSTODIAL SERVICES, SECURED AREA

Upon the basis of the following findings and determination, the proposed acquisition described below will be solicited using FAR Part 15, instead of FAR Part 12.    

Findings

1. The new contract for custodial service in buildings 2, 3, 1470, 1471,1840,1844, and the Hardinger building, is scheduled to be awarded in early 2002.  This requirement is reserved by the National Institute for the Severely Handicapped (NISH), a non-profit institution, under the Javits Wagner O’Day (JWOD) program for `__________________”.  

2. Once NISH reserves a requirement and sets it aside for a workshop under the JWOD program, the agency is obligated to continue to purchase this requirement from the designated non-profit workshop until it is removed from the Procurement List by the “Committee”.  The JWOD program, instituted in 1971 under the Javits Wagner O’Day Act mandates what requirements are to be purchased from non-profit agencies serving people who are blind or have other severe disabilities.  The program is administered by the governing agency known as “The Committee” (The Committee for Purchase from People Who are Blind or Severely Disabled).  The Committee is comprised of 15 presidentially appointed members and a small staff and contains representatives from all services and the private sector.  The “Committee” institutes all policies and regulations for acquisitions awarded under the JWOD program and is responsible for maintaining the Procurement List, which contains all services and products mandated to be procured by the government under this program.

3. In addition to policies and regulations being instituted by “The Committee” they also have sole authority and responsibility for determining the fair market price for products and services provided by workshops under the JWOD Act.  To establish an initial fair market price for products or services, the nonprofit agency develops a proposed price which they then negotiate with the contracting activity to obtain a mutually acceptable fair market price.  This price is then submitted as a recommendation to the Committee for review and approval. Once a fair market price for products and services is established by the Committee, this established price can be revised by the Committee at any time.  Any and all disputes, including pricing disputes throughout this process, not resolved between the workshop and the agency, are forwarded to NISH, and if not resolved at that level, are forwarded to the Committee for final decision.  

4. In order to meet the commercial item definition of FAR Part 12, commercial services must be “of a type offered and sold competitively in substantial quantities in the commercial   marketplace based on established catalog or market prices for specific tasks performed under standard commercial terms and conditions”.  Market prices mean current prices that are established in the course of ordinary trade between buyers and sellers free to bargain and that can be substantiated through competition or from sources independent of the offerors.  JWOD workshops do not provide this service in the commercial market place at the same prices as under JWOD actions, nor does it have a catalog or price listing for this service“.  The negotiation is based on the directives established by the “Committee”..  and final decisions on price are determined by the committee not commercial competition.  


5. The use of FAR Part 12 is designed to provide the Department of Defense (DoD) with greater access to commercial markets with increased competition, better prices, and new market entrants and/or technologies. The typical commercial requirement of custodial service has been modified/tailored for this acquisition to meet the specific requirements of JWOD procurements, providing clarification and standards from which their workshops can perform this service. 
 
6. When contracting for commercial items, the contracting officer must establish price reasonableness in accordance with FAR 13.106-3, 14.408-2, or Subpart 15.4. Under JWOD directives, the “Committee” establishes these “fair market prices” for these products and services, and can revise these prices when it deems appropriate.  The prices of items on the Procurement List are fair market prices as determined by the Committee, not by the contracting officer.


7. The effect of the modifications and changes required by the JWOD program, made to standard commercial terms and conditions, is to tailor the acquisition in such a fundamental manner, that it no longer resembles a commercial acquisition.  FAR Part 12 then no longer applies in any substantial way.  There is no distinct advantage to using a commercial format, with its subsequent clauses and provisions, when most of these will not apply and cannot be enforced.




Determination

Considering the foregoing, I hereby determine that it is in the best interests of the Government to procure the custodial services in the buildings indicated above using FAR Part 15, instead of FAR Part 12.  



JOHN M. DOE					_________________
Contracting Officer                                                           Date
