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FOREWORD


Government employees deal with contractor employees on an ever-increasing basis.  All too often, there is confusion on the individual status of those contractor employees and what information should be provided.  The following three documents provide an overview for your day to day contact with vendors/contractors: "Guidelines for Dealing with Industry" covers procurement integrity requirements; the DAJA-SA Information Paper dated August 22, 2000 gives guidance on dealing with contractor representatives and prohibited practices; and a sample vendor demonstration agreement is provided for use when an activity will receive a vendor demonstration.  Local installation requirements may vary on vendor demonstrations so a check with your ACA Contracting Office is recommended prior to allowing a vendor demo.  As an example, some Government organizations allow vendors to demonstrate their products only through vendor "fairs" and not by individual vendor demos.  Other ACA contracting offices may have a locally approved vendor demo letter they prefer. 

Another helpful source of contractor information can be found under the subject entitled "Contractors in the Work Place" also available at this ACA web site.  That guide should be reviewed when contractor employees are working at a government worksite and within a government organization.  Issues such as contractor identification, access to government information, and supervision are discussed.

Please refer any concerns/issues to your local ACA Contracting Office or the local Staff Judge Advocate (SJA) office.



GUIDELINES FOR DEALING WITH 
INDUSTRY



1.  References:

     a.  Federal Procurement Integrity, Section 27, Office of Federal Procurement Policy Act 
(41 U.S.C. 423)

b.  Federal Acquisition Regulation Part 3 - Improper Business Practices & Personal Conflicts of Interest; Subpart 3.104- Procurement Integrity

2. All government employees and officials, military and civilian, are reminded of the limitations and restrictions imposed by law on the release or disclosure of procurement information and are urged to use reasonable care in their daily contact with Army contractor personnel.

3. “The Procurement Integrity Act” (41 USC 423) prohibits a “person" (as defined in the statute, which includes Government employees) from knowingly disclosing “contractor bid or proposal information” or “source selection information” before award of a contract.  The Act also prohibits a person (any person) from knowingly obtaining “contractor bid or proposal information” or “source selection” information before award of a contract.  The terms “contractor bid or proposal information” and “source selection information” are more particularly described in the Act.  Knowing and intentional violation of these disclosure rules carries the possibility of criminal, civil, and administrative action against those responsible against both offending government employees and private contractors.  Procurement information, although typically associated with bid pricing, proposed costing, technical evaluation plans, and competitive evaluation of contractor offers, may also include “inside information” from customer organizations on the installation staff.  This kind of “inside information” usually deals with aspects of present and future installation plans for the acquisition of products and services, and as such, is of significant interest to a host of potential competitors.  It is not to be disclosed outside of the respective staff element and or responsible Army Contracting office developing the solicitation.”

4. Generally, installation officials and associated contractor employees are reasonably informed and well intentioned with respect to the prevention of prohibited procurement-related disclosures.  And typically, authorized access to and permissible use of procurement information involving installation acquisition requirements is limited to those contracting and requirements personnel who are participating, "personally and substantially", in the conduct of the particular acquisition.

5. Improper inquiries from firms seeking Army business can target anyone within the Army, and, in fact, are often directed toward the potential user of the product or service being offered to the Army.  Therefore, all government employees and officials, military and civilian, regardless of position or rank, are reminded of their obligation to ensure that the business of Army procurement is done fairly, according to law, and on a "level playing field."  Do not assume that because you received the inquiry on your e-mail system that it must have come from some other government employee - dozens of contract employees have legitimate use of our e-mail and send messages on it EVERYDAY.  Before you just release sensitive procurement information, KNOW TO WHOM YOU ARE SENDING IT!

6. Please note that draft "statements of work" and related technical supporting data on pending or proposed procurements typically represent protected "procurement information".  Treat all applicable information as FOUO until properly released by authorized sources.  Proper disclosure of such requirements will be made available to industry by authorized contracting officials through periodic release of approved solicitations and related publications - not by government employees through inappropriate discussion with contractor or other private parties seeking to do business with the Army.

7. If queried by potential contractors (including former government personnel, either military 
or civilian) on matters related to potential procurements, DO NOT DISCLOSE "inside information."  This could jeopardize current planning and impair the integrity of the procurement process.  Use common sense and promptly report any such incidents, together with any related questions, to your superiors.  Supervisors should then report these matters to both the Ethics Counselor and the contracting officer for appropriate action.

INFORMATION PAPER

				         DAJA-SC 
				22 August 2000
SUBJECT:  Contact with DoD Contractors 	

1.  Purpose:  To provide guidance on discussions with contractor representatives.

2.  Facts:

a.  General Policy - Preserve competitiveness; maintain a level playing field.  Be sensitive to whether a meeting, action, or release of information would give a competitive advantage to a contractor.  All similarly situated contractors should receive equal treatment.  When you meet with a contractor, assume that you are speaking to the entire DOD contractor community.

PRACTICE TIP:  If there has been a significant exchange of information in a meeting with a contractor, you may wish to distribute publicly available information to the community of interested DOD contractors.

	b.  Setting an Agenda.  After agreeing to meet with a contractor, the contractor should identify the name of the firm, the topic for discussion, and any current contracts, competitions, or active proposals that the company has pending with the army.

	c.  Primary Purpose of Meetings is to Receive Information.  While it is all right to ask informational and clarifying questions during a briefing, you should avoid asking contractors to send follow-up information.  The meeting should not be the basis for further action, and should not unintentionally solicit formal proposals.

	d.  Unauthorized commitments.  Only a warranted contracting officer can bind the government.  Do not make unauthorized commitments, promises purporting to bind the government, or representations that would compromise the Government's position.  For the same reason, do not offer assistance or advice.  Contractors may interpret suggestions as requests to take action, resulting in a claim against the Army.

	e.  Impartiality.  Do not give preferential treatment to any private party.  Accordingly, do not give VIP visitor treatment to contractor representatives who visit in that capacity or who intend to discuss contractor business; i.e., no government vehicle rides from the airport, no all-day escort, no officially-hosted free dining.

	f.  "Inside" Information.  Do not release "inside" information that is not otherwise available to the public (or to a relevant community of DOD contractors).  This includes:

	(1) Information not available to the public under the Freedom of Information Act;

(2) Information protected under the Privacy Act, Trade Secrets, and classified 
	material;

	(3) Selective release of advance procurement information, Army requirements, 
	or premature release of contract award decisions; and,

		(4) Acquisition information, such as, unopened bids, proposed costs, the Army's 
estimate of costs, source selection plans, price evaluations, competitive range determinations, ranking of bids, proprietary information (such as labor rates), reports of Source Selection Evaluation Boards, and other information marked "SOURCE SELECTION INFORMATION."

PRACTICE TIP:  Avoid private discussions about the contractor's business and its relationship with the Army.  Your staff members should sit in on discussions.

	g.  Gifts.  Small gifts are occasionally offered in meetings with contractors.  Food and 
refreshments that are not a meal (e.g. coffee and donuts) may be accepted.  You may also accept presentation items, such as commemorative coins, or items worth less than $20.  Consult your legal advisor when something other than a nominal gift is offered.  Gifts that may not be retained personally will usually become Army property.

	h.  Restricted Contacts with Former DoD Officials and Retired Military Officers.
   
	(1) Former senior DoD civilian employees (SES level V and above) and retired general officers are prohibited from attempting to influence official actions in their former department or agency for one year after their departure.  (This is the one-year "cooling off" restriction.) 18 USC 207 (c)

	(2) Former officers and employees are forever prohibited from representing someone in a particular matter that involved non-Federal parties, and in which they were personally and substantially involved while working for the Government.  18 USC 207(a)(1)

	(3)  Federal officials who had authority to award contracts, make payments, set overhead rates, and settle claims of more than $10 million are prohibited for a period of one year after the official action, from working for the contractor who received the payment.  41 USC 423

PRACTICE TIP:  Decline meetings with competing contractors once a solicitation has been released, and avoid discussing or responding to questions on matters that are being litigated.  In these situations, there is a danger of inadvertently making improper disclosures.

3.  Conclusion:  Within the limits of these restrictions, you may discuss matters of mutual interest with DoD contractors.  They may present capability briefings and discuss technological developments.  Do not hesitate to request the assistance of the Office of The Judge Advocate General or Army General Counsel or your local supporting legal office.

Sample Vendor Demonstration Letter

	DEPARTMENT OF THE ARMY
	(ADDRESS)

VENDOR DEMONSTRATION/PRODUCT DISPLAY/"FREE" SERVICE
AGREEMENT

____________________________________________________hereinafter referred to as the "vendor", is authorized to conduct a demonstration, product display, or "free" service for Fort______________________, subject to the terms of this agreement.

DEMONSTRATION, PRODUCT DISPLAY, OR "FREE" SERVICE 
(DESCRIBE):



LOCATION OF DEMONSTRATION, DISPLAY, OR SERVICE:



DATE(S) AND DURATION OF DEMONSTRATION, DISPLAY, OR 
SERVICE:


LOCAL POINT OF CONTACT:


The parties to this document agree as follows:

1.  Vendor demonstration, product displays, and "free" services are conducted for the sole purpose of demonstrating the capability of particular items or services & not for fulfilling mission requirements for an interim time frame.  The examination and demonstration of items or services will in no way, expressed or implied, obligate the U.S. Army to purchase, rent, or otherwise acquire the items demonstrated, displayed, or furnished.  Normally, vendors will have sole responsibility for furnishing all supplies equipment, etc., necessary to accomplish the demonstration, display, or service.  On occasion, it may be desirable to furnish certain supplies and/or equipment from Government assets to support vendor demonstrations.  These supplies and/or equipment will not be furnished unless approved by proper Army authority.  The vendor agrees to repair, replace or fully reimburse the Government for any damage or loss incurred while the supplies and/or equipment are in his/her possession or use.  Manufacture, transportation, maintenance, and demonstration of items shall be accomplished without cost to the Army.   An authorized representative of the vendor furnishing the items or services for demonstration shall conduct demonstrations.  Army personnel will neither demonstrate nor endorse the vendor's products.  The Army assumes no cost or obligation, expressed or implied, for damage or destruction of, or injuries resulting from the submission to the Army of defective items for demonstration.  The Contracting Officer is the duly authorized representative of the Government for purposes of this agreement.  

2.  The vendor understands that any data provided by the vendor becomes the property of the United States Army and the vendor does not possess a proprietary interest in any of the data provided.  

3.  The vendor will not file any claim against the Army or otherwise seek compensation for any equipment, materials, supplies, information, or services provided.  

a.	The United States Army and the Department of Defense (DOD) are not bound, or obligated to follow any recommendations of the vendor.  The United States Government is not bound, or obligated, in any way to give any special consideration to the vendor on future contracts.  

b.	In the event the Army agrees to provide any government-owned supplies for use by the contractor, the following statement becomes a part of this agreement:

“GOVERNMENT-FURNISHED PROPERTY”

c.	The Government will deliver to the vendor, for use only in connection with this agreement, the property described below (hereinafter referred to as “GOVERNMENT-FURNISHED PROPERTY”).

d.  Title to Government-Furnished Property shall remain with the government.  The vendor shall maintain adequate control of GFP in accordance with good business practices.

e.  Unless otherwise provided in this agreement, the vendor, upon delivery of any GFP, assumes the risk of, and shall be responsible for, any loss thereof or damage thereto; any GFP consumed in the performance of this agreement is reimbursable to the government.

f.  Description (Include nomenclature, including model and serial #, as applicable):

Current Market Value:  $_________________________________

VENDOR: _______________________________________________________
                        	(Type or Print Name of Vendor)

BY: _________________________________________DATE: ______________
         		(Signature of Vendor Representative)

___________________________________________________
 (Type or Print Name and Title of Vendor Representative)


THE UNITED STATES ARMY

BY: __________________________________________DATE: _______________
          		(Signature of Contracting Officer)


             _______________________________________
 		(Type or Print Name of Contracting Officer)    
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