Out-of-scope Mod

The Defense Information Systems Agency (DISA) recently had a GAO Protest that they lost.  What DISA tried to do was modify a contract to add out‑of‑scope work by contract modification.   One of the sources who was involved in the original source selection protested to GAO, claiming what DISA did violated the Competition in Contracting Act (CICA), because the agency should have competed the out‑of‑scope work.  The GAO sustained the protest, stating the additional work was "a material change to the contract competed and awarded".  The GAO ordinarily does not review modifications to contracts, because they are usually contract administration matters outside the purview of GAO Bid Protest regulations.  "The exception to this rule is where it is alleged that a contract modification is beyond the scope of the original contract, since the work covered by the modification would otherwise be subject to the statutory requirements for competition (absent a valid determination that the work is appropriate for procurement on a sole‑source basis)."

To continue:  "In determining whether a modification triggers the competition requirements in CICA, we look to whether there is a material difference between the modified contract and the contract that was originally awarded.  Evidence of a material difference between the modification and the original contract is found by examining any changes in the type of work, performance period, and costs between the contract as awarded and as modified.  We also consider whether the solicitation for the original contract adequately advised offerors of the potential for the type of change found in the modification, or whether the modification is of a nature which potential offerors would reasonably have anticipated at the time of the original award."

(Please note the fact GAO goes back and looks at your solicitation, to see if what you are doing later is consistent with what you solicited.)

The "General Scope" of a contract is defined as the logical maturation of requirements that both parties could foresee from the original requirements at time of award.  

THE BOTTOM LINE:   GAO recommended DISA terminate the out‑of scope work from the contract, and either procure the services in question in a competitive manner, or prepare the appropriate justification required by CICA for a sole‑source procurement.

I hope you all pay heed to the above when some squirrelly user wants to modify an existing contract to add work which, in accordance with CICA, should be competed in the open marketplace.  

If you want to read the entire protest, go to our PKWC webpage, click on "What's New", then click on the "GAO Protests" tile.  Click on the highlighted language for "Protests Posted in the Preceding 7 Days", and this one is "Sprint Communications Company, B‑278407.2, 13 FEB 98"

