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CONTINGENCY CONTRACTING


1.	Background.  Military Headquarters (HQs) and forces will deploy in support of contingency operations outside Alliance peacetime territory.  Such operations will present many challenges to Purchasing & Contracting (P&C) Branch Staff, particularly those who are accustomed to static peacetime HQs. Operational deployments are unpredictable (place, time, duration, etc.) and therefore this Annex aims to present the general policy, principles and guidance for NATO Staff.  Clearly, this will require periodic updates via policy letters or lessons learned from recent operations that will dictate changes whenever they are required.
 
2.	Aim.  The aim of this annex is to provide a guide for P&C Branch Staff engaged in planning for and/or executing contingency contracting.  

3.	Concept of Operations.  According to NATO Funding policy for contingency operations approved by the NAC (PO(2000)16), a Theatre Financial Controller (FC) will be appointed from ACTORD with the responsibility for the financial and contractual management of common funded resources in Theatre.  Central to contingency contract support is the need to meet NATO common funded requirements on the basis of operational and Minimum Military Requirements (MMR) plus life support such as food, water, accommodation, etc.  The allocation of resources and functions follow the Force Generation Process (FGP) once the scale and scope of the deploying force has been set.  In order to provide the best possible utility, P&C Branch Staff must be integrated with the contingency planning Staff at the earliest date and through this, gain a thorough understanding of force requirements.  This will enable the maximum possible lead times for liaison with industry and assure the best possible contractual placement in support of the deploying element.

4.	Competing for Scarce In-Country Resources.  Initially the in-theatre NATO HQs and Allied Forces will compete for scarce goods and commercial services.  This is a critical factor that must be considered and catered for during the planning phase.  In addition, liaison personnel should be assigned by Nations to coordinate contracting efforts with the Troop Contributing Nations (TCNs).  The goal should be to agree on procedures that provide synergy in the Theatre to meet both NATO and National requirements.  A Theatre Allied Contracts Office (TACO), headed by a Theatre Head of Contracts (THOC), will be established, as a matter of urgency, to execute NATO procurement and acquisition programmes, in order of priority, established by CJ8 in close co-ordination with the Theatre Commander.  The THOC will contribute to the process of coordinating and de-conflicting acquisition programmes from NATO or non NATO Forces, Nations, Non Governmental Organisations (NGOs), etc. to take advantage of economies of scale and seize every opportunity to contract out more efficiently and establish Theatre contracting policy as necessary.  A key aim is to present a unified military front to the local economy, thereby avoiding Nations and NATO bidding against each one.  Crucial to this aim is the education of all in-theatre NATO personnel through the advertising of Basic Ordering Agreements (BOAs) and other contractual tools offering economies of scale.  This sort of information can be passed through the National Support Element (NSE) meetings, J4/G4 Conference Calls and any other means of communicating information across the entire theatre force.  The adoption of these techniques will allow NATO much greater opportunity to influence theatre-wide pricing and contractual stability.

5.	Contracting Officer Certification.  In order to achieve “certification” (warrant), potential theatre Contracting Officers should have completed a period of NATO contracting training.  If successful, ACO Head of Contracts will issue a recommendation to the Theatre FC who will dispatch a letter of appointment to the individual.  The responsibility for training and authority for certification may be delegated to the Joint Force Command (JFC) or alternate authority.

6.	Contracting Operation.  Contracting organisations may be centralised, dispersed, static, mobile, embedded in separate organisations such as within the Multinational Joint Logistic Centre (MJLC) or may operate in the peacetime HQs (via reach-back).  Irrespective of location, the Theatre FC will retain full responsibility for financial operations including NATO contracts on behalf of the Theatre Commander.  

7.	Contracting Procedures.  The Bi-SC Procurement Directive will be adhered to except where operational circumstances suggest otherwise or waivers have been approved prior to deployment.

8.	Standing Exceptions to Contracting Procedures.  The Theatre FC will be authorised (or will have access to the appropriate level of authority) to approve exceptional methods in order to support operations in a responsive, cost-effective and efficient manner.  The THOC will evaluate the need for standing waivers and submit them to the Theatre FC to ensure that requests/authorisations for the required standing exceptions to current procedures are included in:

a.	Financial and Contracting Annexes to OPLANs (or in Fragmentary Orders (FRAGO)) after the HQ is deployed.

b.	Operational budgets and accompanying covering letters.

c.	Desk guides and SOPs developed for use by the Theatre Staff.

It may be necessary to issue a blanket waiver permitting local and low value purchases to sources from non-NATO funding nations.  Particular emphasis should be placed on essential supplies and services, especially those that will be required immediately or those likely to be scarce and/or in considerable demand early in the deployment phase.

9.	Responsibility for the Preparation of Contracting Annexes to Operational Plans.  The designated CJ8 Staff and/or the THOC are responsible for drafting Contracting Annexes to Operational Plans, in close co-ordination with the Logistic (CJ4) and the operational Staff (CJ1-9) in Theatre, JFC and Strategic Command levels.  In general, the Contracting Annexes should address, as a minimum, the following issues:

a. Organisation and Staffing.  The structure and composition of the Theatre-wide contracting organisation should be sufficiently robust, balanced and experienced to ensure comprehensive support of the organisation they serve.  The functions that must be covered are: contracting strategy, planning, purchasing, contract management, invoicing, customs and close-out contracts.

b.	Deployment Sequence.  The initial Operational Liaison Reconnaissance Team (OLRT) must include an experienced contingency Contracting Officer (and/or the THOC, and/or JFC Chief P&C Branch and/or SC Head of Contracts) in order to assess the local contracting conditions and market capabilities.  In general, contracting support will be required from the earliest advance operational phases through to the final close-out of contracts following the departure of most forces.  Therefore, elements of the P&C Branch Staff should expect to be “first in and last out”.  Deployment planning, through the FGP, should identify critical areas requiring contracting capability and man them accordingly.  For example, a HQ’s deployment into a new Theatre may require significant P&C effort for the first 90-180 days and taper off thereafter.  P&C Branch Staff main effort may then be elsewhere thereafter.  Initial contracting teams should be mobile and fully equipped to commence operations immediately upon arrival in Theatre.  Generic Crisis Establishment (CE) models provide for basic contracting organisations that may be more specifically configured following initial reconnaissance.  NATO experienced Contracting Officers and contracting Staff are frequently in short supply and therefore it is essential that they are located where they are most needed and in sufficient numbers to satisfy the operational requirement at the specific time of need.

c.	Augmentee Training.   National augmentees will have varying degrees of knowledge and experience with regard to NATO operations, NATO contracting procedures, and/or contingency contracting.  Plans should address the requirement to train incoming Staff (Fund Managers, Ordering Officers, etc.) during their initial deployment and subsequent rotations.  The conduct, format, responsibility and likely location of this training must be tailored to Theatre conditions.  Training and warrant-certification of newly arrived Contracting Officers in the Theatre should be considered as an essential and immediate task.  In addition, CJ8 should develop aide(s) memoire for issue to augmentees, detailing any special-to-HQs contracting procedures.  The certification process demands experience and continuity to ensure that the highest standards are maintained in the Theatre over an extended period.  The ACO Head of Contracts will be responsible for certification, but may delegate this task to the JFC where appropriate.   As soon as conditions permit, every effort will be taken to create, at the earliest date, civilian positions either Local Hire or International Civil Consultant (ICC) or similar to provide internal continuity and expertise.

d.	Computer Information Systems (CIS).  Plans should address the contracting organisation communications and ADP requirements (Internet, CRONOS, NAFS, NDSS, Fax, laptops, etc.) to enable communication with local industry and higher HQs, as rapidly as possible.  Clearly, CIS requirements for P&C Branch will form a part of centralised CIS plans developed for the Theatre.

e.	Support to the Contracting Operation.  JFC Chief P&C Branch should develop a deployment plan detailing the necessary administrative resources to enable the support of likely complex contract functions. This should include details such as:

(1) Documents.   Purchase Requisitions, Purchase Orders, Request For Quotations, etc. with proper local provisions and translations, etc. 

(2)	Procedures.   Documentation requirements, contract file structure and filing to ensure contracting operations comply with directives and that policy provides an audit trail and adheres to the principles of transparency, reliability, and integrity.

(3)	Personnel.   Locally hired buyers, interpreters, translators, drivers will be required to establish a viable contracting capability as rapidly as possible.  It is important to have an understanding of the timeline required in hiring local personnel and ICC, so availability of personnel is planned beforehand.

(4)	Equipment and Supplies.   The Deployment Plan should include a simple forecast of office equipment/consumable requirements at least for the initial phase of an operation.  Where possible this estimate should extend to the anticipated term of the deployment and be passed to the Theatre FC for inclusion with the OPLAN budget estimates.

10.	Theatre Allied Contracting Office (TACO) Organisation and Responsibilities.  The Theatre Allied Contracting Office (TACO) is subordinate to the THOC and will be physically located with or adjacent to the Theatre FC.  Both the Theatre FC and the THOC should be ideally located with the Operational Commander.  The TACO will function as the central coordinating and tasking authority for the Theatre contracting support effort, and should be suitably staffed and equipped to perform the following functions:

a.	Advise the Operational Commander.   Provide advice to operational Commanders on procurement support issues.

b.	Assessments.   Assess business opportunities permitting the use of third party vendors or local operators or companies from NATO and non NATO countries.

c.	Theatre Contracting Policy.   Establish and promulgate Theatre contracting policy.

d.	De-conflict Contract Requirements.   Co-ordinate and de-conflict the efforts of other NATO, National and other governmental or non-governmental contracting agencies in Theatre.  Compete and establish Basic Ordering Agreements (BOAs) for use by all NATO HQs and Allied forces in Theatre.  This will be conducted in close co-operation with CJ4.  If a Multinational Joint Logistic Centre (MJLC) is activated, this function may be performed by the MJLC-Regional Allied Contracting Office (RACO).

e.	Continuity.   Achieve continuity and expertise capability by balancing a mix of military and civilians (either national or international).

f.	Statistics.   Collect and co-ordinate contracting statistics and provide reports via CJ8 to higher HQs as required.

g.	Liaison.   Interface and provide liaison between contractors, customers and CJ8 personnel.

h.	Co-ordination with Legal Advisor.   Co-ordinate Host Nation Support (HNS) issues with the Theatre Legal Advisor.  Liaise with the Legal Office on all judicial matters related to contracts. 

i.	Quality Assurance Programme.   Implement a quality assurance programme for the monitoring and acceptance of contractor’s/vendor’s activities and performance.

j.	Customs and Excise.   Provide customs’ services to NATO operations and, within means and capabilities, to National forces when operating under a NATO mission.

k.	Co-ordinate Rear Area/Reach-Back Support Requirements.   Co-ordinate rear area/reach back support requirements and operations (if required).

At certain stages, contracting operations may be conducted by a single office (i.e., TACO).  In such cases, the TACO will also perform the functions detailed below as RACO functions.

11.	Regional Allied Contracting Office (RACO).   Regional detachments of the TACO may be established to provide local support to subordinate NATO HQs or forces operating remotely within the Theatre.  These units remain part of the Theatre-wide contracting organisation.  These detachments will normally be oriented to support either a geographical region, or a particular agency or capability within the organisation (i.e., Theatre Engineers, MJLC).  RACOs should be appropriately staffed and equipped to perform at least the following functions:

a.	Compete and Award Procurement Actions.   Compete and award procurement actions in accordance with regulations and procedures developed for the Theatre for a specific region, customer, or function.

b.	Process Invoices for Payment.   Obtain and process certification of contractor/vendor invoices for payment and transmit this information to the appropriate fiscal/disbursing personnel.  A collocated J8-Forward Accounting Support Team (FAST) may perform an alternative to this operation.

c.	Maintain Records and Provide Statistical Information.   Maintain all required documentation, files and archives and provide statistical information to the THOC for analysis and for reporting to higher authorities.

12.	Mobile Allied Contracting Offices (MACOs).   The operational situation may require the deployment of Mobile Allied Contracting Offices (MACOs) who will perform the same function as static RACOs.  MACOs should be suitably equipped with dedicated vehicles, mobile voice and data communications capability, ground navigation equipment, secure storage, consumable supplies, etc.  The Commander is responsible for ensuring appropriate security arrangements are in place prior to embarking on mobile missions.  In order that the team can award contracts, certify invoices, process/disburse payments, and account for expenditures anywhere in the Theatre, a mobile team may include a Fiscal Officer and/or a Disbursing Officer, or other persons authorised to perform these functions.

13.	Multinational Joint Logistic Centre (MJLC).   When specified in OPLANS, a RACO and a Forward Accounting Support Team (FAST) can be integrated into a MJLC.  Their main responsibility is to execute contractual and fiscal actions generated by other MJLC cells in accordance with priorities established by the MJLC Director.  The MJLC routinely co-ordinates logistic activities and reporting of surpluses and/or shortfalls among the component commands and other organisations.  This may place the MJLC RACO in the best position to execute centralised and/or theatre-wide contracts and agreements for common logistic shortfalls that require a contracting solution.  Such contracts could allow the theatre to achieve economies of scale and thus reduce TCNs and NATO overall contracting costs.  These contracts must be customer funded unless otherwise directed by the NATO Finance Committees or Theatre FC.  The MJLC RACO is also in the best position to enhance business information sharing between NATO HQs, TCNs, and GO/NGOs.  The MJLC RACO cell will be mission-tailored in size and composition, and could include representatives from TCNs.  The MJLC RACO is subordinate to the MJLC Director, while subject to functional and technical (contracting and fiscal) guidance/direction from the THOC and Theatre FC.  The FAST Team acts under the exclusive guidance of the Theatre FC, and remains part of the overall Theatre-wide J8 structure.

14.	Rear Area Support/Reach Back.   A rear area/reach back NATO HQ may be appointed to provide support to other HQs in Theatre.  The NATO HQ will be responsible for:

a.	Special Procurement.   Procurement of complex or sensitive goods and services to support the operation in response to requests from the THOC.

b.	Movement of Material/Personnel.   Establishing a contractual framework for strategic airlift and moving material to the Theatre preferably on the basis of regularly scheduled transport, i.e., weekly commercially/military channel flights.

c.	Material Tracking.   Establishing a contractual framework for the progress of material under procurement or “en route” to the Theatre and providing status information to the TACO.

d.	Supplement Expertise for Specific Contracts.   Supplement current expertise for specific contracts such as Foreign Military Sales (FMS), Acquisition Cross Service Agreement (ACSA), commercially sourced complex requirements, etc.

15.	NATO Agency Support.  The NATO Agencies (NAMSA, NC3A, etc.) may be engaged to support NATO and national operations in the Theatre. NATO Agencies hold unique expertise that may be drawn upon on a reimbursable basis (i.e., via customer funding regime).  In such cases, funding must be secured under existing Strategic Command contractual frameworks or new arrangements must be set in place, by CJ8 or JFC-J8-J1.  The cost of providing such support must be included in the OPLAN budget submitted to the NATO Finance Committees (e.g., MBC or IC).  Such support may be provided in the form of expert augmentation of deployed acquisition Staff, through reach back to the parent agency, or through combination thereof.  It is recommended that terms and conditions governing how these organisations can be utilised should be clearly determined before inclusion in operational plans.

16.	Other Sources of Information and Existing Logistic Structures.   Multinational Integrated Logistic Units (MILUs), Role Specialist Nations (RSNs), Lead Nation (LN) and Third Party Logistic Service Support (TPLSS) frequently exist in the AOR.  These may be single nation or multinational depending upon the Theatre and the product service range.  Every opportunity should be taken to gain information from those already established, in order that lessons may be learned and more importantly, that established National procurement systems are not unnecessarily disrupted by the actions of the incoming NATO infrastructure.  NATO may adopt those contractual instruments that have been established where all parties in the Theatre can share benefits and reduce risks and costs.

17.	Co-ordination with other “J” Staffs.  NATO procedures call for a close and complimentary working relationship between P&C Branch Staff and all HQs’ functional areas.  It is incumbent upon P&C Branch Staff to establish communication and promote contracting awareness with all parties in order to share knowledge, particularly with regard to acquisition timeline, sourcing conditions of local and international suppliers, acceptance and testing of received goods, etc.

18.	Standards of Conduct.  Operational deployments tend to result in an extremely high volume of urgent and short notice requirements.  There is a temptation to cut corners and change systems to accommodate special circumstances without the proper processes being applied.  The local custom, ethics and ways of doing business in the theatre of operations may run contrary to our rules and values, and thus subject HQs’ personnel to bribery or other criminal means in order to influence the award and management of NATO contracts.  Accordingly, standards of personal and professional conduct must be high and must be rigorously maintained.  Even the appearance of a conflict of interest must be avoided and duties must be appropriately segregated.  If circumstances leave theatre P&C or HQs’ Staff in any doubt then they should request advice and escalate the issue to the Theatre FC and/or Legal Advisor.

19.	Authority and Accountability.  For any operation, the Strategic Command FC will determine the authority and delegation levels down to lower echelon/HQs through statutory letters.  These letters will clearly define the financial, fiscal and contracting responsibility for every individual involved in the CJ8 functions throughout the operational theatre and its likely duration.

20.	Risk Management.  Operational plans often rely on certain logistic requirements being provided by or from commercial sources.  Therefore, the risks associated with contracting for such supplies and services should be addressed in the  planning and execution phases of deployment and mitigated through the provision of a second source, perhaps in the operational rear area.  During the execution phase, secondary and possibly tertiary sources of critical supplies such as food, water, and POL should be identified and placed on alternate/back-up options in order to further mitigate the risk posed by relying too heavily on one or even two sources.  It is the THOC responsibility to develop creative contracting instruments that will ensure continuity and timely delivery of goods and services.

21.	Pre-Award Assessment.  In operational environments there is a risk that a contractor will fail to perform and this concern can be minimised by subjecting local or international contractors or representatives to a pre-award assessment (technically, financially, and ethical).  While operational circumstances may not allow a full assessment, the Contracting Officer should consider major risks and plan for alternate/back-up options before entering into a contractual agreement.
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