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EXECUTIVE SUMMARY

Why We Submitted This Report

Section 813 of the John Warner National Defense Authorization Act for Fiscal Year 2007 di-
rected the Department of Defense (DoD) to convene a panel of senior leaders representing a
cross section of the Department to eliminate areas of vulnerability of the defense contracting sys-
tem that allow fraud, waste, and abuse to occur. It directed the panel to prepare an annual report
containing a summary of the panel’s findings and recommendations for the year. This report
covers the 28 actions identified for 2009, as well as one required by Section 207 of the Weapons
Systems Acquisition Reform Act of 2009.

Panel on Contracting Integrity Accomplishments in 2009:

e Issued a memorandum requiring senior contracting officials to designate an ombudsman for
procurement integrity in their organizations

e Issued a memorandum to DoD senior leadership communicating expectations regarding eth-
ics and integrity for the acquisition community

e Wrote three case studies and two articles highlighting ethics and integrity in contracting

e Developed initiatives addressing contracting workforce competency gaps such as recruiting,

hiring, and retention and provided input into the President’s Budget and the DoD Civilian

Human Capital Plan

Developed recommendations on approval levels for Time and Material contracts

Developed training on enhancing competition for contracts

Established standards for Contracting Officer’s Representative (COR) training

Drafted a DoD instruction with a COR certification process

Identified source selection deficiencies and best practices

Gathered examples of Performance Based Acquisition contract vehicles, templates, and best

practices and provided them to the Defense Acquisition University

e Revised the Joint Contingency Contracting (JCCI) Handbook and led an interagency Contin-
gency Contracting Conference

e Developed a webcast, led a procurement fraud conference, and wrote an article, “The Black
and White of Fraud, Waste, and Abuse,” to increase the awareness of procurement fraud

e Drafted a memorandum requiring defense contractor employees to include personal conflict
of interest clause safeguards in their contracts

¢ Developed recommendations for the SECDEF regarding guidance and requirements for or-
ganizational conflicts of interest by defense contractors

What We Recommend: Actions in 2010
In 2010, the Panel plans to implement the 25 actions listed in Exhibit 6 of this report.'
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SECTIONA. INTRODUCTION

Purpose

Section 813 of the John Warner National Defense Authorization Act (NDAA) for Fiscal
Year 2007, Public Law 109-364, directed the Department of Defense (DoD) to establish a
Panel on Contracting Integrity consisting of senior leaders representing a cross-section of
the Department. The Panel’s purpose is twofold: review progress made by DoD to elim-
inate areas of vulnerability of the defense contracting system that allow fraud, waste, and
abuse to occur, and recommend changes in law, regulations, and policy to eliminate the
areas of vulnerability. Exhibit 1 provides the full text of Section 813.

In a February 16, 2007, memorandum, the Under Secretary of Defense (Acquisition,
Technology and Logistics), USD(AT&L), complied with Section 813 by formally estab-
lishing the Panel on Contracting Integrity. USD(AT&L) designated the role of the Panel
as a formal body to take a holistic view of all ongoing efforts and initiatives to improve
performance in identified areas of weakness. To ensure actionable participation across
DoD, the Panel was created with representatives from 19 military departments, agencies,
and other DoD organizations. The Panel submitted its first two required reports to Con-
gress in December 2007 and January 2009. By statute, the Panel’s charter was initially
set to expire December 31, 2009.

On May 22, 2009, President Obama signed the Weapon Systems Acquisition Reform Act
of 2009 (WSARA) (Public Law 111-23) into law. Section 207 of the law includes two
provisions directly affecting the Panel on Contracting Integrity:

& The law imposed a requirement for the Panel to present recommendations to the
Secretary of Defense on eliminating or mitigating organizational conflicts of inter-
est in major defense acquisition systems no later than 90 days after enactment
(August 20, 2009).

+ The law formalized DoD’s intent to extend the Panel on Contracting Integrity. By
statute, the Panel will exist until directed otherwise by the Secretary of Defense
(SECDEF), and at a minimum through December 31, 2011.

This is the Panel’s third annual report to Congress. It contains a summary of the panel’s
findings and recommendations for 2009. It also identifies the actions selected for imple-
mentation in 2010.
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Exhibit 1. John Warner National Defense Authorization Act for Fiscal Year 2007,
Public Law 109-364, Section 813

ESTABLISHMENT OF PANEL ON CONTRACTING INTEGRITY
(a) Establishment-

(1) IN GENERAL- The Secretary of Defense shall establish a panel to be known as the Panel on Con-
tracting Integrity.

(2) COMPOSITION- The panel shall be composed of the following:

(A) A representative of the Under Secretary of Defense for Acquisition, Technology, and Logistics,
who shall be the chairman of the panel.

(B) A representative of the service acquisition executive of each military department.
(C) A representative of the Inspector General of the Department of Defense.
(D) A representative of the Inspector General of each military department.

(E) A representative of each Defense Agency involved with contracting, as determined appropriate by
the Secretary of Defense.

(F) Such other representatives as may be determined appropriate by the Secretary of Defense.
(b) Duties- In addition to other matters assigned to it by the Secretary of Defense, the panel shall-

(1) conduct reviews of progress made by the Department of Defense to eliminate areas of vulnerability
of the defense contracting system that allow fraud, waste, and abuse to occur;

(2) review the report by the Comptroller General required by section 841 of the National Defense Au-
thorization Act for Fiscal Year 2006 (Public Law 109-163; 119 Stat. 3389), relating to areas of vulne-
rability of Department of Defense contracts to fraud, waste, and abuse; and

(3) recommended changes in law, regulations, and policy that it determines necessary to eliminate such
areas of vulnerability.

(c) Meetings- The panel shall meet as determined necessary by the Secretary of Defense buy not less
often than once every six months.

(d) Report-

(1) REQUIREMENT- The panel shall prepare and submit to the Secretary of Defense and the congres-
sional defense committees an annual report on its activities. The report shall be submitted not later than
December 31 of each year and contain a summary of the panel’s findings and recommendations for the
year covered by the report.

(2) FIRST REPORT- The first report under this subsection shall be submitted not later than December
31, 2007, and shall contain an examination of the current structure in the Department of Defense for
contracting integrity and recommendations fro any changes needed to the system of administrative sa-
feguards and disciplinary actions to ensure accountability at the appropriate level for any violations of
appropriate standards of behavior in contracting.

(3) INTERIM REPORTS- The panel may submit such interim reports to the congressional defense
committees as the Secretary of Defense considers appropriate.

(e) Termination- The panel shall terminate on December 31, 20009.
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Background

In recent years, DoD has increasingly relied on goods and services provided under con-
tract by the private sector. Since FY00, DoD’s contracting for goods and services has
nearly tripled. In FY08 alone, DoD obligated over $393 billion on contracts for goods
and services. The sheer magnitude of the cost creates increasing opportunities for fraud,
waste and abuse in contracting.

Early efforts to identify and address areas of vulnerability in DoD contracting were un-
dertaken by the DoD Inspector General (DoDIG) and the Procurement Fraud Working
Group (PFWG). In addition, the Defense Science Board (DSB) addressed this issue and
published Report of the Defense Science Board Task Force on Management Oversight in
Acquisition Organizations in March 2005. Subsequently, in the NDAA for FY06, Con-
gress required the Government Accountability Office (GAO) to review the areas of vul-
nerability in the defense contracting system. GAO also reviewed initiatives undertaken
by DoD to address its vulnerabilities, including actions in response to the DSB report.

GAQ’s July 2006 report, Contract Management: DoD Vulnerabilities to Contracting
Fraud, Waste and Abuse (GAO-06-838R), identified five areas of vulnerability: sus-
tained senior leadership, capable acquisition workforce, adequate pricing, appropriate
contracting approaches and techniques, and sufficient contract surveillance. These vulne-
rabilities result in costly, less-than-optimal contracting scenarios involving excessive use
of time and materials contracts, non-competitive awards, inadequate surveillance of sub-
contract pricing, and insufficient numbers of contracting professionals. DoD must be di-
ligent in improving its contracting discipline to combat these situations and ensure it buys
the right things, the right way, at the right time. The Panel on Contracting Integrity faci-
litates this by evolving a series of reforms that allow DoD to minimize fraudulent activi-
ty, provide for a better-equipped contracting workforce, and increase its return on in-
vestments.

Panel Structure

USD(AT&L) designated the Deputy Under Secretary of Defense (Acquisition and Tech-
nology), DUSD(A&T), as the Panel’s Chairman, and the Director, Defense Procurement
and Acquisition Policy (DPAP) as the Panel’s Executive Director. The Chairman and
Executive Director are supported by an Executive Secretary and support staff.

The Chairman and Executive Director implemented the Section 813 requirement for the
broadest DoD-wide participation by identifying Panel members from organizations
representing all key facets of the defense contracting system. Exhibit 2 identifies the
Panel member positions and the DoD organizations they represent.
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Exhibit 2. The Panel on Contracting Integrity Membership

Position Organization
Panel Chairman: Office of the Under Secretary of Defense
Deputy Under Secretary of Defense (Acquisition, Technology and Logistics)
(Acquisition and Technology) (OUSD(AT&L))
Executive Director: OUSD(AT&L)

Director, Defense Procurement

Deputy Assistant Secretary of the Army Department of the Army
(Procurement)
Director, Program Analysis & Business Department of the Navy

Transformation, Deputy Assistant Secretary
of the Navy (Acquisition and Logistics Man-
agement)

Chief of Staff, Deputy Assistant Secretary Department of the Navy
of the Navy (Acquisition and Logistics
Management)

Deputy Assistant Secretary of the Air Force | Department of the Air Force
(Contracting)

Director Defense Contract Audit Agency (DCAA)

Director, Human Capital Initiatives/President, | OUSD(AT&L)
Defense Acquisition University (DAU)

Component Acquisition Executive Defense Logistics Agency (DLA)

Deputy General Counsel DoD Office of the General Counsel
(Acquisition and Logistics)

Deputy Director, DPAP/Program Acquisition |OUSD(AT&L)
and Contingency Contracting (PACC)

Acquisition Executive U.S. Special Operations Command
(USSOCOM)
Deputy General Counsel Department of the Air Force




2009 Report to Congress

Exhibit 2. The Panel on Contracting Integrity Membership

Position

Organization

Director of Contracting

Missile Defense Agency (MDA)

Assistant General Counsel
(Acquisition Integrity)

Department of the Navy
Office of the General Counsel

Director

Defense Contract Management Agency
(DCMA)

General Counsel

DCMA

Assistant Inspector General (Acquisition and
Contract Management)

DoD Office of the Inspector General and rep-
resentatives from

Department of the Army Inspector General
Department of the Navy Inspector General
Department of Air Force Inspector General

Chief of Staff

Defense Advanced Research Projects Agen-
cy (DARPA)

Deputy Director, Acquisitions and Contracts

National Geospatial-Intelligence Agency
(NGA)

dodeo

DEPARTHENT OF DEFENSE EDUCATION ACTVITY

Chief of Procurement

Department of Defense Education Activity
(DoDEA)

Deputy Director, Acquisition

U.S. Transportation Command
(USTRANSCOM)

Deputy Senior Acquisition Executive

National Security Agency (NSA)

Director for Procurement

Defense Information Systems Agency (DISA)

Chief, Health Planning Operations

Assistant Secretary of Defense
(Health Affairs)/ TRICARE Management
Agency (TMA)
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Considering the issues identified in Section 813, the research and recommendations of
GAO (GAO-06-838R), and the work of the DSB Task Force, DoDIG, and Procurement
Fraud Working Group (PFWG), the Panel identified seven core focus areas and three
emerging contract integrity issues.® 10 subcommittees addressed the focus areas and
emerging contract integrity issues.

+ Core focus areas:
Current Structure of Contracting Integrity
Sustained Senior Leadership
Capable Contracting Workforce
Adequate Pricing
Appropriate Contracting Approaches and Techniques
Sufficient Contract Surveillance
Contracting Integrity in a Combat/Contingency Environment
+ Emerging contract integrity issues:
Procurement Fraud Indicators
Contractor Employee Conflicts of Interest
Recommendations for Change.

The Panel’s Executive Director selected 2009 subcommittee chairs based on their exper-
tise with a particular focus area or issue. The chairs of the subcommittees are leaders in
the organizations that represent the many facets of the defense contracting system, as are
many of the subcommittee members. Exhibit 3 lists the subcommittees and identifies
their chairs.

VI

! Current and emerging contracting issues were identified in Report of the Commission on Army Ac-
quisition and Program Management in Expeditionary Operations, October 2007, and in Defense Con-
tracting: Additional Personal Conflict of Interest Safeguards Needed for Certain DoD Contractor Em-
ployees, GAO-08-169, and March 2008.
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Exhibit 3. 2009 Subcommittee Structure of Panel on Contracting Integrity

Subcommittee Chair

Current Structure of Contracting Integrity Component Acquisition Executive,
Defense Logistics Agency

Sustained Senior Leadership Deputy Assistant Secretary of the Army
(Procurement)
Capable Contracting Workforce Director, Human Capital Initiatives,

OUSD(AT&L)/President, DAU

Adequate Pricing Director, Defense Contract Audit Agency
Appropriate Contracting Approaches Deputy Assistant Secretary of the Air
and Techniques Force (Contracting)

Sufficient Contract Surveillance Director, Program Analysis & Business

Transformation, Deputy Assistant Secre-
tary of the Navy (Acquisition and Logistics
Management)

Contracting Integrity in a Combat/ Co-chairs: Panel Executive Director and
Contingent Environment Deputy Director, DPAP/ Program Acquisi-
tion and Contingency Contracting

Procurement Fraud Indicators Assistant Inspector General, Acquisition
and Contract Management, DoD Inspector
General

Contractor Employee Conflicts of Interest Co-chairs: Director, Defense Contract
Management Agency and General Coun-
sel, Defense Contract Management Agen-

cy

Recommendations for Change Deputy General Counsel (Acquisition and
Logistics), DoD Office of the General
Counsel

The subcommittees reach out across the military departments and defense agencies to ad-
ditional DoD organizations for additional expertise.
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Overview of 2009 Methodology and Successes

The Panel serves as a forum for leaders in the defense contracting system to align efforts
and share successes, experiences, and lessons learned; manage implementation of the
identified actions; address emerging issues; and maintain DoD leadership commitment
and involvement. The leaders and subcommittees report upon the progress of their re-
spective actions through a series of quarterly meetings each year. Exhibit 4 lists the 2009
meetings and the purpose of each.

Exhibit 4. Schedule of Panel Meetings in 2009

Date Purpose
February 26, 2009 e Review the implementation progress on the actions
June 18, 2009 e Conduct quarterly rolling assessment and taskings

September 24, 2009 | « Conduct quarterly rolling assessment and taskings
e Subcommittee chairs brief proposed 2010 actions

November 20, 2009 * Review draft annual report
e Review plan to continue progress in 2010

To complete each action and report on the Panel’s 2009 progress by December 31, 2009,
the Panel initiated work in September 2008. Panel work groups spent considerable time
and exercised great care in developing and refining the 2009 actions to ensure clarity and
support implementation. The process focused on developing and coordinating a succinct,
clearly worded action, defining an associated product, assigning “ownership” for each
action, and naming the responsible staff advisors. The implementation plans were ap-
proved and the actions were formally adopted by the Panel in November 2008.

The focus of the subcommittees during 2009 was to develop and implement the policy
directives, memoranda, legislative proposals, and training materials that constitute the set
of 2009 actions. The subcommittees have supporting working groups of individuals with
expertise in specific subject areas. The working groups meet regularly to exchange re-
search, share best practices, and discuss options and potential solutions.

The Panel uses the subcommittees and their working groups, weekly working group con-
ference calls, and quarterly Panel meetings to support discussion, coordination, and ap-
proval of all products that combine to effect the Panel’s actions.

The Panel employs a rolling assessment and tasking process, quarterly or upon comple-
tion of an action, to manage the efficient implementation of all subcommittee recommen-
dations and identify new recommendations. The procedure is as follows:
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& Subcommittees submit initial actions involving the recommended issuance of the
Office of the Secretary of Defense (OSD) policy guidance to the Executive Secre-
tary and support staff. The Executive Secretary reviews the documents and coor-
dinates with DoD General Counsel and other OSD offices, if applicable. After ini-
tial internal coordination, the Executive Secretary's staff posts the documents to
the password-protected Panel website and requests review and coordination.

o The Executive Secretary provides organizations the opportunity to review and
comment on the work products of the other subcommittees. If an organization has
substantive comments, the Executive Secretary refers them to the initiating sub-
committee and work group to adjudicate and revise. The Executive Secretary al-
lows ten days for the coordination process.

« After receipt of all coordination responses, the Executive Secretary completes the
OSD coordination process by presenting the final package to, or through, the Pan-
el’s Executive Director, as applicable.

& Subcommittees actively conduct informal preliminary exchanges to achieve con-
sensus prior to submission of a document for formal coordination.

Actions Identified for Implementation in 2009

In its 2008 report to Congress, the Panel identified 28 actions for implementation in 2009
and managed their implementation in meetings throughout the year. Early in 2009, Sub-
committee 8 of the Panel (Procurement Fraud Indicators subcommittee) reached consen-
sus across DoD that an advanced fraud detection course per action 8c, “Communicate
with contracting officers, auditors, and [Defense Contract Management Agency] DCMA
representatives regarding an advanced course on procurement fraud indicators and de-
termine feasibility of development during 2009,” was not necessary. As an alternative,
the subcommittee resolved to plan and host a Fraud Indicators Conference. From June 1
through June 3, 2009, over 350 contracting professionals attended subcommittee’s DoD-
wide “Fraud Prevention and Detection 2009 Conference — Improving Accountability for
Government Professionals” conference at Fort Belvoir, Virginia.

An additional action was added in June: “revise [the Defense Federal Acquisition Regu-
lation Supplement] (DFARS) in accordance with Section 207 of the Weapon Systems
Acquisition Reform Act of 2009.”

Exhibit 5 lists the 29 actions for implementation in 2009, including the discontinued and
replacement actions from above.
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Exhibit 5. Actions for Implementation in 2009

1. Current Structure of Contracting Integrity

A. Publish a DPAP memo directing CAES/SPEs to designate and publicize an ombudsman for procurement integrity in their organizations.

B. Incorporate in Section 5.3.12 of DoDI 5000.66, “CAESs/SPEs of organizations with contracting officers will self-certify compliance with this
requirement every 2 years.”

2. Sustained Senior Leadership
A. Help new leaders communicate expectations for contracting integrity to leaders and employees.
B. Use case studies in contracting integrity to promote discussion and communicate standards in areas of ambiguity.
3. Capable Contracting Workforce

A. Have senior contracting leaders in the components participate in component processes/efforts to submit workforce changes in the President’s
Budget Exhibit PBR-23 for both the Program and Budget Review Submission and the President's Budget processes. Consider Contracting
Competency Assessment results and other data, as appropriate.

B. Have DPAP and senior contracting leaders in the components update the contracting human capital-planning section of the AT&L Human
Capital Strategic Plan.

C. Have DPAP and senior contracting leaders in the components develop/implement gap closure strategies/initiatives to address competency gaps
such as recruiting, hiring, and retention initiatives and document them in the Contracting Human Capital Strategic Plan. Submit strate-
gies/initiatives for consideration by the Defense Acquisition Workforce Development Fund Steering Board established under Section 852 of
NDAA 2008.

4. Adequate Pricing

A. Establish a working group to assess the need for establishing thresholds for higher-level approval of commercial item determinations based on
"of a type" and develop recommendations. This is an interim measure pending a legislative change proposal.

B. Establish a working group to assess the current regulations/PGI guidance (DoDIG Report D-2008-097, May 23, 2008) covering prime contract
surveillance and pricing of its subcontracts and develop recommendations.

C. Establish a working group to review approval levels for contracting officer's determination that a time-and-materials contract is the best type
for a procurement and develop recommendations.

5. Appropriate Contracting Approaches and Techniques

A. Establish a component cross-functional working group to identify and report on source selection deficiencies, best practices and lessons
learned, and recommendations to increase accountability and oversight and to decrease complexity.

B. Assess effectiveness of Departmental guidance and training for executing Performance Based Acquisition and perform gap analysis in con-
junction with DAU.

C. Provide updated guidance and training on competition initiatives and continue emphasis on enhancing competition for contracts and orders
placed under multiple-award contracts.

6. Sufficient Contract Surveillance

A. Have DAU, with support from the Defense components, evaluate current COR training (government and commercial).

B. Develop a COR certification process.

C. Develop an implementation plan for a COR certification process.

7. Contracting Integrity in a Combat/Contingent Environment

A. Formally publish Expeditionary Contracting Policy in DFARS as a consolidated effort of the Emergency Procurement Committee.

B. Lead a multi-service and agency Emergency Procurement Conference in spring 2009 open to stakeholders in DoD and other government
agencies (DHS, FEMA, DOS, USAID, USACE, USNORTHCOM, etc).

C. Revise the Joint Contingency Contracting Handbook and Contingency Contracting training curriculum to build upon current efforts.

8. Procurement Fraud Indicators

A. Complete a POD webcast regarding procurement fraud indicators.

B. Draftan AT&L Journal article regarding procurement fraud indicators.

C. Communicate with contracting officers, auditors, and DCMA representatives regarding an advanced course on procurement fraud indicators
and determine feasibility of development during 2009. (Discontinued.) —Host a fraud indicators conference. (Alternative unplanned action.)

9. Contractor Employee Conflicts of Interest

A. Issue a USD(AT&L) policy memorandum stating that advice from contractors” employees should be free from personal conflicts of interest.

B. Draft a DFARS clause prohibiting contractor employee conflicts of interest.

C. Recommend DoD implementation of actions in response to GAO-08-485 and GAO-08-360.

D. Revise DFARS in accordance with Section 207 of Weapons Systems Acquisition Reform Act of 2009.

10. Recommendations for Change

A. Submit for DoD coordination a legislative proposal to permit federal agencies to retain fraud recovery funds.

B. Establish a Department of Defense-wide value-based ethics program.

C. Draft a legislative proposal to amend the Program Fraud Civil Remedies Act of 1986 or draft a stand-alone statute

10
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Panel Structure for 2010

The structure of the Panel will change for 2010 with the addition of two new subcommit-
tees. These new subcommittees, added in August 2009, are responsible for actions re-
garding ‘Evaluation of Contractor Business Systems’ and ‘Peer Reviews.” The letter es-
tablishing these subcommittees and their charters can be found in appendix 2.

The *Evaluation of Contractor Business Systems’ subcommittee is chaired by the DPAP
Director of Cost, Pricing, and Finance. The subcommittee’s duties include performing a
comprehensive review of current policy, processes, and practices within the DoD regard-
ing the audit and evaluation of all contractor business systems.

The second new subcommittee, ‘Peer Reviews,’ is chaired by the Deputy Assistant Secre-
tary of the Navy, Acquisition and Logistics Management. It is chartered to perform an
overall assessment of the peer review process. This will include an assessment of peer
review implementation plans developed by the military departments and DoD agencies,
and the extent to which those plans are being carried out effectively.

Actions Identified for Implementation in 2010

The Panel identified 25 actions for implementation in 2010. While many of them are a
natural follow-on from those completed in 2009, others address the requirements of
WSARA and NDAA 2010. Still others build upon well-received Panel efforts. For ex-
ample, in May 2009 the Contracting Integrity in a Combat/Contingent Environment sub-
committee led an emergency procurement conference open to stakeholders in DoD and
other federal agencies such as the Department of Homeland Security (DHS), Federal
Emergency Management Agency (FEMA), Department of State (DoS), and U.S. Agency
for International Development (USAID). The subcommittee plans to reprise the confe-
rence in 2010 with expanded scope and target audience.

Exhibit 6 details the new Panel structure, with the actions assigned to each subcommittee.
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Exhibit 6. 2010 Panel Structure and Actions

1. Current Structure of Contracting Integrity

A
B.

Develop recommendations for OMB regarding inherently governmental functions
Develop training to professionalize requirements development

2. Sustained Senior Leadership

A.

Consider additional initiatives that senior leadership can undertake to demonstrate the importance of integrity and ethics in the

workplace

3. Capable Contracting Workforce

A.
B. Develop and implement ‘back to basics’ on-the-job training for new, inexperienced contracting workforce

Analyze feasibility of standardized DoD warranting program that includes panel interviews, scenario questions, etc

4. Adequate Pricing

w

. Assess prime contract surveillance and pricing of its subcontracts

Assess current DoD policy regarding the definition of adequate price competition
Explore expansion of cost estimating and contract cost/pricing training and guidance

5. Appropriate Contracting Approaches and Techniques

. Study UCAs throughout DoD for possible abuse — implement DoD policy and instill greater oversight

B. Review use of level of effort contracts, including firm fixed price and cost plus
C. Consider developing doctrine for selection of contract type in R&D environment, aimed at better mgt of risk and cost growth
6. Sufficient Contract Surveillance
A. Develop a DoDI for the COR standard/certification
B. Develop a COR handbook
7. Contracting Integrity in a Combat/Contingent Environment
A. Provide Contingency Contracting Officers with standardized systems, tools, and resources for success
B. Provide Contingency Contracting Officers with effective contingency contracting policy to support their mission
C. Lead a Worldwide Contingency Contracting Conference in May 2010 in Orlando, Florida
8. Procurement Fraud Indicators
A. Review the DoD’s “analysis of the Interim Report of the Commission on Wartime Contracting in Iraq and Afghanistan,” dated
November 4, 2009, to determine if additional actions need to be taken to address fraud, waste, and abuse
9. Contractor Employee Conflicts of Interest
A. Review use of senior mentors/advisors/highly qualified experts and potential conflicts of interest and prepare report to
Congress IAW Section 833 of FY2010 NDAA
B. Develop guidance for use of personal services contracts in the PGI
10. Recommendations for Change
A. Establish a DoD-wide value-based ethics program
B. Draft a legislative proposal to amend the Program Fraud Civil Remedies Act of 1986
11. Evaluation of Contractor Business Systems
A. Review current DoD policy covering contractor business systems (such as purchasing, estimating, etc) to include reviews,
approvals, and surveillance
B. Publish a DPAP memorandum on a policy to resolve differences between contract audit recommendations and contracting
officer determinations.
C. Evaluate requirements placed on DCAA for reports and reviews to determine if all are necessary or can be performed by
others
12. Peer Reviews
A. Assess peer review process, including implementation plans
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+ SECTION B. ACTIONS FOR IMPLEMENTATION
IN 2009

Current Structure of Contracting Integrity
Chair: Component Acquisition Executive, Defense Logistics Agency

Action la: Publish a DPAP memo directing CAES/SPEs to designate and
publicize an ombudsman for procurement integrity in their organizations.

Discussion

Currently, FAR 16.505(b)(6) requires the head of an agency to designate a task order and
delivery order ombudsman. The duty of this ombudsman is to review complaints from
contractors and ensure they are afforded a fair opportunity to be considered, consistent
with the procedures in the contract.

Since current ombudsman designation policy is for the purpose of: (1) the contractor,
and (2) past and recent malfeasance of contracting and supervisory personnel, the sub-
committee working group agreed that it is in the best interest of all DoD agencies to de-
signate an ombudsman specifically for acquisition personnel. This will provide the ac-
quisition workforce an anonymous avenue to discuss any ethical issues or procurement
weaknesses regarding any acquisition. The Ombudsman for Procurement Integrity’s
primary function is to support acquisition personnel by acting as an independent sounding
board to hear concerns about specific procurement integrity issues and to assist in the
resolution of the concerns.

It should be noted that the Ombudsman shall not interfere with or usurp the authority of
procurement and related officials (e.g., contracting officer/source selection authority,
program manager, or Suspension and Debarment Official); render a decision that purports
to bind the Organization, Agency, or agency personnel; take any action or make a rec-
ommendation inconsistent with a law, policy, or applicable administrative decision; di-
rectly compel or at-tempt to compel an entity or any person to implement the Ombuds-
man’s recommendations; or participate in proposal evaluation, source selection, or adju-
dication of protests or formal contract disputes.

The Director, Defense Procurement and Acquisition Policy issued a memo, Ombudsman
for Procurement Integrity, dated October 1, 2009, requiring all DoD organizations to de-
signate and publicize an Ombudsman to their respective workforces by January 1, 2010.

Status
This action is complete.
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Current Structure of Contracting Integrity
Chair: Component Acquisition Executive, Defense Logistics Agency

Action 1b: Incorporate in Section 5.3.12 of DoDI 5000.66, “CAEs/SPEs of or-
ganizations with contracting officers will self-certify compliance with this re-
guirement every 2 years.”

Discussion

The Panel recommended reinforcing the evaluation requirements for contracting officers
by clarifying requisite procedures. DoD Instruction (DoDI) 5000.66, “Operation of the
Defense Acquisition, Technology, and Logistics Workforce Education, Training, and Ca-
reer Development Program,” articulates the policy governing review and evaluation of
contracting officers. DoDI 5000.66 requires all DoD organizations to biennially self-
certify through the Component Acquisition Executives/Senior Procurement Executives
(CAEs/SPEs) that they are in compliance with this instruction to the Director, DPAP. In
2008, the subcommittee drafted a memorandum, ‘Reinforcing the Evaluation Require-
ments of Contracting Officers under DoDI 5000.66,’ to strengthen and clarify the instruc-
tion. The Deputy Secretary of Defense (DEPSECDEF) signed and issued the memoran-
dum on August 27, 2008.

The subcommittee working group members determined that DoDI 5000.66 requires revi-
sion to incorporate the CAE/SPE self-certification requirement and resolved to provide it
to Defense Acquisition University (DAU). The proposed language for the revision was
submitted to DAU on November 6, 2008, and was subsequently accepted.

Status

This action is on-going. Upon review of the proposed language, DAU determined that
DoDI 5000.66 and DoD Directive (DODD) 5000.52, “Defense Acquisition, Technology,
and Logistics Workforce Education, Training, and Career Development Program,” over-
lap and should therefore be combined into a new Instruction (DoDI 5000.55). Individual
review for DoDI 5000.66 and 5000.52 was completed June 2009, and the process to
combine the two into DoDI 5000.55 began July 2009. DAU’s completed document is
anticipated by February 2010.
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Sustained Senior Leadership
Chair: Deputy Assistant Secretary of the Army (Procurement)

Action 2a: Help new leaders communicate expectations for contracting inte-
grity to leaders and employees

Discussion

The Panel noted a need to reinforce the importance of ethics and integrity in the acquisi-
tion community with the anticipated addition of thousands of acquisition professionals
over the next few years.

The subcommittee on Sustained Senior Leadership drafted a memorandum for the
DEPSECDEF to senior leadership communicating expectations regarding ethics and in-
tegrity for the acquisition community. The memorandum encourages senior leaders to set
the ethical tone in their organizations by embedding core ethical values like honesty,
transparency, fairness, and respect into the day-to-day business practices and processes
within the acquisition community.

The DEPSECDEF signed the memorandum on October 9, 20009.

Status
The action is complete.
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Sustained Senior Leadership
Chair: Deputy Assistant Secretary of the Army (Procurement)

Action 2b: Use case studies in contracting integrity to promote discussion and
communicate standards in areas of ambiguity.

Discussion

The Panel noted the need to reinforce ethical standards within the Acquisition Communi-
ty by promoting discussion and communicating standards. The subcommittee to the Pan-
el worked with Army and Air Force Investigative Agencies to identify cases that could be
used to illustrate ethical and unethical behavior within the acquisition community.
Though numerous cases involving contracting improprieties exist, many of the best ex-
amples proved to be ongoing and therefore excluded from consideration. The subcom-
mittee used hypothetical and actual cases to illustrate the types of incidents occurring in
today’s acquisition environment.

The working group developed three case studies loosely based on closed Fraud Investiga-
tion Cases and hypothetical situations. These case studies allow the reader to review sce-
narios and determine what they would do if faced with the same or similar situation. The
DAU will use these cases in their acquisition training to promote discussion on ethics and
integrity.

Working group members also wrote two articles, both based on fact, to provide insight
into fraud within the acquisition community. These articles outline fraudulent activity
between government employees and contractors and provide results of the investigations.
The articles will be published in Defense AT&L magazine.

Status
The action is complete.
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Capable Contracting Workforce
Chair: Director, Human Capital Initiatives, OUSD(AT&L)HCI

Action 3a: Have DPAP and SPEs ensure Component Senior Contracting
Leaders participate in President’s budget process, including Exhibit PB-23.
Consider Contracting Competency Assessment results and other data, as ap-
propriate to shape inputs.

Discussion

The Panel identified the need to address competency gaps in the contracting workforce
through recruiting, hiring, and retention initiatives. Senior contracting leaders worked
with respective Components to submit manpower requirements for approval and inclu-
sion in the President’s Budget and via PB-23 submissions.

The DoD continues to work hard towards the development and sustainment of a highly
capable contracting workforce, motivated to deliver warfighting capabilities with the
highest standards of trust, integrity, and ethics. Workforce shaping and workforce capa-
bility are functions of size, competency, training, processes, tools, policy, and structure.
Two primary elements in workforce shaping for the contracting community are: (1) the
competency assessment to document and forecast skill gaps, and (2) the PB-23 process to
ensure that the Components have programmed adequate workforce needs to support DoD
contracting mission requirements.

The contracting workforce competency assessment is a major effort to identify current
and future gaps in skills and experience to provide a roadmap to shape the workforce. It
provides the means to document and forecast workforce needs and to compete successful-
ly with other communities when programming for funding.

The PB-23 process helps DoD attain equilibrium between contracting workforce re-
quirements and the resources programmed to adequately fund personnel. To this end, the
Senior Procurement Executives (SPEs) and senior contracting leaders use this process to
work with Components to determine workload and capability requirements.

Status
This action is complete.
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Capable Contracting Workforce
Chair: Director, Human Capital Initiatives, OUSD(AT&L)HCI

Action 3b: DPAP and senior contracting leaders in the components update
the contracting section of the AT&L Human Capital Strategic Plan (HCSP)
and develop gap-closure strategies for recruiting, hiring, development and re-
tention initiatives.

Discussion

The intent of this action was to ensure that DPAP and senior contracting leaders in the
components update the contracting human capital-planning Annex to the Defense Acqui-
sition Workforce Section to the DoD Civilian Human Capital Plan and ensure that fund-
ing is requested under the section 852 Defense Acquisition Workforce Fund (DAWF).

The September 2007 AT&L Human Capital Strategic Plan “Source Document” provided
the acquisition community with the initial framework and guiding principles to collabo-
rate and develop people to strengthen the community. It stressed that DoD must equip
everyone with the necessary skills they need to be successful and work together to ensure
successful outcomes. In 2009, the subcommittee provided input to support an update to
the contracting section of the HCSP.

This overarching theme continues as a major strategic thrust and facilitates a common
approach towards the execution of workforce initiatives that supports the DoD acquisi-
tion enterprise as a whole. This includes continued collaboration and engagement practic-
es with Components growth strategies.

Status
This action is complete.
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Capable Contracting Workforce
Chair: Director, Human Capital Initiatives, OUSD(AT&L)HCI

Action 3c: Have DPAP and senior contracting leaders develop short term gap
closure strategies for recruiting, hiring, development and retention initiatives

for consideration of Section 852, NDAA, “Defense Acquisition Workforce De-

velopment Fund.”

Discussion

The Panel determined that DPAP and senior contracting leaders in the components
should develop and implement gap closure strategies and initiatives to address workforce
gaps such as recruiting, hiring, development and retention initiatives and document them
in the Contracting Appendix to the Human Capital Strategic Plan. Additionally, they
should submit short term strategies and initiatives for consideration by the Defense Ac-
quisition Workforce Development Fund Steering Board established under Section 852 of
NDAA 2008.

The subcommittee noted that the contracting community needs additional resources to
recruit, hire, and retain a capable contracting workforce to maintain integrity in the De-
fense contracting system. Effective recruiting, hiring, and retention initiatives are essen-
tial to meeting the growing demands of the acquisition and contracting mission.

The contracting leadership continuously analyzes their workforce challenges via PB-23
projections and workforce demographics such as workforce gains and losses. DPAP, the
SPEs, and other Component senior leaders continue to evaluate emerging competency
results and workforce assessments in preparation for deliberation in senior executive fo-
rums and review.

DPAP, SPEs, and Contracting Senior Leaders incorporated competency assessment re-
sults into overall workforce strategies and recruiting, hiring, development, and retention.
Components submitted initiatives to Defense Acquisition Workforce Development Fund
Steering Board.

Status
This action is complete.
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Adequate Pricing
Chair: Director, Defense Contract Audit Agency

Action 4a: Establish a working group to assess the need for establishing thre-
sholds for higher-level approval of commercial item determinations based on

""of a type' and develop recommendations. This is an interim measure pend-
ing a legislative change proposal.

Discussion

As part of its FY08 actions, the subcommittee pursued a recommendation to submit a leg-
islative proposal to change the commercial item definition to eliminate the phrase “of a
type” and “offered for sale.” The subcommittee concluded that this language is a con-
tract pricing vulnerability where fair and reasonable prices may not be established due to
the lack of competition and the lack of a requirement for cost or pricing data. As a result
of a meeting with Deputy Under Secretary of Defense (Industrial Policy) (DUSD(IP)),
the subcommittee agreed to perform additional work to assess the current vulnerability
with the definition of a commercial item based on the language contained in the FY08
NDAA.

The subcommittee reviewed a sample of FY08 sole source commercial item procure-
ments awarded on the basis of “of a type” or “offered for sale” to assess the sufficiency
of supporting documentation regarding the determination of a commercial item and the
determination of a fair and reasonable price. It used the analysis to determine the need to
proceed with the legislative proposal or establish thresholds for higher-level approval of
commercial item determinations based on “of a type.”

The subcommittee established a working group with representatives from DPAP, DoDIG,
DCAA, and the Services to identify existing approval requirements and associated re-
quirements for determining fair and reasonable prices. It also reviewed a sample of
commercial contract awards awarded based on the “of a type” criterion. The working
group selected pricing actions from the Army, Navy, Air Force, Defense Logistics Agen-
cy (DLA), and Defense Information Systems Agency (DISA) and analyzed the selected
“of a type” commercial procurements to:

& Assess compliance with the DFARS documentation requirements on commercial
item determination; and

& Assess sufficiency of the supporting documentation for fair and reasonable pric-
ing.

The working group completed its analysis and determined that “of a type” and “offered
for sale” language in the commercial item definition continues to be a contracting vulne-
rability.
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In summary, the review results and recommendations are as follows:

o Commercial item determinations are not always sufficiently documented in accor-
dance with DFARS 212.102. The subcommittee recommends a standard format
be developed for documenting commerciality determinations that would include
the minimum documentation requirements.

& Market research efforts supporting commerciality determinations are not always
adequately documented. The subcommittee recommends that there be more em-
phasis on conducting market research from reliable sources in support of commer-
ciality determinations and to record the results in an acceptable format. The format
of the market research should be tied to the content requirements of the commer-
ciality determination to streamline the process.

+ Price reasonableness determinations are not always sufficiently supported for non-
competitive actions.

In addition to the recommendations cited above, the subcommittee continues to recom-
mend a legislative proposal be submitted for the FY 2012 Defense Authorization Bill to
eliminate “of a type” and “offered for sale” from the definition of commercial item to
eliminate this contracting vulnerability. In the interim, the subcommittee recommends
that the DFARS be revised to require a higher-level approval (above the contracting of-
ficer) for commercial contracting actions that are based on “of a type” commercial pro-
curements or “offered for sale” yet not currently sold to the general public.

Status
This action is complete.
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Adequate Pricing
Chair: Director, Defense Contract Audit Agency

Action 4b: Establish a working group to assess the current regulations/PGI
guidance (DoDIG Report D-2008-097, May 23, 2008) covering prime contract
surveillance and pricing of its subcontracts and develop recommendations.

Discussion

As a result of recent DoDIG reviews, a potential contracting pricing vulnerability was
identified relating to the methods and procedures used by contracting officers to ensure
the Government pays fair and reasonable contract prices relating to subcontract effort.
DoDIG reports disclosed cases where contracting officers and prime contractors failed to
perform the necessary cost or pricing analysis of subcontract efforts and
prime/subcontract cost monitoring to ensure the Government pays a fair and reasonable
price. The subcommittee assessed the risks and vulnerabilities documented in the DoDIG
reports.

The subcommittee established a working group with representatives from DPAP, DoDIG,
DCMA, DCAA, and the Services which reviewed and assessed existing regulations and
Procedures, Guidance and Information (PGI) covering prime contract surveillance and
pricing of subcontracts. The working group finalized its analysis of identified
gaps/risks/vulnerabilities related to current regulations and PGI guidance covering prime
contract surveillance and pricing of its subcontracts, and determined that adequate cover-
age exists within the Federal Acquisition Regulation (FAR), DFARS, and PGI.

Status

This action is on-going. In an effort to accomplish a more comprehensive assessment,
the working group drafted a memorandum to the Services and Defense Agencies solicit-
ing input on specific policies, procedures and best practices that ensure prime contractors
are properly monitoring their subcontractors. The input will support Phase Il of this ac-
tion for the 2010 actions to assess the execution of existing DoD policies and procedures.
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Adequate Pricing
Chair: Director, Defense Contract Audit Agency

Action 4c: Establish a working group to review approval levels for contract-
ing officer's determination that a time-and-materials contract is the best type
for a procurement and develop recommendations.

Discussion

Time-and-materials (T&M) contracts comprise the highest contract type risk to the Gov-
ernment. Because of the risks involved, the FAR directs that T&M contracts should be
used only when it is not possible at the time of award to accurately estimate the extent or
duration of the work or to anticipate costs with any reasonable degree of confidence.
FAR 16.601(d) and FAR 12.207(b)(2) states that this type of contract may only be used
after the contracting officer executes a written justification, known as a determination and
findings (D&F), that no other contract type is suitable.

The GAO recommended that DoD require more diligence in justifying the use of certain
types of T&M contracts and analyze the use of T&M on indefinite-quantity contracts to
ensure that it does not become the default contract type. The GAO also recommended
DoD require monitoring plans to reflect the risks inherent in this contract type. DoD
concurred with the GAO recommendations.

In response to the GAO recommendation, DPAP issued a memorandum, ‘Proper Use of
Time-and-Material Contract Types,” dated March 20, 2008, directing the Services and
Defense Agencies to establish procedures for analyzing whether T&M contracts and or-
ders under indefinite-delivery contracts are being used when other contract types are suit-
able. The memo directed the head of contracting activities to assess the use of T&M con-
tracts and provide their assessment to DPAP by June 4, 2008. The memo also required
the Services and Defense Agencies to reduce the use of T&M contracts, whenever possi-
ble.

The subcommittee established a working group with representatives from DPAP, DoDIG,
DCAA, and the Services and identified existing regulations and PGI requirements related
to awards of T&M contracts. The working group also reviewed the input received from
the Services and Defense Agencies in response to DPAP’s March 20, 2008, memoran-
dum. It assessed the specific procedures established by the Services and Defense Agen-
cies for ensuring the appropriate use of T&M contracts and also reviewed the actions tak-
en to reduce the use of T&M contracts.

The working group’s review disclosed T&M contracts required limited approval beyond
the contracting officer.  Under current regulations, (FAR 16.601(d) and FAR
12.207(b)(3)) approval of the contracting officer’s D&F is required by the head of the
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contracting activity only for contracts exceeding three years (base and option periods in-
cluded).

The working group sent a memorandum to the Panel recommending that the D&F sup-
porting the awards of both FAR Part 12 and 16 contracting actions including contracts,
delivery orders, task orders, and contract line items that are T&M or Labor Hour (LH)
type actions require approvals which coincide with the approval levels required for other
than full and open competition provided in FAR 6.304, Approval of the Justification.

The memo also recommended that DAU incorporate DCMA’s T&M training material
into DAU’s T&M course. The DCMA training focuses on surveillance of T&M/LH con-
tracts; T&M/LH Withholds and Payments, and the Closeout Process of T&M/LH Con-
tracts. In addition, the DAU course should include the DoD policy from DPAP memo-
randum, ‘Approving Payments under Cost-reimbursement, time and material (T&M) and
labor hours (LH) contracts,” dated April 14, 2008, that clearly outlines the authority for
approval of interim and final vouchers for T&M contracts. This memorandum reiterates
the responsibilities provided for in DFARS 242.803. Further, the requirement to develop
Quality Assurance Surveillance Plans for T&M contracts to facilitate assessment of con-
tractor performance, as stated in a subsequent DPAP memorandum dated July 14, 2009,
should be incorporated into the enhanced training.

Status
The memorandum to the Panel is in coordination.
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Adequate Pricing
Chair: Director, Defense Contract Audit Agency

Additional Adequate Pricing Actions

Discussion

To support the Adequate Pricing subcommittee's efforts to address vulnerabilities in con-
tract pricing, DPAP Cost, Pricing, and Finance (CPF) hosted a DoD Pricing Conference
attended by three hundred government personnel representing all the military services,
major Defense agencies, and several civilian agencies.

The conference agenda included speakers and panelists addressing DoD’s progress in re-
invigorating the pricing function, updates on recent legal and regulatory developments,
and discussion of selected pricing issues, techniques and methods. In addition to presen-
tations, conference attendee’s had numerous opportunities to ask questions and exchange
information with the gathered pricing community.

In addition, DPAP/CPF began publishing a periodic newsletter to communicate DoD's
progress in re-invigorating the pricing function, provide updates on recent legal and regu-
latory developments, and discuss selected pricing issues, techniques and methods.

The first two editions of the Cost, Pricing and Finance Newsletter were published in July
and October of 2009 respectively. The newsletters were sent to more than three hundred
government personnel in the pricing community. Topics covered included recent
changes in regulations, statutes, and case law and summaries of current congressional and
oversight activities related to pricing.
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Appropriate Contracting Approaches and Techniques
Chair: Deputy Assistant Secretary (Contracting),
Assistant Secretary (Acquisition), Secretary of the Air Force

Action 5a: Establish a component cross-functional working group to identify
and report on source selection deficiencies, best practices and lessons learned,
and recommendations to increase accountability and oversight and decrease
complexity.

Discussion

The subcommittee drafted a DPAP memorandum in November 2008 establishing a com-
ponent cross-functional working group and was subsequently notified that OSD had es-
tablished the Source Selection Joint Analysis Team (JAT). The JAT took the place of the
working group and representatives from the subcommittee are members of the JAT sub-
committees: ‘Understanding the Problem,” led by the Navy; ‘Best Practices,” led by the
Army; and ‘Guidance,” led by the Air Force. The mission of the Source Selection JAT
was to thoroughly examine the current source selection process, identify the key elements
of successful source selections, and produce guidance to improve the effectiveness, effi-
ciency, and certainty of the joint source selection process and selection decisions.

The subcommittee submitted its initial reports and recommendations to USD(AT&L) at
the end of April 2009. Highlights from these initial reports include the following:

Understanding the Problem:

+ A comprehensive analysis of GAO protest information and DoD statistics does not
indicate any alarming trends over the last 20 years (validated by GAO and Con-
gressional Research Service Reports issued)

¢ From FYO01 to FY08, DoD represented on average approximately 60% of GAO
cases closed.

0 The overall number of DoD protests filed with GAO has increased steadily
during this period, but there has not been a commensurate increase in the
number of sustained protests.

0 GAO sustain rates for protests filed against DoD are lower than rates for
protests against all federal agencies.

¢ From FYO1 to FYO08, the effectiveness rate for all protests filed with GAO has
steadily increased, from 33% in FY01 to 42% is FY08.
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+ DoD protest sustain rates are not increasing. However, DoD is being proactive in
combating the above issues to avoid a degradation of DoD’s bid protest trends,
and more importantly falling short in satisfying the needs and expectations of the
warfighter and the taxpayer.

Best Practices--the following recommendations were made to USD(AT&L):

+ Develop an automated, online guide for use by all, updated by DoD. (Guide as
opposed to Manual to allow easy updating without going to Federal Register).

« Conduct acquisition planning with robust risk assessment and linkage from under-
standing the requirement to development of evaluation criteria.

o Establish a source selection organization with experienced multi-functional ex-
perts. The assignment of experts with graduated responsibilities should be based
on previous source selection experience. For example, the chairperson would
have been a deputy chairperson or factor team lead, etc.

& Develop source selection plan and ensure consistency between the criteria and
evaluation of the criteria with sections L and M of the solicitation.

Guidance:

+ The joint framework consists of four activities (pre-solicitation, evaluation, deci-
sion, and documentation) each with source selection sub-activities. Review of the
joint framework yielded more common approaches than differences in the source
selection process. Upon further review, the notable variations seem to occur in the
Service/Agency procedural approach to executing the source selection regulatory
requirements.

In July 2009, the Source Selection JAT’s “‘Guidance’ subcommittee produced draft joint
source selection procedures that standardize the methodology and approach for source
selections. The draft procedures should improve the effectiveness, efficiency, and cer-
tainty of the source selection process and selection decisions. They are being reviewed
by DPAP prior to coordination by the Military Departments and other Defense Agencies.

Status
This action is complete.

27



Department of Defense Panel on Contracting Integrity

Appropriate Contracting Approaches and Techniques
Chair: Deputy Assistant Secretary (Contracting),
Assistant Secretary (Acquisition), Secretary of the Air Force

Action 5b: Assess effectiveness of Departmental guidance and training for ex-
ecuting Performance Based Acquisition and perform gap analysis in conjunc-
tion with DAU.,

Discussion

The Defense-Industrial Initiatives Group at the Center for Strategic and International
Studies (CSIS) reports that 2007 marked the fourth year in a row that the government
market for professional services was larger than that for hardware. In 2007, DoD spent
$143 billion on professional services. At the same time, the current DAU curriculum is
focused on weapon systems and equipment acquisition versus an emphasis on service ac-
quisition. The subcommittee opened a dialog with DAU to determine how to better align
training and provide useful resources, tools, and best practices to take advantage of per-
formance based acquisition principles focused on driving efficiency and decreasing costs.

The subcommittee tasked all Service Components and specific Other Defense Agencies
(ODAS) asking for their best examples of more complex and higher dollar acquisitions to
include Advisory & Assistant Services, Base Operating Support, Equipment Related,
Medical and other viable examples. These areas were targeted based on the FY07 DoD-
Wide Comprehensive Spend Plan Analysis of Services, because they represent some of
the largest spend portfolios or unique commodity portfolios. Documents collected from
the Services and ODAs were posted to the subcommittee website established on the Ac-
quisition Community Connection. DAU is analyzing the data collected and are vetting
the best examples to use in the roll out of the Service Acquisition Mall in the January
2010 time frame.

The subcommittee also solicited information from Service Components and ODAs about
upcoming conferences that would provide DAU the opportunity target program manag-
ers, requirements developers and contracting professionals, and to promote the benefits of
performance based acquisition. Information collected was provided to DAU.

Status
This action is complete.
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Appropriate Contracting Approaches and Techniques
Chair: Deputy Assistant Secretary (Contracting),
Assistant Secretary (Acquisition), Secretary of the Air Force

Action 5c: Provide updated guidance and training on competition initiatives
and continue emphasis on enhancing competition for contracts and orders
placed under multiple-award contracts.

Discussion

The President’s Memorandum on Government Contracting, dated March 4, 2009, rein-
forced the importance of striving for an open and competitive process as an overriding
obligation to American taxpayers. In FY08, DoD competitive obligations totaled $252
billion or a record 64% of DoD obligations. This is above DoD’s ten year average of
61%. Although the trend is moving in the right direction, the subcommittee recognized
the need to continue to emphasize the importance of competition and take appropriate ac-
tion to overcome barriers and reach our competition goal of 66% for FYQ9.

The subcommittee developed a robust, aggressive DoD competition training program for
acquisition professionals, in addition to others that are involved in requirements devel-
opment and source selection. This program standardizes competition training across
DoD and compliments training offered by the DAU which highlights, focuses and edu-
cates those involved in Defense contracting on the importance of competition and its po-
tential to maximize industry effort and value.

The subcommittee completed and posted the standardized DoD competition training pro-
gram on DPAP’s website at http://www.acq.osd.mil/dpap/cpic/cp/docs/training.ppt.
DPAP issued a corresponding memorandum on September 14, 2009, emphasizing the
importance of competition and asking Defense components to reinvigorate and expand
the role of competition advocates to target training to everyone involved in the acquisi-
tion process, including the requirements community. The subcommittee, in conjunction
with DAU, converted this training program into an online Continuous Learning Center
(CLC 055, Competition Requirements for DoD Acquisition) to make this training more
accessible and enable accountability for course completion.

This training is now an active part of DAU’s curriculum and has been highly recom-
mended by both the faculty and acquisition workforce. To date, over 682 acquisition pro-
fessionals have taken the training and majority of the feedback has been in the “excel-
lent” category.

Status
This action is complete.
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Sufficient Contract Surveillance
Chair: Director, Program Analysis & Business Transformation, Deputy
Assistant Secretary of the Navy
(Acquisition and Logistics Management)

Action 6a: Have DAU, with support from the Defense components, evaluate
current COR training (government and commercial).

Discussion
The contracting officers’ representative (COR) standard identifies three types of
work/requirements for CORs:

Type A — Fixed price, no incentives, low performance risk
Type B — Other than fixed price, no incentives, low performance risk
Type C — Requiring other specialized education/training beyond Type B

The subcommittee, together with the DAU, identified learning objectives and competen-
cies for Type B and C training, which were incorporated into DAU course COR 222.

¢ DAU COR 222 and the Army Logistics Management College course (ALMC-CL)
are equivalent courses.

¢ DAU is working with other DoD training providers to ensure Government training
sources are equivalent to COR 222.

o Commercial providers must use a third party, American Council on Education, to
determine “equivalent provider” status.

COR 222 was designed as a 5 day in-residence customer support course. DAU requested
and received Section 852 funding to convert COR 222 to an online offering. Conversion
will allow development of a separate course for Contingency CORs. It is estimated that
the on-line versions of COR 222 and the Contingency COR course will be available
fourth quarter FY 2010.

Status

The subcommittee submitted a draft DEPSECDEF memorandum to publicize COR stan-
dards across the DoD and advise commercial offerors of course equivalency require-
ments.
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Sufficient Contract Surveillance
Chair: Director, Program Analysis & Business Transformation, Deputy
Assistant Secretary of the Navy
(Acquisition and Logistics Management)

Action 6b: Develop a COR certification process.

Discussion

Concurrent with development of a COR’s certification process, the subcommittee as-
sessed the COR standard submitted in 2008 and identified a significant issue with the
number of slots available for the DAU COR training course (COR 222) as well as the
need to provide training for CORs in contingent environments.

¢ The subcommittee estimated that DoD has more than 25,000 CORs and that 2/3 of
the CORs would require COR 222

o0 DAU COR 222 and the ALMC equivalent (ALMC-CL) are 5 day in-
residence courses for 24 - 30 students.

0 COR 222 is offered as a customer support course where individual activi-
ties contract for course presentation. DAU, which does not have dedicated
COR faculty, pulls from the Contracting faculty. Thus, DAU can only
schedule 30 -35 COR 222 courses annually, leaving the number of availa-
ble training slots short of the requirement.

¢ The COR standard was based on the assumption that CORs in contingency areas
would require COR 222.

0 The Army Contracting Command indicated that more that 30% of CORs
in-theater are surveilling Type A work/requirements. The subcommittee
recognized that requiring these CORs to complete COR 222 was excessive.

DAU requested and received funding to convert COR 222 to on-line learning.

+ The contingency learning objectives from COR 222 will be incorporated into a
separate DAU online course for CORs in a contingent environment.

Status

This action is on-going. The subcommittee developed a draft DoDI for COR certification
which addresses roles and responsibilities of the Contracting Officer, the COR, and COR
management. The draft DoDI was submitted to the subcommittee working groups for
review and comment in December 2009.

31



Department of Defense Panel on Contracting Integrity

Sufficient Contract Surveillance
Chair: Director, Program Analysis & Business Transformation, Deputy
Assistant Secretary of the Navy
(Acquisition and Logistics Management)

Action 6¢: Develop an implementation plan for a COR certification process

Discussion
Development of the implementation plan was completed concurrent with development of
the COR certification process.

Key issues addressed in the COR standard implementation plan include:

+ The DoDI will require Defense Components to plan and budget for COR require-
ments.

¢ COR Governance: the subcommittee recommends that a COR governance body
be identified to establish, oversee and maintain the education, training, and expe-
rience requirements including competencies and certification standards; and en-
sure that content of the COR courses are current, technically accurate, and consis-
tent with DoD acquisition policies.

0 CORs are employees of the requiring activity and do not “belong” to the
Contracting Officer.

0 CORs are not a specifically identified community.

o Significant number of CORs are not members of the Defense Acquisition
Community.

« Transitioning: current training and experience requirements for CORs are activi-
ty-specific and vary widely. The COR standard establishes a minimum standard
across DoD. The transition strategy addresses training resources, on-going efforts
supported by CORs, and mission requirements.

Status
This action is on-going. The proposed implementation plan was submitted to the sub-
committee working groups for review and comment in December 20009.
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Contracting Integrity in a Combat/Contingent Environment
Co-chairs: Panel Executive Director and Deputy Director,
OUSD(AT&L)DPAP/PACC

Action 7a: Formally publish Contingency Contracting Policy in DFARS.

Discussion

The proposed DFARS Contingency Contracting Policy establishes uniform policies and
procedures for DoD Contingency Contracting Officers (CCOs) deploying to a contingent
environment, both overseas and domestic. This policy is intended to supplement the
DFARS and other DoD and agency-specific publications concerning contingency con-
tracting.

The DFARS policy (hereafter named the Joint Contingency Contracting Handbook, or
Handbook) is intended to provide practical advice and helpful procedures to help facili-
tate rapid procurement in contingency operations. It goes well beyond the actual writing
and administering of a contract, to include practical advice, training, and critical check-
lists. Principles of contingency contracting apply to contingency missions over the entire
range of a given operation, at any time and any place.

These principals also apply to short-term and long-term declared contingency operations
and non-declared emergency contingency operations such as humanitarian and peace-
keeping operations. United States public laws, the FAR and DFARS are not revoked or
suspended by contingencies unless specifically exempted. Acquisition personnel must
therefore comply with applicable federal laws and regulations.

The following are significant highlights of this action:

+ The Handbook consolidates, in a single source, the set of joint policies and proce-
dures used by contingency contracting personnel to execute their mission in a
combat and contingent environment.

+ The policy takes a Joint approach to contingency contracting, and can be updated
via the web-based version real-time as circumstances arise where specific training
deficiencies exist and need to be highlighted.

& The Handbooks are currently in the hands of the contingency contracting work-
force today and working well. The Department is currently updating the Hand-
book which will be updated based on inputs from recently deployed CCOs in June
2010.

& The Contingency Contracting Policy applies to both Overseas and Domestic de-
clared contingency support requirements.
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+ The policy is not intended be a compendium of existing DFARS policy, but rather
a single source, tailored and specific to the contingency mission, taking into con-
sideration the best elements of existing Service Level Contingency Contracting
supplements and existing theater specific contingency contracting policy.

The requirement to use the Handbook will be captured in the DFARS to ensure com-
pliance and will also be encapsulated into PGI. The Handbook has been distributed and
we are currently working on the third edition.

Status
This action is complete.
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Contracting Integrity in a Combat/Contingent Environment

Co-chairs: Panel Executive Director and Deputy Director,
OUSD(AT&L)DPAP/PACC

Action 7b: Lead an interagency Contingency Contracting conference in May

2009,

open to all stakeholders in DoD and other government agencies.

Discussion

The su

bject conference was one in a combined effort of three separate conferences spon-

sored by the Director, DPAP. It took place May 4-6, 2009, in Orlando, Florida. The fol-
lowing are significant highlights of the conference:

*

*
*

Status

Contingency Contracting Conference theme: Interagency Contracting Efforts in
Response to Catastrophic Disasters.

Conference objective: Listen to presentations by key interagency participants; en-
gage in lively discussions on key and relevant topics; and share lessons learned.
Identify key areas to improve communication, synchronize support between inte-
ragency organizations, and leverage existing processes and contract instruments to
support a unified effort.

Take away: Participants have a better understanding of each interagency organi-
zation’s missions and roles in supporting catastrophic domestic disasters. Partici-
pants and agencies retained a list of points of contact and presentation material for
future reference.

Target audience: Executive Directors and Senior Action Officers/Program Man-
agers, in the contracting career field, planning, logistics, and those active in disas-
ter support operations.

Attendees included: OSD, Joint Chiefs of Staff (JCS), US Army (USA), US Navy
(USN), US Marine Corps (USMC), US Air Force (USAF), General Services Ad-
ministration (GSA), DHS/FEMA, National Guard Bureau (NGB), US Northern
Command (USNORTHCOM), Department of Commerce (DoC), Department of
Health and Human Services (DHHS), US Army Corps of Engineers (USACE),
DCMA, DCAA, and GAO.

Conference length: 2 Days.

Actual attendance: 70.

This action is complete.
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Contracting Integrity in a Combat/Contingent Environment
Co-chairs: Panel Executive Director and Deputy Director,
OUSD(AT&L)DPAP/PACC

Action 7c: Update and Web-enable the Joint Contingency Contracting
Handbook; build upon previous efforts and revise contingency contracting
training curriculum as required.

Discussion

The goal in producing the Joint Contingency Contracting Handbook was to provide a
pocket-sized guide to help the CCO meet the needs of those being supported. Contract-
ing support is a crucial element in the success of the Geographic Combatant Command-
er’s mission. No one individual CCO can remember verbatim all the training and tools
needed to successfully accomplish the mission.

One of the greatest advantages of the handbook has been filling these known gaps with
relevant and useful policy, information, and guidance. It is by no means a stand-alone
document, but intended to be a supplement to the DFARS and Operational Contract Sup-
port in Joint Operations (Joint Publication 4-10). *Contingency Contracting: A Joint
Handbook’ provides a consolidated source of information for CCOs conducting contin-
gency contracting operations in a Joint environment.

The Handbook is available in multiple versions: a Web version found on the OSD-
AT&L-DPAP website at http://www.acq.osd.mil/dpap/ (under the contingency contract-
ing tab); and a hard-copy book with attached DVD. The Web version and hardcopy of
the Handbook and DVD can be used to train at home station and referenced while dep-
loyed. All versions of the Handbook and attached DVD look and feel the same and con-
tain useful tools, templates and training which enable the CCO to be effective in any con-
tracting environment.

The Director, DPAP authorized the Air Force Logistics Management Agency (AFLMA)
to take the lead and produce ‘Contingency Contracting: A Joint Handbook.” AFLMA
recently completed the second update to the Joint Contingency Contracting Handbook
and over 9,000 copies distributed.

The following are the significant highlights of this action.
+ Built upon CY 2008 efforts to publish a revised version of the Joint Contingency

Contracting Handbook and integrate it into core CCO training. Web version made
available April 2009. Revised Handbook and disk available July 2009.
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& Provided the user with more relevant and useful tools in an easy-to-use format.
Incorporated new document templates and training and revise existing text as
needed.

+ Incorporated new policy and lessons learned.

+ Maintained a Web-enabled version of the handbook to look and perform similar to
hard-copy text and accompanying disk.

+ Published, distributed, and maintained the second edition of the hardcopy and disk
version of the Joint Contingency Contracting Handbook for all DoD stakeholders.

+ Integrated second edition of the handbook into revised contingency contracting
training at the Service level and at DAU.

Status
This action is complete.

Revisions of the Handbook will continue as an on-going action.

37



Department of Defense Panel on Contracting Integrity

Procurement Fraud Indicators
Chair: Assistant Inspector General, Acquisition and Contract
Management, DoD Inspector General

Action 8a: Complete a POD webcast regarding procurement fraud indica-
tors.

Discussion

As a follow up to last year’s fraud awareness initiatives, the subcommittee developed a
POD webcast (a video distributed over the Internet) to increase overall awareness of pro-
curement fraud and indicators of such fraud.

The subcommittee worked with DAU officials to develop the script and filmed the video
in April. The podcast included a series of snippets on various fraud scenarios and pro-
vided awareness of the new training module developed by the subcommittee on procure-
ment fraud. The podcast was introduced at a DoD Procurement Fraud Conference in ear-
ly June and DAU also included it in the completed Procurement Fraud continuous learn-
ing module developed by the subcommittee as one of the actions for 2008.

Status
This action is complete.
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Procurement Fraud Indicators
Chair: Assistant Inspector General, Acquisition and Contract
Management, DoD Inspector General

Action 8b: Draft an AT&L Journal article regarding procurement fraud in-
dicators.

Discussion
This was the second of the initiatives designed to follow up on last year’s Panel actions
and further increase overall awareness of the procurement fraud environment.

The article, entitled “The Black and White of Fraud, Waste and Abuse,” was published in
the March/April issue of Defense AT&L Magazine. It provided basic definitions of
fraud, why people commit fraud and various fraud indicators. The article also included a
number of other resources available for those interested in finding out more about fraud
detection and prevention.

Status:
This action is complete.
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Procurement Fraud Indicators
Chair: Assistant Inspector General, Acquisition and Contract
Management, DoD Inspector General

Action 8c: Communicate with contracting officers, auditors, and DCMA rep-
resentatives regarding an advanced course on procurement fraud indicators
and determine feasibility of development during 2009

Discussion

Two objectives were pursued as part of this action: (1) determine if a need existed for an
advanced course on procurement fraud indicators and (2) if a need existed, determine
whether the necessary resources existed within the Panel to develop such a course. A
meeting was held in December with contracting officers and investigators to discuss the
feasibility of an advanced procurement fraud class for the contracting community. The
subcommittee evaluated a survey of over 300 contracting officer responses on training
needs for fraud training.

The results of the survey indicated that the required training was included in the conti-
nuous learning module developed as part of the Panel’s 2008 actions. The subcommittee
evaluated the content of various fraud conferences as well as the content of various fraud
courses, including available advanced fraud training. It met with officials at the DCMA,
including the head of the contracting integrity office, to discuss their thoughts on the need
for an advanced class. The subcommittee also reached out to individual Services to
gauge interest.

Based on the review of training needs, the subcommittee determined an advanced course
was not needed for the overall contracting core. Additionally, for contracting officials
seeking more information on procurement fraud and fraud indicators, advanced courses
and conferences already exist that could meet this need.

As an alternative to developing an advanced fraud training course, the subcommittee, in
coordination with the Inspector General (IG) Policy Group and in partnership with the
Panel and DAU, developed and sponsored a Procurement Fraud Conference in June to
further increase the knowledge base of the contracting community. The conference was
held in early June with participation from at least 46 Defense components, 12 other Fed-
eral agencies and 4 contractor organizations.

Status
This action is complete.
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Contractor Employee Conflicts of Interest

Co-Chairs: Director, Defense Contract Management Agency and General
Counsel, Defense Contract Management Agency

Action 9a: Issue a USD(AT&L) policy memorandum stating that advice from
contractors’ employees should be free from personal conflicts of interest.

Discussion
GAO Report-08-169: Defense Contracting: Additional Personal Conflict of Interest Sa-
fequards Needed for Certain DOD Contractor Employees [“PCOls Report”]

GAQO’s Recommendation:

“We recommend that the Secretary of Defense direct the Under Secretary of Defense
(Acquisitions, Technology, and Logistics), to develop and implement policy that requires
personal conflict of interest contract clause safeguards for defense contractor employees
that are similar to those required of DoD's federal employees. In developing its policy,
DoD should include requirements for contractor companies to identify and prevent per-
sonal conflicts of interest for certain of their contractor employees who are performing
contracted services that provide inputs to DoD's decision-making in such mission-critical
areas as the development, award, and administration of government contracts and other
advisory and assistance functions.”

The subcommittee drafted a policy memorandum for USD(AT&L) directing DoD Com-
ponents to follow policies and procedures relating to avoiding or reducing contractor em-
ployee conflicts of interest while performing under Government contracts. One attach-
ment to the memo is a graph showing risks to that Government as they relate to the type
of contract employed. A second attachment provides scenarios of contractor employee
personal conflicts of interest and the level of risk associated with these scenarios.

Status
This action is complete.
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Contractor Employee Conflicts of Interest

Co-Chairs: Director, Defense Contract Management Agency and General
Counsel, Defense Contract Management Agency

Action 9b: Draft a DFARS clause prohibiting contractor employee conflicts
of interest.

Discussion
The Panel determined a DFARS clause should be developed that:

(1) requires contractors to have a written code of business ethics addressing personal
conflicts of interest for their employees working on certain DoD advisory and as-
sistance type services,

(2) requires contractors to have internal controls to identify and prevent personal
conflicts of interest for their employees working on certain DoD service con-
tracts,

(3) requires contractors to report to the applicable contracting officer, as soon as
identified, any violation by their employees of the requirement that advice must
be given free of personal conflicts of interest, and

(4) gives remedies to the Government for contractor’s knowing or negligent viola-
tion.

Status

This action is on hold pending the outcome of FAR Case 2008-25, Preventing Personal
Conflicts of Interest by Contractor Employees Performing Acquisition Functions. Per
Case synopsis, the case Implements section 841(a) of the FY09 NDAA (Pub. L. 110-
417). Section 841 requires the Office of Federal Procurement Policy, within 270 days
after enactment, to develop and issue a policy to prevent personal conflicts of interest by
contractor employees. The FAR Case 2008-25 proposed rule was published on Novem-
ber 13, 2009, with comments due January 12, 2010.

42



2009 Report to Congress

Contractor Employee Conflicts of Interest

Co-Chairs: Director, Defense Contract Management Agency and General
Counsel, Defense Contract Management Agency

Action 9¢(1): Review and make recommendations on GAO Report 08-485
Post-Government Employment of Former DOD Officials Needs Greater
Transparency [The *“contractor disclosure” Report]

Discussion

The GAO found that ex-DOD officials often work on defense contracts related to their
prior agencies or their prior direct responsibilities. There is a risk of conflicts of interest
and the appearance of conflicts of interest. There is a need to maintain public trust in the
integrity of defense contracting

GAO s Recommendation:

USD(AT&L) determines if changes in procurement policy are needed to impose addi-
tional reporting requirements or other requirements to guard against violations of the
government's post-employment rules. Determine feasibility of offerors disclosing names
of their current employees/consultants working on a matter and having the contractor
and/or employees/consultants certify to compliance with post-employment restrictions.

This area is now closely aligned with the new DFARS 252.203-7000, Requirements Re-
lating To Compensation of Former DoD Officials. In addition, DFARS Case 2008-D007
is closely associated with this issue.

The subcommittee proposed a new clause requiring certification by a contractor when
submitting proposals, stating that all people working on the contract meet post-retirement
ethics rules.

Status

This action is on-going. The draft clause is under review by the Panel working groups,
however the final disposition of the clause must await the outcome of DFARS Case
2008-D007.
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Contractor Employee Conflicts of Interest

Co-Chairs: Director, Defense Contract Management Agency and General
Counsel, Defense Contract Management Agency

Action 9¢(2): Review and make recommendations on GAO Report 08-360
Army Case Study Delineates Concerns with Use of Contractors as Contract
Specialists [The “personal services” Report]

Discussion

GAO found that the government currently relies on individual contractor employees to
identify potential organizational and personal conflicts of interest, and this risk is perva-
sive. Use of on-site individual contractor employees frequently results in de facto person-
al services contracts. The FAR generally prohibits personal services.

GAO’s Recommendation: “We recommend that the Secretary of Defense issue guidance
to clarify the circumstances under which contracts risk becoming improper personal ser-
vices contracts and to provide direction on how the risk should be mitigated.”

Sec. 831 of FY09 NDAA makes DoD responsible for development of guidance on per-
sonal services contracts. It also requires the development and issuance of a standard pol-
icy within 270 days of Act by the Secretary of Defense with guidance related to personal
services contracts to:

(1) require a clear distinction between employees of the Department of Defense
and employees of Department of Defense contractors;

(2) provide appropriate safeguards with respect to when, where, and to what ex-
tent the Secretary may enter into a contract for the procurement of personal
services; and

(3) assess and take steps to mitigate the risk that, as implemented and adminis-
tered, non-personal services contracts may become personal services con-
tracts.

Status

An ad hoc DFARS team is looking at personal services. This team’s working group is
focused on a DFARS case, DAU courseware updates, and a DoDI 1100.22 update. The
Panel on Contracting Integrity subcommittee for Contractor Employee Conflicts of Inter-
est is part of the ad hoc team.
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Contractor Employee Conflicts of Interest

Co-Chairs: Director, Defense Contract Management Agency and General
Counsel, Defense Contract Management Agency

Action 9d: Per Weapons Systems Acquisition Reform Act [WSARA] make
recommendation to Secretary of Defense [SECDEF] to revise the DFARS by
February 16, 2010, in order to provide “uniform guidance and tighten existing
requirements for organizational conflicts of interest by contractors in major
defense acquisition programs.

Discussion

The WSARA requires the SECDEF to revise the DFARS by February 16, 2010, in order
to provide “uniform guidance and tighten existing requirements for organizational con-
flicts of interest by contractors in major defense acquisition programs.”

In preparing the revisions, the SECDEF is to consider recommendations from two
sources, the DoD Panel on Contract Integrity (Panel) and a similar study, already under-
way, by the Office of Procurement Policy and Office of Government Ethics.

The Panel completed its report to the SECDEF with the following recommendations:
For Program Executive Officers (PEOs) and Program Managers (PMSs), require:

(1) An organizational conflict of interest (OCI) configuration control strategy and
policy for each major defense acquisition program,

(2) widest dissemination of functional and technical information well prior to re-
lease of Request for Proposals/Request for Qualifications,

(3) the establishment of OCI boards, and
(4) annual training on OCls.
For Contracting Officers, require:

(1) Offerors be required to fully disclose all contracts and subcontracts they per-
form in support of an agency or organization (whose requirements are being
solicited for proposals),

(2) OCI determination must be made prior to awarding each task order, and

(3) annual training on OCls.
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For contractors, require:
(1) Complete OCI disclosure and continual updating,
(2) corporate ethics programs, to include OCI mitigation and training,
(3) prevention of inappropriate distribution of key information, and
(4) acontinuing duty to report OCI and nondisclosure violations.
Additional recommendations:

(1) DAU ensure OCI training is properly embedded within all of its acquisition
community training.

(2) USD(AT&L) ensure OCls are appropriately addressed within program guid-
ance and policy.

(3) DFARS needs expanded guidance on OCI documentation and waivers.

(4) Press for increased funding for Federally Funded Research & Development
Centers (FFRDCs).

Status
The final report with the above recommendations is in formal coordination.
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Recommendations for Change
Chair: Deputy General Counsel (Acquisition and Logistics),
DoD Office of the General Counsel

Action 10a: Submit for DoD coordination a legislative proposal to permit fed-
eral agencies to retain fraud recovery funds.

Discussion
The Recommendations for Change subcommittee recommended this action to the Panel,
and the Panel approved this action on May 22, 2008.

Currently, DoD must “pay” twice for the value of goods or services lost through fraud.
Though it has no appropriated funds for paying liabilities properly chargeable to can-
celled accounts, DoD is required to pay such liabilities from current appropriations. Ac-
counts for lost funds recovered by the government under the False Claims Act have
usually expired, thus the funds generally go to the Treasury Department rather than the
defrauded agency.

The law currently requires funds for expired accounts to be deposited as miscellaneous
receipts under the control of the Treasury Department. This opportunity cost is a consi-
derable disincentive for agency personnel to expend time and effort assisting with fraud
investigations. The subcommittee believes individuals would be more willing to partici-
pate in fraud investigations if their organizations retained some of the recovered funds.

The subcommittee drafted a legislative proposal to allow funds recovered under the False
Claims Act to be credited to current appropriations for the limited purpose of paying
“current for cancelled” obligations. This legislative proposal would remedy the two
problems described above. Panel member coordination of the draft legislative proposal
was completed on June 13, 2008.

By policy, DoD delayed until February 2009 all legislative proposals other than those
critical to the operation of the Department. The ban was lifted on February 6, 2009. The
legislative proposal was approved by DUSD(A&T) and submitted by DPAP to the Office
of the USD(AT&L)’s Acquisition and Resource Analysis (ARA) directorate on February
10, 2009. On March 10, 2009, OSD's Office of the Deputy General Counsel (Legislative
Counsel) deferred submission of the proposal until the NDAA 2011 submission cycle.
On June 22, 2009, the Panel resubmitted the legislative proposal to ARA for NDAA
2011. The proposal was included to address DoD legislative priorities in September
2009.

Status
This action is complete.
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Recommendations for Change
Chair: Deputy General Counsel (Acquisition and Logistics),
DoD Office of the General Counsel

Action 10b: Establish a Department of Defense-wide value-based ethics pro-
gram.

Discussion

The requirement for a value-based ethics program was identified to complement the ro-
bust and active rule-based compliance program currently in effect within the Department.
The Standards of Conduct office has been very effective in demanding compliance for set
rules, but may provide the false impression that ethics are principally the concern of the
Office of the General Counsel. Integrity is a leadership issue and everyone’s concern.
The Defense Science Board recommended that the Department institutionalize an orienta-
tion program for incoming senior leaders that addresses values, the importance of leader-
ship to sustain an ethical culture, and performance expectations. Funding for the program
was identified in FY009.

The subcommittee drafted a PWS describing survey requirements. The scope encom-
passed services to design a web-based survey, administer the survey, provide analysis of
the results, conduct focus groups, and report the results.

Contracting support was provided by Washington Headquarter Services (WHS). A soli-
citation issued on November 20, 2008 was cancelled after initial oral briefings were re-
ceived. A subsequent revised PWS was submitted to survey a sample of the entire mili-
tary and civilian population to include 100% of the acquisition workforce of the Defense
Department. This solicitation was issued on February 18, 2009 to GSA Federal Supply
Schedule Holders. The technical team evaluated the oral presentations and written tech-
nical proposals.

Status

This action is on-going. On May 14, 2009, a competitive, fixed-price contract was
awarded to Human Resources Research Organization. The period of performance is May
18, 2009, through January 17, 2010, and includes a two-month wait for Defense Man-
power Data Center (DMDC) approval of the survey. A Pilot Test was conducted in Au-
gust. The final survey was submitted to the contracting office for DMDC approval. The
subcommittee will recommend a way ahead for the development of a values-based ethics
program based upon the contractor’s recommendations.
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Recommendations for Change
Chair: Deputy General Counsel (Acquisition and Logistics),
DoD Office of the General Counsel

Action 10c: Draft a legislative proposal to amend the Program Fraud Civil
Remedies Act of 1986 or draft a stand-alone statute.

Discussion

The Program Fraud Civil Remedies Act authorizes federal agencies to assess civil penal-
ties up to $5,000 for any claim or statement made to an agency that a person knows or
has reason to know is false, fictitious, or fraudulent. However, as currently structured,
the statute is too complex and cumbersome, requiring inordinate numbers of reviews by
very senior officials. The act also requires hearings to be conducted by administrative
law judges, which DoD does not employ. To the subcommittee’s knowledge, DoD has
rarely invoked this act because it is so laborious, yet the Department has a 39-page direc-
tive implementing it.

The legislative proposal would create a pilot program for DoD which would (1) authorize
the DoD suspension and debarment officials to investigate, make determinations on, and
assess penalties for violations of the act, and (2) increase the dollar limitations from
$150,000 to $500,000.

Status
This action is on-going. A proposal is being drafted for submission as a non-budget leg-
islative proposal for FY11.

49



	SECTION A.  INTRODUCTION
	Purpose
	 Background
	Panel Structure
	Overview of 2009 Methodology and Successes
	Actions Identified for Implementation in 2009
	Panel Structure for 2010
	Actions Identified for Implementation in 2010
	Current Structure of Contracting IntegrityChair:  Component Acquisition Executive, Defense Logistics Agency
	Action 1a:  Publish a DPAP memo directing CAEs/SPEs to designate and publicize an ombudsman for procurement integrity in their organizations.
	Discussion
	Status


	Current Structure of Contracting IntegrityChair:  Component Acquisition Executive, Defense Logistics Agency
	Discussion
	Status


	Sustained Senior LeadershipChair:  Deputy Assistant Secretary of the Army (Procurement)
	Discussion
	Status

	Sustained Senior LeadershipChair:  Deputy Assistant Secretary of the Army (Procurement)
	Action 2b:  Use case studies in contracting integrity to promote discussion and communicate standards in areas of ambiguity.
	Discussion
	Status


	Capable Contracting WorkforceChair:  Director, Human Capital Initiatives, OUSD(AT&L)HCI
	Action 3a:  Have DPAP and SPEs ensure Component Senior Contracting Leaders participate in President’s budget process, including Exhibit PB-23. Consider Contracting Competency Assessment results and other data, as appropriate to shape inputs. 
	Discussion
	Status


	Capable Contracting WorkforceChair:  Director, Human Capital Initiatives, OUSD(AT&L)HCI
	Action 3b:  DPAP and senior contracting leaders in the components update the contracting section of the AT&L Human Capital Strategic Plan (HCSP) and develop gap-closure strategies for recruiting, hiring, development and retention initiatives.
	Discussion
	The intent of this action was to ensure that DPAP and senior contracting leaders in the components update the contracting human capital-planning Annex to the Defense Acquisition Workforce Section to the DoD Civilian Human Capital Plan and ensure that funding is requested under the section 852 Defense Acquisition Workforce Fund (DAWF). 
	The September 2007 AT&L Human Capital Strategic Plan “Source Document” provided the acquisition community with the initial framework and guiding principles to collaborate and develop people to strengthen the community.  It stressed that DoD must equip everyone with the necessary skills they need to be successful and work together to ensure successful outcomes.  In 2009, the subcommittee provided input to support an update to the contracting section of the HCSP.  
	This overarching theme continues as a major strategic thrust and facilitates a common approach towards the execution of workforce initiatives that supports the DoD acquisition enterprise as a whole. This includes continued collaboration and engagement practices with Components growth strategies.
	Status


	Capable Contracting WorkforceChair:  Director, Human Capital Initiatives, OUSD(AT&L)HCI
	Action 3c:  Have DPAP and senior contracting leaders develop short term gap closure strategies for recruiting, hiring, development and retention initiatives for consideration of Section 852, NDAA, “Defense Acquisition Workforce Development Fund.” 
	Discussion
	Status


	Adequate PricingChair:  Director, Defense Contract Audit Agency
	Action 4a:  Establish a working group to assess the need for establishing thresholds for higher-level approval of commercial item determinations based on "of a type" and develop recommendations.  This is an interim measure pending a legislative change proposal.
	Discussion
	Status


	Adequate PricingChair:  Director, Defense Contract Audit Agency
	Action 4b:  Establish a working group to assess the current regulations/PGI guidance (DoDIG Report D-2008-097, May 23, 2008) covering prime contract surveillance and pricing of its subcontracts and develop recommendations.
	Discussion
	Status


	Adequate PricingChair:  Director, Defense Contract Audit Agency
	Action 4c:  Establish a working group to review approval levels for contracting officer's determination that a time-and-materials contract is the best type for a procurement and develop recommendations.
	Discussion
	Status


	Adequate PricingChair:  Director, Defense Contract Audit Agency
	Additional Adequate Pricing Actions
	Discussion


	Appropriate Contracting Approaches and TechniquesChair:  Deputy Assistant Secretary (Contracting), Assistant Secretary (Acquisition), Secretary of the Air Force
	Action 5a:  Establish a component cross-functional working group to identify and report on source selection deficiencies, best practices and lessons learned, and recommendations to increase accountability and oversight and decrease complexity.
	Discussion
	The subcommittee submitted its initial reports and recommendations to USD(AT&L) at the end of April 2009.  Highlights from these initial reports include the following:
	Understanding the Problem:
	Best Practices--the following recommendations were made to USD(AT&L):
	Guidance:
	Status


	Appropriate Contracting Approaches and TechniquesChair:  Deputy Assistant Secretary (Contracting), Assistant Secretary (Acquisition), Secretary of the Air Force
	Action 5b:  Assess effectiveness of Departmental guidance and training for executing Performance Based Acquisition and perform gap analysis in conjunction with DAU.  
	Discussion
	The subcommittee also solicited information from Service Components and ODAs about upcoming conferences that would provide DAU the opportunity target program managers, requirements developers and contracting professionals, and to promote the benefits of performance based acquisition.  Information collected was provided to DAU.   
	Status


	Appropriate Contracting Approaches and TechniquesChair:  Deputy Assistant Secretary (Contracting), Assistant Secretary (Acquisition), Secretary of the Air Force
	Action 5c:  Provide updated guidance and training on competition initiatives and continue emphasis on enhancing competition for contracts and orders placed under multiple-award contracts. 
	Discussion
	Status


	Sufficient Contract SurveillanceChair:  Director, Program Analysis & Business Transformation, Deputy     Assistant Secretary of the Navy (Acquisition and Logistics Management)
	Action 6a:  Have DAU, with support from the Defense components, evaluate current COR training (government and commercial). 
	Discussion
	The contracting officers’ representative (COR) standard identifies three types of work/requirements for CORs:
	The subcommittee, together with the DAU, identified learning objectives and competencies for Type B and C training, which were incorporated into DAU course COR 222.
	The subcommittee submitted a draft DEPSECDEF memorandum to publicize COR standards across the DoD and advise commercial offerors of course equivalency requirements.  


	Sufficient Contract SurveillanceChair:  Director, Program Analysis & Business Transformation, Deputy     Assistant Secretary of the Navy (Acquisition and Logistics Management) 
	Action 6b:  Develop a COR certification process.
	Discussion
	Concurrent with development of a COR’s certification process, the subcommittee assessed the COR standard submitted in 2008 and identified a significant issue with the number of slots available for the DAU COR training course (COR 222) as well as the need to provide training for CORs in contingent environments.  
	DAU requested and received funding to convert COR 222 to on-line learning. 
	 The contingency learning objectives from COR 222 will be incorporated into a separate DAU online course for CORs in a contingent environment.   
	Status
	This action is on-going.  The subcommittee developed a draft DoDI for COR certification which addresses roles and responsibilities of the Contracting Officer, the COR, and COR management.  The draft DoDI was submitted to the subcommittee working groups for review and comment in December 2009.  

	Sufficient Contract SurveillanceChair:  Director, Program Analysis & Business Transformation, Deputy     Assistant Secretary of the Navy (Acquisition and Logistics Management) 
	Action 6c:  Develop an implementation plan for a COR certification process
	Discussion
	Development of the implementation plan was completed concurrent with development of the COR certification process.  
	Key issues addressed in the COR standard implementation plan include:
	 The DoDI will require Defense Components to plan and budget for COR requirements.
	 COR Governance:  the subcommittee recommends that a COR governance body be identified to establish, oversee and maintain the education, training, and experience requirements including competencies and certification standards; and ensure that content of the COR courses are current, technically accurate, and consistent with DoD acquisition policies.  
	 Transitioning:  current training and experience requirements for CORs are activity-specific and vary widely.  The COR standard establishes a minimum standard across DoD.  The transition strategy addresses training resources, on-going efforts supported by CORs, and mission requirements.    
	Status
	This action is on-going.  The proposed implementation plan was submitted to the subcommittee working groups for review and comment in December 2009.  

	Contracting Integrity in a Combat/Contingent Environment Co-chairs:  Panel Executive Director and Deputy Director, OUSD(AT&L)DPAP/PACC
	Action 7a:  Formally publish Contingency Contracting Policy in DFARS.
	Discussion
	Status
	This action is complete.


	Contracting Integrity in a Combat/Contingent Environment Co-chairs:  Panel Executive Director and Deputy Director, OUSD(AT&L)DPAP/PACC
	Action 7b:  Lead an interagency Contingency Contracting conference in May 2009, open to all stakeholders in DoD and other government agencies.
	Discussion
	The subject conference was one in a combined effort of three separate conferences sponsored by the Director, DPAP.  It took place May 4-6, 2009, in Orlando, Florida.  The following are significant highlights of the conference:
	Status


	Contracting Integrity in a Combat/Contingent Environment Co-chairs:  Panel Executive Director and Deputy Director, OUSD(AT&L)DPAP/PACC
	Action 7c:  Update and Web-enable the Joint Contingency Contracting Handbook; build upon previous efforts and revise contingency contracting training curriculum as required. 
	Discussion
	The goal in producing the Joint Contingency Contracting Handbook was to provide a pocket-sized guide to help the CCO meet the needs of those being supported.  Contracting support is a crucial element in the success of the Geographic Combatant Commander’s mission.  No one individual CCO can remember verbatim all the training and tools needed to successfully accomplish the mission.  
	One of the greatest advantages of the handbook has been filling these known gaps with relevant and useful policy, information, and guidance.  It is by no means a stand-alone document, but intended to be a supplement to the DFARS and Operational Contract Support in Joint Operations (Joint Publication 4-10).  ‘Contingency Contracting:  A Joint Handbook’ provides a consolidated source of information for CCOs conducting contingency contracting operations in a Joint environment.  
	The Handbook is available in multiple versions:  a Web version found on the OSD-AT&L-DPAP website at http://www.acq.osd.mil/dpap/ (under the contingency contracting tab); and a hard-copy book with attached DVD.  The Web version and hardcopy of the Handbook and DVD can be used to train at home station and referenced while deployed.  All versions of the Handbook and attached DVD look and feel the same and contain useful tools, templates and training which enable the CCO to be effective in any contracting environment. 
	The Director, DPAP authorized the Air Force Logistics Management Agency (AFLMA) to take the lead and produce ‘Contingency Contracting:  A Joint Handbook.’  AFLMA recently completed the second update to the Joint Contingency Contracting Handbook and over 9,000 copies distributed.    
	The following are the significant highlights of this action.
	Status


	Procurement Fraud Indicators Chair:  Assistant Inspector General, Acquisition and Contract                   Management, DoD Inspector General
	Action 8a:  Complete a POD webcast regarding procurement fraud indicators.

	Procurement Fraud Indicators Chair:  Assistant Inspector General, Acquisition and Contract                   Management, DoD Inspector General
	Action 8b:  Draft an AT&L Journal article regarding procurement fraud indicators.

	Procurement Fraud Indicators Chair:  Assistant Inspector General, Acquisition and Contract                   Management, DoD Inspector General
	Action 8c:  Communicate with contracting officers, auditors, and DCMA representatives regarding an advanced course on procurement fraud indicators and determine feasibility of development during 2009

	Contractor Employee Conflicts of Interest Co-Chairs:  Director, Defense Contract Management Agency and General Counsel, Defense Contract Management Agency
	Contractor Employee Conflicts of Interest Co-Chairs:  Director, Defense Contract Management Agency and General Counsel, Defense Contract Management Agency
	Contractor Employee Conflicts of Interest Co-Chairs:  Director, Defense Contract Management Agency and General Counsel, Defense Contract Management Agency
	 Contractor Employee Conflicts of Interest Co-Chairs:  Director, Defense Contract Management Agency and General Counsel, Defense Contract Management Agency
	Contractor Employee Conflicts of Interest Co-Chairs:  Director, Defense Contract Management Agency and General Counsel, Defense Contract Management Agency
	For contractors, require: 

	Recommendations for Change Chair:  Deputy General Counsel (Acquisition and Logistics), DoD Office of the General Counsel 
	Action 10a:  Submit for DoD coordination a legislative proposal to permit federal agencies to retain fraud recovery funds.  
	Discussion
	Status
	This action is complete.


	Recommendations for Change Chair: Deputy General Counsel (Acquisition and Logistics), DoD Office of the General Counsel 
	Action 10b:   Establish a Department of Defense-wide value-based ethics program. 
	Discussion
	Status  


	Recommendations for Change Chair: Deputy General Counsel (Acquisition and Logistics), DoD Office of the General Counsel 
	Action 10c:  Draft a legislative proposal to amend the Program Fraud Civil Remedies Act of 1986 or draft a stand-alone statute.  
	Discussion
	Status
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