
Applicability of FAR Cost Principles, CAS and TINA to 
Contracts and Subcontracts Awarded to Foreign Companies
The purpose of this paper is to answer the question:  Are contracts and subcontracts awarded to foreign companies subject to the Federal Acquisition Regulation (FAR) Cost Principles, Cost Accounting Standards (CAS), and/or the Truth in Negotiations Act (TINA), assuming that the contract or subcontract is not otherwise exempt from those requirements?
  In other words: Is a contract or subcontract that would be subject to the FAR Cost Principles, CAS, and/or TINA had it been awarded to a U.S. company, exempt from any of those requirements because it is awarded to a foreign company?

Federal Acquisition Regulation (FAR) Cost Principles 
Authority:  40 U.S.C. 121(c); 10 U.S.C. Chapter 137; and 42 U.S.C. 2473(c)
FAR Part 31 cost principles apply to contracts and subcontracts awarded to foreign companies regardless of whether contract/subcontract performance is within a foreign country or in the U.S., unless the acquisition is expressly excluded.  
Per FAR 1.104, the FAR applies to all acquisitions as defined in FAR Part 2, Definitions of Words and Terms, except where expressly excluded.   FAR 2.101(b)(2) states in relevant part:

Acquisition means the acquiring by contract with appropriated funds of supplies or services (including construction) by and for the use of the Federal Government through purchase or lease, whether the supplies or services are already in existence or must be created, developed, demonstrated, and evaluated.  Acquisition begins at the point when agency needs are established and includes the description of requirements to satisfy agency needs, solicitation and selection of sources, awards of contract, contract financing, contract performance, contract administration, and those technical and management functions directly related to the process of fulfilling agency needs by contract.  

FAR Subpart 31.1, Applicability, does not provide any exemption for contracts or subcontracts awarded to foreign concerns from the applicability of FAR Part 31 cost principles.  Therefore, the applicability of those cost principles to contracts or subcontracts awarded to foreign companies is the same as contracts or subcontracts awarded to U.S. companies, regardless of whether performance is within a foreign country or the U.S.  Relevant FAR Part 31 provisions are presented below.
FAR 31.000 states:

This part contains cost principles and procedures for 
(a) the pricing of contracts and subcontracts whenever cost analysis is performed (see 15.401) and 
(b) the determination, negotiation, or allowance of costs when required by a contract clause.

FAR 31.102 Fixed-price contracts states in relevant part:

The applicable subparts of Part 31 shall be used in the pricing of fixed-price contracts, subcontracts, and modifications to contracts and subcontracts whenever (a) cost analysis is performed, or (b) a fixed-price contract clause requires the determination or negotiation of costs….
FAR 31.103 Contracts with commercial organizations states in relevant part: 
(a) The cost principles and procedures in Subpart 31.2 and agency supplements shall be used in pricing negotiated supply, service, experimental, developmental, and research contracts and contract modifications with commercial organizations whenever cost analysis is performed as required by FAR 15.404-1(c).

(b) In addition, the contracting officer shall incorporate the cost principles and procedures in Subpart 31.2 and agency supplements by reference in contracts with commercial organizations as the basis for:

(1) determining reimbursable costs under –

(i) Cost-reimbursement contracts and cost-reimbursement subcontracts under these contracts performed by commercial organizations and (ii) the cost reimbursement portion of time-and-material contracts except when material is priced on a basis other than at cost (see 16.601(c)(3)).

Cost Accounting Standards (CAS)
Authority:   Public Law 100–679 (41 U.S.C. 422)
Contracts or subcontracts awarded to foreign companies are subject to only CAS 401 and 402, unless otherwise exempt from all CAS in accordance with 9903.201-1(b) (e.g., sealed bid contracts, negotiated contracts less than $650,000, contracts less than $7.5 million awarded to a contractor that is not performing a CAS-covered contract of $7.5 million or more).  If the contract or subcontract is executed and performed entirely outside the U.S., the contract or subcontract is exempt from all CAS requirements.  The relevant CAS provisions are presented below.
48 CFR 9903.201-1(b) states in relevant part:

The following categories of contracts and subcontracts are exempt from all CAS requirements:

****

(4) Contracts and subcontracts with foreign governments or their agents or instrumentalities or, insofar as the requirements of CAS other than 9904.401 and 9904.402 are concerned any contract or subcontract awarded to foreign concerns.  

 ****

(14) Contracts and subcontracts to be executed and performed entirely outside the United States, its territories, and possessions.

48 CFR 9903.201-2(e) states in relevant part:

Foreign concerns.  Contracts with foreign concerns subject to CAS shall only be subject to Standard 9904.401, Consistency in Estimating, Accumulating, and Reporting Costs, and Standard 9904.402, Consistency in Allocating Costs Incurred for the Same Purpose.  
In determining whether a CAS Disclosure Statement is required, the thresholds in 48 CFR 9903.202-1 are considered. A CAS Disclosure Statement is required for a foreign company meeting the applicable thresholds even though the company’s contracts are only subject to CAS 401 and 402.  
48 CFR 9903.202-1 states in relevant part:

****
(b) Completed Disclosure Statements are required in the following circumstances:

(1) Any business unit selected to receive a CAS-covered contract or subcontract of $50 million or more shall submit a Disclosure Statement before award.
(2) Any company which, together with its segments, received net awards of negotiated prime contracts or subcontracts subject to CAS totaling $50 million or more in its most recent cost accounting period, must submit a Disclosure Statement before award of its first CAS-covered contract in the immediately following cost accounting period.  However, if the first CAS-covered contract is received within 90 days of the start of the cost accounting period, the contractor is not required to file until the end of 90 days.

(c) When a Disclosure Statement is required, a separate Disclosure Statement must be submitted for each segment whose costs included in the total price of any CAS-covered contract or subcontract exceed $650,000, unless

(i)  The contract or subcontract is of the type or value exempted by 9903.201-1 or

(ii) In the most recently completed cost accounting period the segment’s CAS-covered awards are less than 30 percent of total segment sales for the period and less than $10 million.
(d) Each corporate or other home office that allocates costs to one or more disclosing segments performing CAS-covered contracts must submit a Part VIII of the Disclosure Statement.

48 CFR 9903.202-1(e) states, “Foreign contractors and subcontractors who are required to submit a Disclosure Statement may, in lieu of filing a Form No. CASB DS-1, make disclosure by using a disclosure form prescribed by an agency of its Government, provided that the Cost Accounting Standards Board determines that the information disclosed by that means will satisfy the objectives of Public Law 100-679.  The use of alternative forms has been approved for the contractors of the following countries:


(1)  Canada.


(2)  Federal Republic of Germany.


(3)  United Kingdom.

Note:  The FAR Part 31 cost principles incorporate some CAS requirements.  Those CAS or portions of CAS that are made specifically applicable by the cost principles must be followed for contracts and subcontracts to which FAR Part 31 applies, regardless of CAS coverage.  For example, FAR 31.205-10, Cost of money incorporates the requirements of CAS 414 and 417.  FAR 31.205-10(b) states in relevant part:

Cost of money is allowable, provided (1) it is measured, assigned, and allocated to contracts in accordance with 48 CFR 9904.414 or measured and added to the cost of capital assets under construction in accordance with 48 CFR 9904.417….

Truth in Negotiations Act (TINA)
Authority:   Public Law 87-653 (10 U.S.C. 2306a)
TINA is applicable to contracts and subcontracts awarded to foreign companies unless TINA is waived, or the contract or subcontract meets one of the exceptions.  

The regulations implementing TINA are in FAR Subpart 15.4.  As discussed above in the section on Federal Acquisition Regulation (FAR) cost principles, FAR applies to all acquisitions as defined in FAR Part 2 except where expressly excluded.  The exceptions to the TINA cost or pricing data requirements are contained in FAR 15.403-1(b).  Those provisions do not provide an exception for contracts or subcontracts awarded to foreign companies.  Therefore, the applicability of TINA to contracts or subcontracts awarded to foreign companies is the same as contracts or subcontracts awarded to U.S. companies.  
FAR 15.403-4 – Requiring Cost or Pricing Data, discusses when contracting officers must obtain cost or pricing data.  Relevant provisions under this FAR provision are presented below.
FAR 15.403-4(a)(1) states in relevant part:
…Unless an exception applies, cost or pricing data are required before accomplishing any of the following actions expected to exceed the current threshold or, for existing contracts, the threshold specified in the contract.

(i) The award of any negotiated contract (except for undefinitized actions such as letter contracts).
(ii) The award of a subcontract at any tier, if the contractor and each higher-tier subcontractor were required to furnish cost or pricing data (but see waivers at 15.403-1(c)(4)).

� There are various exemptions from these requirements that might apply regardless of whether a contract or subcontract is awarded to a foreign company or a U.S. company (e.g., sealed bid contracts, negotiated contracts less than $650,000, and contracts and subcontracts executed and performed entirely outside the U.S. are exempt from CAS).  A discussion of all of the available exemptions is beyond the scope of this paper.  In addition, a review of the specific provisions in each solicitation, contract and subcontract is generally necessary in order to definitively determine whether the FAR cost principles, CAS and TINA apply.  Additionally, the terms of some Reciprocal Defense Procurement Memoranda of Understanding with certain countries contain provisions that could affect the applicability of FAR cost principles, CAS, and TINA.
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