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SUBPART 215.4-CONTRACT PRICING
(Revised March 27, 2007)

215.403 Obtaining cost or pricing data.
215.403-1 Prohibition on obtaining cost or pricing data.
(c) Standards for exceptions from cost or pricing data requirements.

(1) Adequate price competition. For acquisitions under dual or multiple source
programs:

(A) The determination of adequate price competition must be made on a
case-by-case basis. Even when adequate price competition exists, in certain cases it
may be appropriate to obtain additional information to assist in price analysis.

(B) Adequate price competition normally exists when—

(i) Prices are solicited across a full range of step quantities, normally
including a 0-100 percent split, from at least two offerors that are individually capable
of producing the full quantity; and

(i1) The reasonableness of all prices awarded is clearly established on
the basis of price analysis (see FAR 15.404-1(b)).

(3) Commercial items. By November 30th of each year, departments and
agencies shall provide a report to the Director, Defense Procurement and Acquisition
Policy (DPAP), ATTN: DPAP/CPF, of all contracting officer determinations that
commercial item exceptions apply under FAR 15.403-1(b)(3), during the previous fiscal
year, for any contract, subcontract, or modification expected to have a value of
$15,000,000 or more. See PGI 215.403-1(c)(3) for the format and guidance for the
report. The Director, DPAP, will submit a consolidated report to the congressional
defense committees.

(4) Waivers.

(A) The head of the contracting activity may, without power of delegation,
apply the exceptional circumstances authority when a determination is made that—

(1) The property or services cannot reasonably be obtained under the
contract, subcontract, or modification, without the granting of the waiver;

(2) The price can be determined to be fair and reasonable without the
submission of certified cost or pricing data; and

(3) There are demonstrated benefits to granting the waiver. See PGI
215.403-1(c)(4)(A) for guidance applicable to waivers for part of a proposal and unpriced
options.

(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, DPAP, ATTN: DPAP/CPF, of all waivers granted under FAR
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15.403-1(b)(4), during the previous fiscal year, for any contract, subcontract, or
modification expected to have a value of $15,000,000 or more. See PGI 215.403-
1(c)(4)(B) for the format and guidance for the report. The Director, DPAP, will submit a
consolidated report to the congressional defense committees.

(C) DoD has waived the requirement for submission of cost or pricing data
for the Canadian Commercial Corporation and its subcontractors.

(D) DoD has waived cost or pricing data requirements for nonprofit
organizations (including educational institutions) on cost-reimbursement-no-fee
contracts. The contracting officer shall require—

(1) Submission of information other than cost or pricing data to the
extent necessary to determine price reasonableness and cost realism; and

(2) Cost or pricing data from subcontractors that are not nonprofit
organizations when the subcontractor’s proposal exceeds the cost or pricing data
threshold at FAR 15.403-4(a)(1).

215.403-5 Instructions for submission of cost or pricing data or information
other than cost or pricing data.

When the solicitation requires contractor compliance with the Contractor Cost Data
Reporting System, follow the procedures at PGI 215.403-5.

215.404 Proposal analysis.
215.404-1 Proposal analysis techniques.
(a) General. For spare parts or support equipment, perform an analysis of—
(1) Those line items where the proposed price exceeds by 25 percent or more the
lowest price the Government has paid within the most recent 12-month period based on

reasonably available information;

(1) Those line items where a comparison of the item description and the
proposed price indicates a potential for overpricing;

(111) Significant high-dollar-value items. If there are no obvious high-dollar-
value items, include an analysis of a random sample of items; and

(iv) A random sample of the remaining low-dollar value items. Sample size
may be determined by subjective judgment, e.g., experience with the offeror and the
reliability of its estimating and accounting systems.

215.404-2 Information to support proposal analysis.
See PGI 215.404-2 for guidance on obtaining field pricing or audit assistance.

215.404-3 Subcontract pricing considerations.
Follow the procedures at PGI 215.404-3 when reviewing a subcontractor’s proposal.

215.404-4 Profit.
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(b) Policy.

(1) Contracting officers shall use a structured approach for developing a
prenegotiation profit or fee objective on any negotiated contract action when cost or
pricing data is obtained, except for cost-plus-award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or contracts with Federally Funded Research and
Development Centers (FFRDCs) (see 215.404-75). There are three structured
approaches—

(A) The weighted guidelines method;
(B) The modified weighted guidelines method; and
(C) An alternate structured approach.

(c) Contracting officer responsibilities.

(1) Also, do not perform a profit analysis when assessing cost realism in
competitive acquisitions.

(2) When using a structured approach, the contracting officer—

(A) Shall use the weighted guidelines method (see 215.404-71), except as
provided in paragraphs (c)(2)(B) and (c)(2)(C) of this subsection.

(B) Shall use the modified weighted guidelines method (see 215.404-72) on
contract actions with nonprofit organizations other than FFRDCs.

(C) May use an alternate structured approach (see 215.404-73) when—
(1) The contract action is—

(1) At or below the cost or pricing data threshold (see FAR 15.403-
4(@)(1));

(i1) For architect-engineer or construction work;
(ii1) Primarily for delivery of material from subcontractors; or
(iv) A termination settlement; or
(2) The weighted guidelines method does not produce a reasonable
overall profit objective and the head of the contracting activity approves use of the
alternate approach in writing.
(D) Shall use the weighted guidelines method to establish a basic profit rate
under a formula-type pricing agreement, and may then use the basic rate on all actions

under the agreement, provided that conditions affecting profit do not change.

(E) Shall document the profit analysis in the contract file.
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(5) Although specific agreement on the applied weights or values for individual
profit factors shall not be attempted, the contracting officer may encourage the
contractor to—

(A) Present the details of its proposed profit amounts in the weighted
guidelines format or similar structured approach; and

(B) Use the weighted guidelines method in developing profit objectives for
negotiated subcontracts.

(6) The contracting officer must also verify that relevant variables have not
materially changed (e.g., performance risk, interest rates, progress payment rates,
distribution of facilities capital).

(d) Profit-analysis factors.

(1) Common factors. The common factors are embodied in the DoD structured
approaches and need not be further considered by the contracting officer.

215.404-70 DD Form 1547, Record of Weighted Guidelines Method
Application.

Follow the procedures at PGI 215.404-70 for use of DD Form 1547 whenever a
structured approach to profit analysis is required.

215.404-71 Weighted guidelines method.
215.404-71-1 General.
(a) The weighted guidelines method focuses on four profit factors—
(1) Performance risk;
(2) Contract type risk;
(3) Facilities capital employed; and
(4) Cost efficiency.

(b) The contracting officer assigns values to each profit factor; the value multiplied
by the base results in the profit objective for that factor. Except for the cost efficiency
special factor, each profit factor has a normal value and a designated range of values.
The normal value is representative of average conditions on the prospective contract
when compared to all goods and services acquired by DoD. The designated range
provides values based on above normal or below normal conditions. In the price
negotiation documentation, the contracting officer need not explain assignment of the
normal value, but should address conditions that justify assignment of other than the
normal value. The cost efficiency special factor has no normal value. The contracting
officer shall exercise sound business judgment in selecting a value when this special
factor is used (see 215.404-71-5).

215.404-71-2 Performance risk.
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(a) Description. This profit factor addresses the contractor's degree of risk in
fulfilling the contract requirements. The factor consists of two parts:

(1) Technical--the technical uncertainties of performance.

(2) Management/cost control--the degree of management effort necessary--
(1) To ensure that contract requirements are met; and
(1) To reduce and control costs.

(b) Determination. The following extract from the DD Form 1547 is annotated to
describe the process.

Assigned  Assigned Base Profit
Item Contractor Risk Factors Weighting  Value (Item 20) Objective
21. Technical 1) @) N/A N/A
22. Management/ (1) (2) N/A N/A
Cost Control
23. Performance Risk N/A 3) 4) )
(Composite)

(1) Assign a weight (percentage) to each element according to its input to the
total performance risk. The total of the two weights equals 100 percent.

(2) Select a value for each element from the list in paragraph (c) of this
subsection using the evaluation criteria in paragraphs (d) and (e) of this subsection.

(3) Compute the composite as shown in the following example:

Assigned Assigned Weighted
Weighting Value Value
Technical 60% 5.0% 3.0%
Management/ 40% 4.0% 1.6%
Cost Control
Composite Value 100% 4.6%

(4) Insert the amount from Block 20 of the DD Form 1547. Block 20 is total
contract costs, excluding facilities capital cost of money.

(5) Multiply (3) by (4).

(c) Values: Normal and designated ranges.
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Normal Value Designated Range

Standard 5% 3% to 7%
Technology 9% 7% to 11%
Incentive

(1) Standard. The standard designated range should apply to most contracts.

(2) Technology incentive. For the technical factor only, contracting officers may
use the technology incentive range for acquisitions that include development,
production, or application of innovative new technologies. The technology incentive
range does not apply to efforts restricted to studies, analyses, or demonstrations that
have a technical report as their primary deliverable.

(d) Evaluation criteria for technical.

(1) Review the contract requirements and focus on the critical performance
elements in the statement of work or specifications. Factors to consider include—

(1) Technology being applied or developed by the contractor;
(1) Technical complexity;

(111) Program maturity;

(1iv) Performance specifications and tolerances;

(v) Delivery schedule; and

(vi) Extent of a warranty or guarantee.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value in those
cases where there is a substantial technical risk. Indicators are—

(A) Items are being manufactured using specifications with stringent
tolerance limits;

(B) The efforts require highly skilled personnel or require the use of
state-of-the-art machinery;

(C) The services and analytical efforts are extremely important to the
Government and must be performed to exacting standards;

(D) The contractor's independent development and investment has
reduced the Government's risk or cost;

(E) The contractor has accepted an accelerated delivery schedule to
meet DoD requirements; or
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(F) The contractor has assumed additional risk through warranty
provisions.

(1) Extremely complex, vital efforts to overcome difficult technical obstacles
that require personnel with exceptional abilities, experience, and professional
credentials may justify a value significantly above normal.

(i11) The following may justify a maximum value—

(A) Development or initial production of a new item, particularly if
performance or quality specifications are tight; or

(B) A high degree of development or production concurrency.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value in those
cases where the technical risk is low. Indicators are—

(A) Requirements are relatively simple;

(B) Technology is not complex;

(C) Efforts do not require highly skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort or a repetitive type acquisition.

(1) The contracting officer may assign a value significantly below normal
for—

(A) Routine services;
(B) Production of simple items;

(C) Rote entry or routine integration of Government-furnished
information; or

(D) Simple operations with Government-furnished property.

(4) Technology incentive range.

(1) The contracting officer may assign values within the technology
incentive range when contract performance includes the introduction of new, significant
technological innovation. Use the technology incentive range only for the most
innovative contract efforts. Innovation may be in the form of--
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(A) Development or application of new technology that fundamentally
changes the characteristics of an existing product or system and that results in
increased technical performance, improved reliability, or reduced costs; or

(B) New products or systems that contain significant technological
advances over the products or systems they are replacing.

(i) When selecting a value within the technology incentive range, the
contracting officer should consider the relative value of the proposed innovation to the
acquisition as a whole. When the innovation represents a minor benefit, the
contracting officer should consider using values less than the norm. For innovative
efforts that will have a major positive impact on the product or program, the
contracting officer may use values above the norm.

(e) Evaluation criteria for management/cost control.
(1) The contracting officer should evaluate--
(1) The contractor's management and internal control systems using
contracting office information and reviews made by field contract administration offices

or other DoD field offices;

(1) The management involvement expected on the prospective contract
action;

(111) The degree of cost mix as an indication of the types of resources applied
and value added by the contractor;

(iv) The contractor's support of Federal socioeconomic programs;

(v) The expected reliability of the contractor's cost estimates (including the
contractor's cost estimating system);

(vi) The adequacy of the contractor's management approach to controlling
cost and schedule; and

(vi1) Any other factors that affect the contractor's ability to meet the cost
targets (e.g., foreign currency exchange rates and inflation rates).

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value when
there is a high degree of management effort. Indicators of this are—

(A) The contractor's value added is both considerable and reasonably
difficult;

(B) The effort involves a high degree of integration or coordination;

(C) The contractor has a good record of past performance;
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(D) The contractor has a substantial record of active participation in
Federal socioeconomic programs;

(E) The contractor provides fully documented and reliable cost
estimates;

(F) The contractor makes appropriate make-or-buy decisions; or
(G) The contractor has a proven record of cost tracking and control.

(i) The contracting officer may justify a maximum value when the effort—
(A) Requires large scale integration of the most complex nature;

(B) Involves major international activities with significant management
coordination (e.g., offsets with foreign vendors); or

(C) Has critically important milestones.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value when the
management effort is minimal. Indicators of this are—

(A) The program is mature and many end item deliveries have been
made;

(B) The contractor adds minimal value to an item,;
(C) The efforts are routine and require minimal supervision;
(D) The contractor provides poor quality, untimely proposals;

(E) The contractor fails to provide an adequate analysis of
subcontractor costs;

(F) The contractor does not cooperate in the evaluation and negotiation
of the proposal;

(G) The contractor's cost estimating system is marginal;

(H) The contractor has made minimal effort to initiate cost reduction
programs;

(D) The contractor's cost proposal is inadequate;

(J) The contractor has a record of cost overruns or another indication of
unreliable cost estimates and lack of cost control; or

(K) The contractor has a poor record of past performance.

(i) The following may justify a value significantly below normal—
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(A) Reviews performed by the field contract administration offices
disclose unsatisfactory management and internal control systems (e.g., quality
assurance, property control, safety, security); or

(B) The effort requires an unusually low degree of management
involvement.

215.404-71-3 Contract type risk and working capital adjustment.

(a) Description. The contract type risk factor focuses on the degree of cost risk
accepted by the contractor under varying contract types. The working capital
adjustment is an adjustment added to the profit objective for contract type risk. It only
applies to fixed-price contracts that provide for progress payments. Though it uses a
formula approach, it is not intended to be an exact calculation of the cost of working
capital. Its purpose is to give general recognition to the contractor's cost of working
capital under varying contract circumstances, financing policies, and the economic
environment.

(b) Determination. The following extract from the DD 1547 is annotated to explain
the process.

Contractor Assigned Base Profit
Item | Risk Factors Value (Item 20) | Objective
24. Contract Type Risk (1) (2) 3)
Cost Length Interest
Financed Factor Rate
25. Working Capital (4) ) (6) (7) (8

(1) Select a value from the list of contract types in paragraph (c) of this
subsection using the evaluation criteria in paragraph (d) of this subsection.

(2) Insert the amount from Block 20, i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when the prospective contract is a fixed-price
contract containing provisions for progress payments.

(5) Insert the amount computed per paragraph (e) of this subsection.

(6) Insert the appropriate figure from paragraph (f) of this subsection.
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(7) Use the interest rate established by the Secretary of the Treasury (see
http://www.treasurydirect.gov/govt/rates/teir/tcir opdirsemi.htm). Do not use any other
interest rate.

(8) Multiply (5) by (6) by (7). This is the working capital adjustment. It shall
not exceed 4 percent of the contract costs in Block 20.

(c) Values: Normal and designated ranges.

Normal | Designated
Contract Type Notes Value Range
(percent) | (percent)

Firm-fixed-price, no financing (1) 5 4 to 6.
Firm-fixed-price, with performance-based (6) 4 2.5 to 5.5.
payments
Firm-fixed-price, with progress payments (2) 3 2 to 4.
Fixed-price incentive, no financing (1) 3 2 to 4.
Fixed-price incentive, with performance- (6) 2 0.5 to 3.5.
based payments
Fixed-price with redetermination 3)
provision
Fixed-price incentive, with progress 2) 1 0 to 2.
payments
Cost-plus-incentive-fee 4) 1 0 to 2.
Cost-plus-fixed-fee 4) .5 Oto 1.
Time-and-materials (including overhaul (5) b 0 to 1.
contracts priced on time-and-materials
basis)
Labor-hour ) b 0to 1.
Firm-fixed-price, level-of-effort (5) .5 Oto 1.

(1) “No financing” means either that the contract does not provide progress
payments or performance-based payments, or that the contract provides them only on a
limited basis, such as financing of first articles. Do not compute a working capital
adjustment.

(2) When the contract contains provisions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning profit values, treat a fixed-price contract with
redetermination provisions as if it were a fixed-price incentive contract with below
normal conditions.

(4) Cost-plus contracts shall not receive the working capital adjustment.
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(5) These types of contracts are considered cost-plus-fixed-fee contracts for the
purposes of assigning profit values. They shall not receive the working capital
adjustment in Block 25. However, they may receive higher than normal values within
the designated range to the extent that portions of cost are fixed.

(6) When the contract contains provisions for performance-based payments, do
not compute a working capital adjustment.

(d) Evaluation criteria.

(1) General. The contracting officer should consider elements that affect
contract type risk such as—

(1) Length of contract;

(1) Adequacy of cost data for projections;

(111) Economic environment;

(iv) Nature and extent of subcontracted activity;

(v) Protection provided to the contractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines contained in incentive provisions;

(vi1) Risks associated with contracts for foreign military sales (FMS) that
are not funded by U.S. appropriations; and

(viil)) When the contract contains provisions for performance-based
payments—

(A) The frequency of payments;

(B) The total amount of payments compared to the maximum allowable
amount specified at FAR 32.1004(b)(2); and

(C) The risk of the payment schedule to the contractor.

(2) Mandatory. The contracting officer shall assess the extent to which costs
have been incurred prior to definitization of the contract action (also see 217.7404-6(a)).
The assessment shall include any reduced contractor risk on both the contract before
definitization and the remaining portion of the contract. When costs have been
incurred prior to definitization, generally regard the contract type risk to be in the low
end of the designated range. If a substantial portion of the costs have been incurred
prior to definitization, the contracting officer may assign a value as low as 0 percent,
regardless of contract type.

(3) Above normal conditions. The contracting officer may assign a higher than
normal value when there is substantial contract type risk. Indicators of this are—
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(1) Efforts where there is minimal cost history;

(1) Long-term contracts without provisions protecting the contractor,
particularly when there is considerable economic uncertainty;

(111) Incentive provisions (e.g., cost and performance incentives) that place a
high degree of risk on the contractor;

(iv) FMS sales (other than those under DoD cooperative logistics support
arrangements or those made from U.S. Government inventories or stocks) where the
contractor can demonstrate that there are substantial risks above those normally
present in DoD contracts for similar items; or

(v) An aggressive performance-based payment schedule that increases risk.

(4) Below normal conditions. The contracting officer may assign a lower than
normal value when the contract type risk is low. Indicators of this are—

(1) Very mature product line with extensive cost history;

(1) Relatively short-term contracts;

(1) Contractual provisions that substantially reduce the contractor's risk;
(iv) Incentive provisions that place a low degree of risk on the contractor;

(v) Performance-based payments totaling the maximum allowable
amount(s) specified at FAR 32.1004(b)(2); or

(vi) A performance-based payment schedule that is routine with minimal
risk.

(e) Costs financed.

(1) Costs financed equal total costs multiplied by the portion (percent) of costs
financed by the contractor.

(2) Total costs equal Block 20 (i.e., all allowable costs excluding facilities capital
cost of money), reduced as appropriate when—

(1) The contractor has little cash investment (e.g., subcontractor progress
payments liquidated late in period of performance);

(1) Some costs are covered by special financing provisions, such as advance
payments; or

(111) The contract is multiyear and there are special funding arrangements.

(3) The portion that the contractor finances is generally the portion not covered
by progress payments, i.e., 100 percent minus the customary progress payment rate
(see FAR 32.501). For example, if a contractor receives progress payments at 80
percent, the portion that the contractor finances is 20 percent. On contracts that
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provide progress payments to small businesses, use the customary progress payment
rate for large businesses.

(®) Contract length factor.

(1) This is the period of time that the contractor has a working capital
investment in the contract. It—

(1) Is based on the time necessary for the contractor to complete the
substantive portion of the work;

(1) Is not necessarily the period of time between contract award and final
delivery (or final payment), as periods of minimal effort should be excluded;

(111) Should not include periods of performance contained in option
provisions; and

(iv) Should not, for multiyear contracts, include periods of performance
beyond that required to complete the initial program year's requirements.

(2) The contracting officer—
(1) Should use the following table to select the contract length factor;

(1) Should develop a weighted average contract length when the contract
has multiple deliveries; and

(111) May use sampling techniques provided they produce a representative

result.
TABLE
Period to Perform Substantive Contract Length
Portion (in months) Factor
21 or less .40
22 to 27 .65
28 to 33 .90
34 to 39 1.15
40 to 45 1.40
46 to 51 1.65
52 to 57 1.90
58 to 63 2.15
64 to 69 2.40
70 to 75 2.65
76 or more 2.90

(3) Example: A prospective contract has a performance period of 40 months
with end items being delivered in the 34th, 36th, 38th, and 40th months of the contract.
The average period is 37 months and the contract length factor is 1.15.
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215.404-71-4 Facilities capital employed.

(a) Description. This factor focuses on encouraging and rewarding capital
investment in facilities that benefit DoD. It recognizes both the facilities capital that
the contractor will employ in contract performance and the contractor's commitment to
1mproving productivity.

(b) Contract facilities capital estimates. The contracting officer shall estimate the
facilities capital cost of money and capital employed using—

(1) An analysis of the appropriate Forms CASB-CMF and cost of money factors
(48 CFR 9904.414 and FAR 31.205-10); and

(2) DD Form 1861, Contract Facilities Capital Cost of Money.

(¢) Useof DD Form 1861. See PGI 215.404-71-4(c) for obtaining field pricing
support for preparing DD Form 1861.

(1) Purpose. The DD Form 1861 provides a means of linking the Form CASB-
CMF and DD Form 1547, Record of Weighted Guidelines Application. It—

(1 Enables the contracting officer to differentiate profit objectives for
various types of assets (land, buildings, equipment). The procedure is similar to
applying overhead rates to appropriate overhead allocation bases to determine contract
overhead costs.

(11) Is designed to record and compute the contract facilities capital cost of
money and capital employed which is carried forward to DD Form 1547.

(2) Completion instructions. Complete a DD Form 1861 only after evaluating
the contractor's cost proposal, establishing cost of money factors, and establishing a
prenegotiation objective on cost. Complete the form as follows:

(1) List overhead pools and direct-charging service centers (if used) in the
same structure as they appear on the contractor's cost proposal and Form CASB-CMF.
The structure and allocation base units-of-measure must be compatible on all three
displays.

(1) Extract appropriate contract overhead allocation base data, by year,
from the evaluated cost breakdown or prenegotiation cost objective and list against each
overhead pool and direct-charging service center.

(111) Multiply each allocation base by its corresponding cost of money factor
to get the facilities capital cost of money estimated to be incurred each year. The sum of
these products represents the estimated contract facilities capital cost of money for the
year's effort.

(iv) Total contract facilities cost of money is the sum of the yearly amounts.
(v) Since the facilities capital cost of money factors reflect the applicable

cost of money rate in Column 1 of Form CASB-CMF, divide the contract cost of money
by that same rate to determine the contract facilities capital employed.
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(d) Preaward facilities capital applications. To establish cost and price objectives,
apply the facilities capital cost of money and capital employed as follows:

(1) Cost of Money.

(1) Cost Objective. Use the imputed facilities capital cost of money, with
normal, booked costs, to establish a cost objective or the target cost when structuring an
incentive type contract. Do not adjust target costs established at the outset even
though actual cost of money rates become available during the period of contract
performance.

(1) Profit Objective. When measuring the contractor's effort for the purpose
of establishing a prenegotiation profit objective, restrict the cost base to normal, booked
costs. Do not include cost of money as part of the cost base.

(2) Facilities Capital Employed. Assess and weight the profit objective for risk
associated with facilities capital employed in accordance with the profit guidelines at
215.404-71-4.

(e) Determination. The following extract from the DD Form 1547 has been
annotated to explain the process.

Contractor Facilities Assigned Amount Profit
Item Capital Employed Value Employed Objective
26. Land N/A (2) N/A
217. Buildings N/A 2) N/A
28. Equipment (1) 2 3)

(1) Select a value from the list in paragraph (c) of this subsection using the
evaluation criteria in paragraph (d) of this subsection.

(2) Use the allocated facilities capital attributable to land, buildings, and
equipment, as derived in DD Form 1861, Contract Facilities Capital Cost of Money.

(1) In addition to the net book value of facilities capital employed, consider
facilities capital that is part of a formal investment plan if the contractor submits
reasonable evidence that—

(A) Achievable benefits to DoD will result from the investment; and

(B) The benefits of the investment are included in the forward pricing
structure.

(1) If the value of intracompany transfers has been included in Block 20 at
cost (1.e., excluding general and administrative (G&A) expenses and profit), add to the
contractor's allocated facilities capital, the allocated facilities capital attributable to the
buildings and equipment of those corporate divisions supplying the intracompany
transfers. Do not make this addition if the value of intracompany transfers has been
included in Block 20 at price (i.e., including G&A expenses and profit).
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(3) Multiply (1) by (2).

() Values: Normal and designated ranges.

Asset Type Normal Value Designated Range

Land 0% N/A
Buildings 0% N/A
Equipment 17.5% 10% to 25%

(g) Evaluation criteria.
(1) In evaluating facilities capital employed, the contracting officer—

(1) Should relate the usefulness of the facilities capital to the goods or
services being acquired under the prospective contract;

(1) Should analyze the productivity improvements and other anticipated
industrial base enhancing benefits resulting from the facilities capital investment,
including—

(A) The economic value of the facilities capital, such as physical age,
undepreciated value, idleness, and expected contribution to future defense needs; and

(B) The contractor's level of investment in defense related facilities as
compared with the portion of the contractor's total business that is derived from DoD;
and

(111) Should consider any contractual provisions that reduce the contractor's
risk of investment recovery, such as termination protection clauses and capital
investment indemnification.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value if the
facilities capital investment has direct, identifiable, and exceptional benefits.
Indicators are—

(A) New investments in state-of-the-art technology that reduce
acquisition cost or yield other tangible benefits such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for research and development
applications.

(1) The contracting officer may assign a value significantly above normal
when there are direct and measurable benefits in efficiency and significantly reduced
acquisition costs on the effort being priced. Maximum values apply only to those cases
where the benefits of the facilities capital investment are substantially above normal.

(3) Below normal conditions.
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(1) The contracting officer may assign a lower than normal value if the
facilities capital investment has little benefit to DoD. Indicators are—

(A) Allocations of capital apply predominantly to commercial item lines;

(B) Investments are for such things as furniture and fixtures, home or
group level administrative offices, corporate aircraft and hangars, gymnasiums; or

(C) Facilities are old or extensively idle.

(i1) The contracting officer may assign a value significantly below normal
when a significant portion of defense manufacturing is done in an environment
characterized by outdated, inefficient, and labor-intensive capital equipment.

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an incentive for contractors to reduce costs. To the
extent that the contractor can demonstrate cost reduction efforts that benefit the
pending contract, the contracting officer may increase the prenegotiation profit
objective by an amount not to exceed 4 percent of total objective cost (Block 20 of the
DD Form 1547) to recognize these efforts (Block 29).

(b) To determine if using this factor is appropriate, the contracting officer shall
consider criteria, such as the following, to evaluate the benefit the contractor’s cost
reduction efforts will have on the pending contract:

(1) The contractor’s participation in Single Process Initiative improvements;

(2) Actual cost reductions achieved on prior contracts;

(3) Reduction or elimination of excess or idle facilities;

(4) The contractor’s cost reduction initiatives (e.g., competition advocacy
programs, technical insertion programs, obsolete parts control programs, spare parts
pricing reform, value engineering, outsourcing of functions such as information
technology). Metrics developed by the contractor such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct and indirect costs) or other productivity
measures may provide the basis for assessing the effectiveness of the contractor’s cost
reduction initiatives over time;

(5) The contractor’s adoption of process improvements to reduce costs;

(6) Subcontractor cost reduction efforts;

(7) The contractor’s effective incorporation of commercial items and processes;
or

(8) The contractor’s investment in new facilities when such investments
contribute to better asset utilization or improved productivity.
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(c) When selecting the percentage to use for this special factor, the contracting
officer has maximum flexibility in determining the best way to evaluate the benefit the
contractor’s cost reduction efforts will have on the pending contract. However, the
contracting officer shall consider the impact that quantity differences, learning, changes
1n scope, and economic factors such as inflation and deflation will have on cost
reduction.

215.404-72 Modified weighted guidelines method for nonprofit organizations
other than FFRDCs.

(a) Definition. As used in this subpart, a nonprofit organization is a business
entity—

(1) That operates exclusively for charitable, scientific, or educational purposes;
(2) Whose earnings do not benefit any private shareholder or individual;

(3) Whose activities do not involve influencing legislation or political
campaigning for any candidate for public office; and

(4) That is exempted from Federal income taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that are entities that have been identified by the
Secretary of Defense or a Secretary of a Department as receiving sustaining support on
a cost-plus-fixed-fee basis from a particular DoD department or agency, compute a fee
objective for covered actions using the weighted guidelines method in 215.404-71, with
the following modifications:

(1) Modifications to performance risk (Blocks 21-23 of the DD Form 1547).

(1) If the contracting officer assigns a value from the standard designated
range (see 215.404-71-2(c)), reduce the fee objective by an amount equal to 1 percent of
the costs in Block 20 of the DD Form 1547. Show the net (reduced) amount on the DD
Form 1547.

(1) Do not assign a value from the technology incentive designated range.

(2) Modifications to contract type risk (Block 24 of the DD Form 1547). Use a
designated range of —1 percent to O percent instead of the values in 215.404-71-3. There
is no normal value.

(c) For all other nonprofit organizations except FFRDCs, compute a fee objective for
covered actions using the weighted guidelines method in 215.404-71, modified as
described in paragraph (b)(1) of this subsection.

215.404-73 Alternate structured approaches.

(a) The contracting officer may use an alternate structured approach under
215.404-4(c).
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(b) The contracting officer may design the structure of the alternate, but it shall
include—

(1) Consideration of the three basic components of profit--performance risk,
contract type risk (including working capital), and facilities capital employed. However,
the contracting officer is not required to complete Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of money.

(1) The contracting officer shall reduce the overall prenegotiation profit
objective by the amount of facilities capital cost of money under Cost Accounting
Standard (CAS) 414, Cost of Money as an Element of the Cost of Facilities Capital (48
CFR 9904.414). Cost of money under CAS 417, Cost of Money as an Element of the
Cost of Capital Assets Under Construction (48 CFR 9904.417), should not be used to
reduce the overall prenegotiation profit objective. The profit amount in the negotiation
summary of the DD Form 1547 must be net of the offset.

(1) This adjustment is needed for the following reason: The values of the
profit factors used in the weighted guidelines method were adjusted to recognize the
shift in facilities capital cost of money from an element of profit to an element of
contract cost (see FAR 31.205-10) and reductions were made directly to the profit
factors for performance risk. In order to ensure that this policy is applied to all DoD
contracts that allow facilities capital cost of money, similar adjustments shall be made
to contracts that use alternate structured approaches.

215.404-74 Fee requirements for cost-plus-award-fee contracts.

In developing a fee objective for cost-plus-award-fee contracts, the contracting officer
shall—

(a) Follow the guidance in FAR 16.405-2 and 216.405-2;
(b) Not use the weighted guidelines method or alternate structured approach;

(c) Apply the offset policy in 215.404-73(b)(2) for facilities capital cost of money, 1.e.,
reduce the base fee by the amount of facilities capital cost of money; and

(d) Not complete a DD Form 1547.

215.404-75 Fee requirements for FFRDCs.
For nonprofit organizations that are FFRDCs, the contracting officer—

(a) Should consider whether any fee is appropriate. Considerations shall include
the FFRDC’s—

(1) Proportion of retained earnings (as established under generally accepted
accounting methods) that relates to DoD contracted effort;

(2) Facilities capital acquisition plans;

(3) Working capital funding as assessed on operating cycle cash needs; and
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(4) Provision for funding unreimbursed costs deemed ordinary and necessary to
the FFRDC.

(b) Shall, when a fee is considered appropriate, establish the fee objective in
accordance with FFRDC fee policies in the DoD FFRDC Management Plan.

(c) Shall not use the weighted guidelines method or an alternate structured
approach.

215.404-76 Reporting profit and fee statistics.
Follow the procedures at PGI 215.404-76 for reporting profit and fee statistics.

215.406-1 Prenegotiation objectives.
Follow the procedures at PGI 215.406-1 for establishing prenegotiation objectives.

215.406-3 Documenting the negotiation.
Follow the procedures at PGI 215.406-3 for documenting the negotiation.

215.407-2 Make-or-buy programs.
(e) Program requirements.
(1) Items and work included. The minimum dollar amount is $1 million.
215.407-3 Forward pricing rate agreements.

(b)@) Use forward pricing rate agreement (FPRA) rates when such rates are
available, unless waived on a case-by-case basis by the head of the contracting activity.

(1) Advise the ACO of each case waived.
(i11) Contact the ACO for questions on FPRAs or recommended rates.
215.407-4 Should-cost review.
See PGI 215.407-4 for guidance on determining whether to perform a program or
overhead should-cost review.
215.407-5 Estimating systems.
215.407-5-70 Disclosure, maintenance, and review requirements.
(a) Definitions.

(1) “Acceptable estimating system” is defined in the clause at 252.215-7002,
Cost Estimating System Requirements.

(2) “Contractor” means a business unit as defined in FAR 2.101.

(3) “Estimating system” is as defined in the clause at 252.215-7002, Cost
Estimating System Requirements.
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(4) “Significant estimating system deficiency” means a shortcoming in the
estimating system that is likely to consistently result in proposal estimates for total
cost or a major cost element(s) that do not provide an acceptable basis for negotiation of
fair and reasonable prices.

(b) Applicability.

(1) DoD policy is that all contractors have acceptable estimating systems that
consistently produce well-supported proposals that are acceptable as a basis for
negotiation of fair and reasonable prices.

(2) Alarge business contractor is subject to estimating system disclosure,
maintenance, and review requirements if—

(1) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $50 million or more for which cost or pricing data were
required; or

(11) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $10 million or more (but less than $50 million) for which cost or
pricing data were required and the contracting officer, with concurrence or at the
request of the ACO, determines it to be in the best interest of the Government (e.g.,
significant estimating problems are believed to exist or the contractor's sales are
predominantly Government).

(c) Responsibilities.
(1) The contracting officer shall—

(1) Through use of the clause at 252.215-7002, Cost Estimating System
Requirements, apply the disclosure, maintenance, and review requirements to large
business contractors meeting the criteria in paragraph (b)(2)(1) of this subsection;

(1) Consider whether to apply the disclosure, maintenance, and review
requirements to large business contractors under paragraph (b)(2)(i1) of this subsection;
and

(111) Not apply the disclosure, maintenance, and review requirements to
other than large business contractors.

(2) The cognizant ACO, for contractors subject to paragraph (b)(2) of this
subsection, shall—

(1) Determine the acceptability of the disclosure and system; and
(1) Pursue correction of any deficiencies.

(3) The cognizant auditor, on behalf of the ACO, serves as team leader in
conducting estimating system reviews.

(4) A contractor subject to estimating system disclosure, maintenance, and
review requirements shall—
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(1 Maintain an acceptable system;
(1) Describe its system to the ACO;
(111) Provide timely notice of changes in the system; and
(iv) Correct system deficiencies identified by the ACO.
(d) Characteristics of an acceptable estimating system.
(1) General. An acceptable system should provide for the use of appropriate
source data, utilize sound estimating techniques and good judgment, maintain a
consistent approach, and adhere to established policies and procedures.
(2) Evaluation. In evaluating the acceptability of a contractor's estimating
system, the ACO should consider whether the contractor's estimating system, for

example—

(1) Establishes clear responsibility for preparation, review, and approval of
cost estimates;

(1) Provides a written description of the organization and duties of the
personnel responsible for preparing, reviewing, and approving cost estimates;

(111) Assures that relevant personnel have sufficient training, experience,
and guidance to perform estimating tasks in accordance with the contractor's
established procedures;

(iv) Identifies the sources of data and the estimating methods and rationale
used in developing cost estimates;

(v) Provides for appropriate supervision throughout the estimating process;
(vi) Provides for consistent application of estimating techniques;

(vi1) Provides for detection and timely correction of errors;

(vii1) Protects against cost duplication and omissions;

(ix) Provides for the use of historical experience, including historical vendor
pricing information, where appropriate;

(x) Requires use of appropriate analytical methods;

(x1) Integrates information available from other management systems,
where appropriate;

(xi1) Requires management review including verification that the company's
estimating policies, procedures, and practices comply with this regulation;
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(x111) Provides for internal review of and accountability for the acceptability
of the estimating system, including the comparison of projected results to actual results
and an analysis of any differences;

(xiv) Provides procedures to update cost estimates in a timely manner
throughout the negotiation process; and

(xv) Addresses responsibility for review and analysis of the reasonableness
of subcontract prices.

(3) Indicators of potentially significant estimating deficiencies. The following
examples indicate conditions that may produce or lead to significant estimating
deficiencies—

(1) Failure to ensure that historical experience is available to and utilized by
cost estimators, where appropriate;

(i1) Continuing failure to analyze material costs or failure to perform
subcontractor cost reviews as required;

(1) Consistent absence of analytical support for significant proposed cost
amounts;

(iv) Excessive reliance on individual personal judgment where historical
experience or commonly utilized standards are available;

(v) Recurring significant defective pricing findings within the same cost
element(s);

(vi) Failure to integrate relevant parts of other management systems (e.g.,
production control or cost accounting) with the estimating system so that the ability to
generate reliable cost estimates is impaired; and

(vi1) Failure to provide established policies, procedures, and practices to
persons responsible for preparing and supporting estimates.

(e) Review procedures. Follow the procedures at PGI 215.407-5-70(e) for
establishing and conducting estimating system reviews.

(f) Disposition of survey team findings. Follow the procedures at PGI 215.407-5-
70(f) for disposition of the survey team findings.

(g) Impact of estimating system deficiencies on specific proposals.

(1) Field pricing teams will discuss identified estimating system deficiencies
and their impact in all reports on contractor proposals until the deficiencies are
resolved.

(2) The contracting officer responsible for negotiation of a proposal generated by
an estimating system with an identified deficiency shall evaluate whether the
deficiency impacts the negotiations. If it does not, the contracting officer should proceed
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with negotiations. If it does, the contracting officer should consider other alternatives,
e.g—

(1) Allowing the contractor additional time to correct the estimating system
deficiency and submit a corrected proposal;

(i) Considering another type of contract, e.g., FPIF instead of FFP;

(111) Using additional cost analysis techniques to determine the
reasonableness of the cost elements affected by the system's deficiency;

(iv) Segregating the questionable areas as a cost reimbursable line item;
(v) Reducing the negotiation objective for profit or fee; or

(vi) Including a contract (reopener) clause that provides for adjustment of
the contract amount after award.

(3) The contracting officer who incorporates a reopener clause into the contract
1s responsible for negotiating price adjustments required by the clause. Any reopener
clause necessitated by an estimating deficiency should—

(1) Clearly identify the amounts and items that are in question at the time
of negotiation;

(1) Indicate a specific time or subsequent event by which the contractor will
submit a supplemental proposal, including cost or pricing data, identifying the cost
impact adjustment necessitated by the deficient estimating system;

(111) Provide for the contracting officer to unilaterally adjust the contract
price if the contractor fails to submit the supplemental proposal; and

(iv) Provide that failure of the Government and the contractor to agree to
the price adjustment shall be a dispute under the Disputes clause.

215.408 Solicitation provisions and contract clauses.

(1) Use the clause at 252.215-7000, Pricing Adjustments, in solicitations and
contracts that contain the clause at—

(1) FAR 52.215-11, Price Reduction for Defective Cost or Pricing Data--
Modifications;

(1) FAR 52.215-12, Subcontractor Cost or Pricing Data; or
(111) FAR 52.215-13, Subcontractor Cost or Pricing Data--Modifications.

(2) Use the clause at 252.215-7002, Cost Estimating System Requirements, in all
solicitations and contracts to be awarded on the basis of cost or pricing data.

215.470 Estimated data prices.
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(a) DoD requires estimates of the prices of data in order to evaluate the cost to the
Government of data items in terms of their management, product, or engineering value.

(b) When data are required to be delivered under a contract, include DD Form 1423,
Contract Data Requirements List, in the solicitation. See PGI 215.470(b) for guidance
on the use of DD Form 1423.

(c) The contracting officer shall ensure that the contract does not include a
requirement for data that the contractor has delivered or is obligated to deliver to the
Government under another contract or subcontract, and that the successful offeror
identifies any such data required by the solicitation. However, where duplicate data
are desired, the contract price shall include the costs of duplication, but not of
preparation, of such data.

1998 EDITION 215.4-26



Defense Federal Acquisition Regulation Supplement

Part 219—Small Business Programs

SUBPART 219.8—-CONTRACTING WITH THE SMALL BUSINESS
ADMINISTRATION (THE 8(A) PROGRAM)
(Revised March 27, 2007)

219.800 General.

(a) By Partnership Agreement (PA) dated February 1, 2002, between the Small
Business Administration (SBA) and the Department of Defense (DoD), the SBA
delegated to the Under Secretary of Defense (Acquisition, Technology, and Logistics) its
authority under paragraph 8(a)(1)(A) of the Small Business Act (15 U.S.C. 637(a)) to
enter into 8(a) prime contracts, and its authority under 8(a)(1)(B) of the Small Business
Act to award the performance of those contracts to eligible 8(a) Program participants.
However, the SBA remains the prime contractor on all 8(a) contracts, continues to
determine eligibility of concerns for contract award, and retains appeal rights under
FAR 19.810. The SBA delegates only the authority to sign contracts on its behalf.
Consistent with the provisions of this subpart, this authority is hereby redelegated to
DoD contracting officers within the United States or its outlying areas, to the extent
that it is consistent with any dollar or other restrictions established in individual
warrants. This authority expires on September 30, 2006.

See DoD Class Deviation 2007-O0003, New 8(a) Partnership Agreement Between the U.S.
Small Business Administration and the Department of Defense, issued on February 28,

2007. This deviation is effective until superseded, rescinded, or incorporated into the
DFARS.

(b) Contracts awarded under the PA may be awarded directly to the 8(a) participant
on either a sole source or competitive basis. An SBA signature on the contract is not
required.

(c) Notwithstanding the PA, the contracting officer may elect to award a contract
pursuant to the provisions of FAR Subpart 19.8.

219.803 Selecting acquisitions for the 8(a) Program.

(b) Contracting activities should respond to SBA requests for contract support
within 30 calendar days after receipt.

(c) Before considering a small business set-aside, review the acquisition for offering
under the 8(a) Program.

219.804 Evaluation, offering, and acceptance.
219.804-1 Agency evaluation.

() The 8(a) firms should be offered the opportunity to give a technical presentation.
219.804-2 Agency offering.

(1) For requirements processed under the PA cited in 219.800 (but see paragraph

(2) of this subsection for procedures related to purchase orders that do not exceed the
simplified acquisition threshold), the notification to the SBA shall clearly indicate that
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the requirement is being processed under the PA. All notifications should be submitted
in writing, using facsimile or electronic mail, when possible, and shall specify that—

(1) Under the PA, an SBA acceptance or rejection of the offering is required
within 5 working days of receipt of the offering; and

(11)(A) For sole source requirements, an SBA acceptance shall include a size
verification and a determination of the 8(a) firm’s program eligibility, and, upon
acceptance, the contracting officer will solicit a proposal, conduct negotiations, and
make award directly to the 8(a) firm; or

(B) For competitive requirements, upon acceptance, the contracting officer
will solicit offers, conduct source selection, and, upon receipt of an eligibility
verification, award a contract directly to the selected 8(a) firm.

(2) Under the PA cited in 219.800, no separate agency offering or SBA acceptance is
needed for requirements that are issued under purchase orders that do not exceed the
simplified acquisition threshold. After an 8(a) contractor has been identified, the
contracting officer shall establish the prices, terms, and conditions with the 8(a)
contractor and shall prepare a purchase order consistent with the procedures in Part
213 and FAR Part 13, including the applicable clauses required by this subpart. No
later than the day that the purchase order is provided to the 8(a) contractor, the
contracting officer shall provide to the cognizant SBA Business Opportunity Specialist,
using facsimile, electronic mail, or any other means acceptable to the SBA district
office—

(1) A copy of the signed purchase order; and

(1) A notice stating that the purchase order is being processed under the PA.
The notice also shall indicate that the 8(a) contractor will be deemed eligible for award
and will automatically begin work under the purchase order unless, within 2 working
days after SBA’s receipt of the purchase order, the 8(a) contractor and the contracting
officer are notified that the 8(a) contractor is ineligible for award.

(3) The notification to SBA shall identify any joint venture proposed for
performance of the contract. SBA shall approve a joint venture before award of an 8(a)
contract involving the joint venture.

(4) For competitive requirements for construction to be performed overseas, submit
the notification to SBA Headquarters.

219.804-3 SBA acceptance.

For requirements processed under the PA cited in 219.800, SBA’s acceptance is
required within 5 working days (but see 219.804-2(2) for purchase orders that do
not exceed the simplified acquisition threshold).

219.805 Competitive 8(a).
219.805-1 General.
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(b)(2)(A) For acquisitions that exceed the competitive threshold, the SBA also may
accept the requirement for a sole source 8(a) award on behalf of a small business
concern owned by a Native Hawaiian Organization (Section 8020 of Pub. L. 109-148).

(B) “Native Hawailan Organization,” as used in this subsection and as defined
by 15 U.S.C. 637(a)(15) and 13 CFR 124.3, means any community service organization
serving Native Hawaiians in the State of Hawaii—

(1) That is a not-for-profit organization chartered by the State of Hawaii;
(2) That is controlled by Native Hawaiians; and

(3) Whose business activities will principally benefit such Native
Hawaiians.

219.805-2 Procedures.
(c) For requirements processed under the PA cited in 219.800—

(1) For sealed bid and negotiated acquisitions, the SBA will determine the
eligibility of the firms and will advise the contracting officer within 2 working days
after its receipt of a request for an eligibility determination; and

(1) For negotiated acquisitions, the contracting officer may submit a request for
an eligibility determination on all firms in the competitive range if discussions are to be
conducted, or on all firms with a realistic chance of award if no discussions are to be
conducted.

219.806 Pricing the 8(a) contract.
For requirements processed under the PA cited in 219.800—

(1) The contracting officer shall obtain cost or pricing data from the 8(a) contractor,
if required by FAR Subpart 15.4; and

(2) SBA concurrence in the negotiated price is not required. However, except for
purchase orders not exceeding the simplified acquisition threshold, the contracting
officer shall notify the SBA prior to withdrawing a requirement from the 8(a) Program
due to failure to agree on price or other terms and conditions.

219.808 Contract negotiations.

219.808-1 Sole source.
For requirements processed under the PA cited in 219.800—

(1) The agency may negotiate directly with the 8(a) contractor. The contracting
officer is responsible for initiating negotiations;

(2) The 8(a) contractor is responsible for negotiating within the time established by
the contracting officer;
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(3) If the 8(a) contractor does not negotiate within the established time and the
agency cannot allow additional time, the contracting officer may, after notifying the
SBA, proceed with the acquisition from other sources;

(4) If requested by the 8(a) contractor, the SBA may participate in negotiations; and
(5) SBA approval of the contract is not required.

219.811 Preparing the contracts.

219.811-1 Sole source.

(a) Awards under the PA cited in 219.800 may be made directly to the 8(a)
contractor and, except as provided in paragraph (b) of this subsection and in 219.811-3,
award documents shall be prepared in accordance with procedures established for non-
8(a) contracts, using any otherwise authorized award forms. The “Issued by” block
shall identify the awarding DoD contracting office. The contractor’s name and address
shall be that of the 8(a) participant.

(b) Use the following alternative procedures for direct awards made under the PA
cited 1n 219.800:

(1) Cite 10 U.S.C. 2304(c)(5) as the authority for use of other than full and open
competition;

(1) Include the clause at 252.219-7009, which allows for direct award to the 8(a)
contractor, and identify the cognizant SBA district office for the 8(a) contractor;

(111) No SBA contract number is required; and
(iv) Do not require an SBA signature on the award document.

219.811-2 Competitive.
Awards made under the PA cited in 219.800 shall be prepared in accordance with
219.811-1.

219.811-3 Contract clauses.

(1) Use the clause at 252.219-7009, Section 8(a) Direct Award, instead of the clauses
at FAR 52.219-11, Special 8(a) Contract Conditions, FAR 52.219-12, Special 8(a)
Subcontract Conditions, and FAR 52.219-17, Section 8(a) Award, in solicitations and
contracts processed in accordance with the PA cited in 219.800.

(2) Use the clause at FAR 52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, with 252.219-7010, Alternate A, in solicitations and contracts processed
1n accordance with the PA cited in 219.800.

(3) Use the clause at 252.219-7011, Notification to Delay Performance, in
solicitations and purchase orders issued in accordance with 219.804-2(2).

219.812 Contract administration.
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(d) Awards under the PA cited in 219.800 are subject to Section 407 of Pub. L. 100-
656. These contracts include the clause at 252.219-7009, Section 8(a) Direct Award,
which requires the 8(a) contractor to notify the SBA and the contracting officer when
ownership of the firm is being transferred.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised March 27, 2007)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American Act or the
Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7012, Preference for Certain
Domestic Commodities, and 252.225-7016, Restriction on Acquisition of Ball and Roller
Bearings.

(c) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

(d) “Specialty metals” is defined in the clause at 252.225-7014, Preference for
Domestic Specialty Metals.

225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or
measuring tools.

225.7002-1 Restrictions.
The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire--

(a) Any of the following items, either as end products or components, unless the
items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
insignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).

(3) Tents, tarpaulins, or covers.

(4) Cotton and other natural fiber products.
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(5) Woven silk or woven silk blends.
(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Specialty metals, including stainless steel flatware, unless the metals were
melted in steel manufacturing facilities located within the United States. (For
guidance on dealing with noncompliance with this requirement, see PGI 225.7002-1(b).)

(¢) Hand or measuring tools, unless the tools were produced in the United States.

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary
concerned determines that items grown, reprocessed, reused, or produced in the United
States cannot be acquired as and when needed in a satisfactory quality and sufficient
quantity at U.S. market prices. (See the requirement in 205.301 for synopsis within 7
days after contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(1) The Secretary of the Army.
(111) The Secretary of the Navy.
(iv) The Secretary of the Air Force.
(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.
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(3) Defense agencies shall follow the procedures at PGI 225.7002-2(b)(3) when
submitting a request for a domestic nonavailability determination.

(4) If an official listed in paragraph (b)(1)(i1) through (iv) of this subsection
makes a domestic nonavailability determination for the acquisition of titanium or a
product containing titanium, that official shall—

(1) Notify the congressional defense committees at least 10 days before the
award of a contract that relies on such a determination; and

(1) Provide a copy of the notification and the determination to the Director,
Defense Procurement and Acquisition Policy, as specified in PGI 225.7002-2(b)(4).

(56) See PGI 225.7002-2(b)(5) for related policy memoranda.

(¢) Acquisitions of items listed in FAR 25.104(a), unless the items are hand or
measuring tools.

(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

() Acquisitions of food, specialty metals, or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.

(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of end products incidentally incorporating cotton, other natural
fibers, or wool, for which the estimated value of the cotton, other natural fibers, or
wool--

(1) Is not more than 10 percent of the total price of the end product; and

(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
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manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Purchases of specialty metals by subcontractors at any tier for programs other
than—

(1) Aircraft;

(2) Missile and space systems;
(3) Ships;

(4) Tank-automotive;

(5) Weapons; and

(6) Ammunition.

(n) Acquisitions of specialty metals when the acquisition furthers an agreement
with a qualifying country (see 225.872).

(0) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(1) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothmg,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and

(iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and yarns manufactured in—

(1) The Netherlands; or

(i1) Another qualifying country (see 225.872) if the Under Secretary of
Defense (Acquisition, Technology, and Logistics) makes a determination in accordance
with Section 807 of Pub. L. 105-261 that—

(A) Procuring articles that contain only para-aramid fibers and yarns
manufactured from suppliers within the United States would result in sole source
contracts or subcontracts for the supply of such para-aramid fibers and yarns;
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(B) Such sole source contracts or subcontracts would not be in the best
interest of the Government or consistent with the objectives of the Competition in
Contracting Act (10 U.S.C. 2304); and

(C) The qualifying country permits U.S. firms that manufacture para-
aramid fibers and yarns to compete with foreign firms for the sale of para-aramid fibers
and yarns in that country.

(p) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.872 and the requirement in
205.301 for synopsis within 7 days after contract award when using this exception.)

225.7002-3 Contract clauses.
Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts exceeding the simplified acquisition threshold.

(b)(1) Use the clause at 252.225-7014, Preference for Domestic Specialty Metals, in
solicitations and contracts exceeding the simplified acquisition threshold that require
delivery of an article containing specialty metals.

(2) Use the clause with its Alternate I in solicitations and contracts exceeding the
simplified acquisition threshold requiring delivery, for one of the following major
programs, of an article containing specialty metals:

(1) Aircraft.

(1) Missile and space systems.

(111) Ships.

(iv) Tank-automotive.

(v) Weapons.

(vi) Ammunition.
See DoD Class Deviation 2006-O0004, Restriction on Procurement of Specialty Metals,
issued on December 6, 2006. This deviation is effective until incorporated into the DFARS
or rescinded.

(c) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or Measuring
Tools, in solicitations and contracts exceeding the simplified acquisition threshold that
require delivery of hand or measuring tools.

225.7003 Waiver of restrictions of 10 U.S.C. 2534.
(a) The waiver procedures of this section apply only if specifically authorized by

reference elsewhere in this subpart. The restrictions on certain foreign purchases
under 10 U.S.C. 2534(a) may be waived as follows:
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(1)@) The Under Secretary of Defense (Acquisition, Technology, and Logistics),
without power of delegation, may waive a restriction for a particular item for a
particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a foreign country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(1) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(1) Satisfactory quality items manufactured in the United States or Canada
are not available.

(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.
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(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)(1) through (iii) of this
section, the Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restrictions of 10 U.S.C. 2534(a) for certain items manufactured in the
United Kingdom, including air circuit breakers for naval vessels (see 225.7006). This
waiver applies to—

(1) Procurements under solicitations issued on or after August 4, 1998; and

(2) Subcontracts and options under contracts entered into prior to August 4,
1998, under the conditions described in paragraph (a)(1)(iv) of this section.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(¢) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7003(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.

225.7005-1 Restriction.
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In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements,
do not acquire chemical weapons antidote contained in automatic injectors, or the
components for such injectors, unless the chemical weapons antidote or component is
manufactured in the United States or Canada by a company that—

(a) Is a producer under the industrial preparedness program at the time of contract
award;

(b) Has received all required regulatory approvals; and

(c) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7003(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition 15—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.
225.7006-3 Waiver.

(a) The waiver criteria at 225.7003(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7003(b) for applicability.

225.7006-4 Solicitation provision and contract clause.

(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
in solicitations requiring air circuit breakers for naval vessels unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.
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(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, in solicitations and contracts requiring air circuit breakers for naval vessels
unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.

225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in diameter,
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However, the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing--
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Reserved.
225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
Do not acquire ball and roller bearings or bearing components unless the bearings and
bearing components are manufactured in the United States or Canada.

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that--

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7009-5 Contract clause.
Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or
(c) A waiver has been granted in accordance with 225.7009-4.
225.7010 Restriction on vessel propellers.
225.7010-1 Restriction.
In accordance with Section 8064 of the Fiscal Year 2001 DoD Appropriations Act (Pub.
L. 106-259), do not use fiscal year 2000 or 2001 funds to acquire vessel propellers other

than those produced by a domestic source and of domestic origin, i.e., vessel
propellers—
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(a) Manufactured in the United States or Canada; and

(b) For which all component castings were poured and finished in the United States
or Canada.

225.7010-2 Exceptions.
This restriction does not apply to contracts or subcontracts for acquisition of commercial
items.

225.7010-3 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7010-4 Contract clause.

Use the clause at 252.225-7023, Restriction on Acquisition of Vessel Propellers, in
solicitations and contracts that use fiscal year 2000 or 2001 funds for the acquisition of
vessels or vessel propellers, unless—

(a) An exception applies or a waiver has been granted; or

(b) The vessels being acquired do not contain vessel propellers.
225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—
(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.
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225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.

225.7012-1 Restriction.

In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent
DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard--
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(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the ]uI‘lsdlCthIl of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restriction on overseas military construction.

For restriction on award of military construction contracts to be performed in the
United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see 236.273(a).

225.7015 Restriction on overseas architect-engineer services.

For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries bordering the
Arabian Gulf, see 236.602-70.

225.7016 Restriction on research and development.

(a) In accordance with Pub. L. 92-570, do not use DoD appropriations to make an
award to any foreign corporation, organization, person, or entity, for research and
development in connection with any weapon system or other military equipment, if
there is a U.S. corporation, organization, person, or entity--

(1) Equally competent; and
(2) Willing to perform at a lower cost.

(b) This restriction does not affect the requirements of FAR Part 35 for selection of
research and development contractors. However, when a U.S. source and a foreign
source are equally competent, award to the source that will provide the services at the
lower cost.

225.7017 Restriction on Ballistic Missile Defense research, development, test,
and evaluation.

225.7017-1 Definitions.

“Competent,” “foreign firm,” and “U.S. firm” are defined in the provision at 252.225-
7018, Notice of Prohibition of Certain Contracts with Foreign Entities for the Conduct
of Ballistic Missile Defense Research, Development, Test, and Evaluation.

225.7017-2 Restriction.

In accordance with Section 222 of the DoD Authorization Act for Fiscal Years 1988 and
1989 (Pub. L. 100-180), do not use any funds appropriated to or for the use of DoD to
enter into or carry out a contract with a foreign government or firm, including any
contract awarded as a result of a broad agency announcement, if the contract provides
for the conduct of research, development, test, and evaluation (RDT&E) in connection
with the Ballistic Missile Defense Program.

225.7017-3 Exceptions.
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This restriction does not apply—

(a) To contracts awarded to a foreign government or firm if the contracting officer
determines that--

(1) The contract will be performed within the United States;

(2) The contract is exclusively for RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or firm agrees to share a substantial portion of the
total contract cost. Consider the foreign share as substantial if it is equitable with
respect to the relative benefits that the United States and the foreign parties will derive
from the contract. For example, if the contract is more beneficial to the foreign party,
its share of the cost should be correspondingly higher; or

(b) If the head of the contracting activity certifies in writing, before contract award,
that a U.S. firm cannot competently perform a contract for RDT&E at a price equal to
or less than the price at which a foreign government or firm would perform the
RDT&E. The contracting officer or source selection authority, as applicable, shall make
a determination, in accordance with PGI 225.7017-3(b), that will be the basis for the
certification.

225.7017-4 Solicitation provision.

Unless foreign participation is otherwise excluded, use the provision at 252.225-7018,
Notice of Prohibition of Certain Contracts With Foreign Entities for the Conduct of
Ballistic Missile Defense Research, Development, Test, and Evaluation, in
competitively negotiated solicitations for RDT&E in connection with the Ballistic
Missile Defense Program.
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SUBPART 225.74-DEFENSE CONTRACTORS OUTSIDE THE UNITED
STATES
(Revised March 27, 2007)

225.7401 Contracts requiring performance or delivery in a foreign country.

(a) If an acquisition requires performance of work in a foreign country by contractor
personnel other than host country personnel, or delivery of items to a Unified
Combatant Command designated operational area, follow the procedures at PGI
225.7401(a).

(b) For work performed in Germany, eligibility for logistics support or base
privileges of contractor employees is governed by U.S.-German bilateral agreements.
Follow the procedures in Army in Europe Regulation 715-9, available at
http://www.per.hqusareur.army.mil/cpd/docper/GermanyDefault.aspx.

(¢) For work performed in Japan or Korea, see PGI 225.7401(c) for information on
bilateral agreements and policy relating to contractor employees in Japan or Korea.

225.7402 Contractor personnel authorized to accompany U.S. Armed Forces
deployed outside the United States.

225.7402-1 Scope.
This section applies to contracts that involve contractor personnel authorized to
accompany U.S. Armed Forces deployed outside the United States in—

(a) Contingency operations;

(b) Humanitarian or peacekeeping operations;

(c) Other military operations; or

(d) Military exercises designated by the combatant commander.

225.7402-2 Definitions.

“Combatant commander,” “other military operations,” and “theater of operations,” as
used in this section, have the meaning given in the clause at 252.225-7040, Contractor
Personnel Authorized to Accompany U.S. Armed Forces Deployed Outside the United
States.

225.7402-3 Government support.

(a) Government support that may be authorized or required for contractor
personnel performing in a theater of operations may include, but is not limited to, the
types of support listed in PGI 225.7402-3(a).

(b) The agency shall provide logistical or security support only when the
appropriate agency official, in accordance with agency guidance, determines in
coordination with the combatant commander that—
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(1) Government provision of such support is needed to ensure continuation of
essential contractor services; and

(2) The contractor cannot obtain adequate support from other sources.
(c) The contracting officer shall—

(1) Ensure that the contract contains valid terms, approved by the combatant
commander, that specify the responsible party, if a party other than the combatant
commander is responsible for providing protection to the contractor personnel
performing in the theater of operations as specified in 225.7402-1;

(2) Specify in the terms of the contract, if medical or dental care is authorized
beyond the standard specified in paragraph (c)(2)(1) of the clause at 252.225-7040,
Contractor Personnel Authorized to Accompany U.S. Armed Forces Deployed Outside
the United States;

(3) Provide direction to the contractor, if the contractor is required to reimburse
the Government for medical treatment or transportation of contractor personnel to a
selected civilian facility in accordance with paragraph (c)(2)(1i) of the clause at 252.225-
7040; and

(4) Specify in the contract any other Government support to be provided, and
whether this support is provided on a reimbursable basis, citing the authority for the
reimbursement.

(d) Contractor personnel must have a letter of authorization (LOA) issued by a
contracting officer in order to process through a deployment center or to travel to, from,
or within the theater of operations. The LOA also will identify any additional
authorizations, privileges, or Government support that the contractor personnel are
entitled to under the contract. For a sample LOA, see PGI 225.7402-3(d).

225.7402-4 Contract clauses.

(a) Use the clause at 252.225-7040, Contractor Personnel Authorized to Accompany
U.S. Armed Forces Deployed Outside the United States, in solicitations and contracts
when contract performance requires that contractor personnel accompany U.S. Armed
Forces deployed outside the United States in—

(1) Contingency operations;
(2) Humanitarian or peacekeeping operations;
(3) Other military operations; or
(4) Military exercises designated by the combatant commander.
See DoD Class Deviation 2007-O0004, Synchronized Predeployment and Operational

Tracker, issued on March 19, 2007. This deviation is effective until incorporated into the
DFARS or otherwise rescinded.
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(b) For additional guidance on clauses to consider when using the clause at 252.225-
7040, see PGI 225.7402-4(b).

225.7403 Antiterrorism/force protection.
225.7403-1 General.
Information and guidance pertaining to DoD antiterrorism/force protection policy for
contracts that require performance or travel outside the United States can be obtained
from the offices listed in PGI 225.7403-1.
225.7403-2 Contract clause.
Use the clause at 252.225-7043, Antiterrorism/Force Protection Policy for Defense
Contractors Outside the United States, in solicitations and contracts that require
performance or travel outside the United States, except for contracts with—

(a) Foreign governments;

(b) Representatives of foreign governments; or

(c) Foreign corporations wholly owned by foreign governments.
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SUBPART 232.70—ELECTRONIC SUBMISSION AND PROCESSING OF
PAYMENT REQUESTS
(Revised March 27, 2007)

232.7000 Scope of subpart.
This subpart prescribes policies and procedures for submitting and processing payment
requests in electronic form to comply with 10 U.S.C. 2227.

232.7001 Definitions.
“Electronic form” and “payment request,” as used in this subpart, are defined in the
clause at 252.232-7003, Electronic Submission of Payment Requests.

232.7002 Policy.
(a) Contractors shall submit payment requests in electronic form, except for--
(1) Purchases paid for with a Governmentwide commercial purchase card;

(2) Awards made to foreign vendors for work performed outside the United
States;

(3) Classified contracts or purchases when electronic submission and processing
of payment requests could compromise the safeguarding of classified information or
national security;

(4) Contracts awarded by deployed contracting officers in the course of military
operations, including, but not limited to, contingency operations as defined in 10 U.S.C.
101(a)(13) or humanitarian or peacekeeping operations as defined in 10 U.S.C. 2302(8),
or contracts awarded by contracting officers in the conduct of emergency operations,
such as responses to natural disasters or national or civil emergencies;

(5) Purchases to support unusual or compelling needs of the type described in
FAR 6.302-2;

(6) Cases in which DoD is unable to receive payment requests in electronic form;
or

(7) Cases in which the contracting officer administering the contract for
payment has determined, in writing, that electronic submission would be unduly
burdensome to the contractor.

(b) DoD officials receiving payment requests in electronic form shall process the
payment requests in electronic form. Any supporting documentation necessary for
payment, such as receiving reports, contracts, contract modifications, and required
certifications, also shall be processed in electronic form. Scanned documents are
acceptable forms for processing supporting documentation.

(¢) When payment requests will not be submitted in electronic form—

(1) Payment requests shall be submitted by facsimile or conventional mail. The
contracting officer shall consult with the payment office and the contract
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administration office regarding the method of payment request to be used; and
(2) Section G of the contract shall specify the method of payment request.
232.7003 Procedures.
(a) The accepted electronic forms for transmission are--

(1) Wide Area WorkFlow-Receipt and Acceptance (see website —
https://wawf.eb.mil);

(2) Web Invoicing System (see website — https:/ecweb.dfas.mil); and

(3) American National Standards Institute (ANSI) X.12 electronic data
interchange (EDI) formats (see website — http://www.X12.org for information on EDI
formats; see website — http://www.dod.mil/dfas/contractorpay/electroniccommerce.html
for EDI implementation guides).

(b) If the payment office and the contract administration office concur, the
contracting officer may authorize a contractor to submit a payment request using an
electronic form other than those listed in paragraph (a) of this section.

232.7004 Contract clause.
Except as provided in 232.7002(a), use the clause at 252.232-7003, Electronic
Submission of Payment Requests, in solicitations and contracts.
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252.212-7000 Offeror Representations and Certifications—Commercial Items.
As prescribed in 212.301(f)(11), use the following provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS--COMMERCIAL ITEMS
(JUN 2005)

(a) Definitions. As used in this clause—

(1) “Foreign person” means any person other than a United States person as
defined in Section 16(2) of the Export Administration Act of 1979 (50 U.S.C. App. Sec.
2415).

(2) “United States” means the 50 States, the District of Columbia, outlying
areas, and the outer Continental Shelf as defined in 43 U.S.C. 1331.

(3) “United States person” is defined in Section 16(2) of the Export
Administration Act of 1979 and means any United States resident or national (other
than an individual resident outside the United States and employed by other than a
United States person), any domestic concern (including any permanent domestic
establishment of any foreign concern), and any foreign subsidiary or affiliate (including
any permanent foreign establishment) of any domestic concern which is controlled in
fact by such domestic concern, as determined under regulations of the President.

(b) Certification. By submitting this offer, the Offeror, if a foreign person, company
or entity, certifies that it—

(1) Does not comply with the Secondary Arab Boycott of Israel; and

(2) Is not taking or knowingly agreeing to take any action, with respect to the
Secondary Boycott of Israel by Arab countries, which 50 U.S.C. App. Sec. 2407(a)
prohibits a United States person from taking.

(c) Representation of Extent of Transportation by Sea. (This representation does not
apply to solicitations for the direct purchase of ocean transportation services).

(1) The Offeror shall indicate by checking the appropriate blank in paragraph
(c)(2) of this provision whether transportatlon of supplies by sea is anticipated under
the resultant contract. The term “supplies” is defined in the Transportation of Supplies
by Sea clause of this solicitation.

(2) Representation. The Offeror represents that it—

Does anticipate that supplies will be transported by sea in the
performance of any contract or subcontract resulting from this solicitation.

Does not anticipate that supplies will be transported by sea in
the performance of any contract or subcontract resulting from this
solicitation.
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(3) Any contract resulting from this solicitation will include the Transportation
of Supplies by Sea clause. If the Offeror represents that it will not use ocean
transportation, the resulting contract will also include the Defense Federal Acquisition
Regulation Supplement clause at 252.247-7024, Notification of Transportation of
Supplies by Sea.

(End of provision)

252.212-7001 Contract Terms and Conditions Required to Implement Statutes
or Executive Orders Applicable to Defense Acquisitions of Commercial Items.
As prescribed in 212.301(f)(ii1), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES
OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF
COMMERCIAL ITEMS (MAR 2007)

(a) The Contractor agrees to comply with the following Federal Acquisition
Regulation (FAR) clause which, if checked, is included in this contract by reference to
1implement a provision of law applicable to acquisitions of commercial items or
components.

52.203-3, Gratuities (APR 1984) (10 U.S.C. 2207).

(b) The Contractor agrees to comply with any clause that is checked on the
following list of Defense FAR Supplement clauses which, if checked, is included in this
contract by reference to implement provisions of law or Executive orders applicable to
acquisitions of commercial items or components.

(1) 252.205-7000, Provision of Information to Cooperative Agreement
Holders (DEC 1991) (10 U.S.C. 2416).

@) 252.219-7003, Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan (DoD Contracts) (APR 1996) (15 U.S.C. 637).

3) 252.219-7004, Small, Small Disadvantaged and Women-Owned Small
Business Subcontracting Plan (Test Program) (JUN 1997) (15 U.S.C. 637 note).

4) 252.225-7001, Buy American Act and Balance of Payments Program
(JUN 2005) (41 U.S.C. 10a-10d, E.O. 10582).

) 252.225-7012, Preference for Certain Domestic Commodities (JAN
2007) (10 U.S.C. 2533a).

(6) 252.225-7014, Preference for Domestic Specialty Metals (JUN 2005) (10
U.S.C. 2533a).

(7 252.225-7015, Restriction on Acquisition of Hand or Measuring Tools
(JUN 2005) (10 U.S.C. 2533a).

(8 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings
(MAR 2006) (Section 8065 of Public Law 107-117 and the same restriction in
subsequent DoD appropriations acts).
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9 252.225-7021, Trade Agreements (MAR 2007) (19 U.S.C. 2501-2518 and
19 U.S.C. 3301 note).

(10) 252.225-7027, Restriction on Contingent Fees for Foreign Military
Sales (APR 2003) (22 U.S.C. 2779).

(11) 252.225-7028, Exclusionary Policies and Practices of Foreign
Governments (APR 2003) (22 U.S.C. 2755).

(12)@@) 252.225-7036, Buy American Act--Free Trade Agreements--Balance
of Payments Program (MAR 2007) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note).

(1) ___ Alternate I (OCT 2006) of 252.225-7036.

(13) 252.225-7038, Restriction on Acquisition of Air Circuit Breakers (JUN
2005) (10 U.S.C. 2534(a)(3)).

(14) 252.226-7001, Utilization of Indian Organizations, Indian-Owned
Economic Enterprises, and Native Hawaiian Small Business Concerns (SEP 2004)

(Section 8021 of Public Law 107-248 and similar sections in subsequent DoD
appropriations acts).

(15) 252.227-7015, Technical Data--Commercial Items (NOV 1995) (10
U.S.C. 2320).

(16) 252.227-7037, Validation of Restrictive Markings on Technical Data
(SEP 1999) (10 U.S.C. 2321).

17) 252.232-7003, Electronic Submission of Payment Requests (MAY
2006) (10 U.S.C. 2227).

(18) 252.237-7019, Training for Contractor Personnel Interacting with
Detainees (SEP 2006) (Section 1092 of Public Law 108-375).

(19) 252.243-7002, Requests for Equitable Adjustment (MAR 1998) (10
U.S.C. 2410).

(20)@) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10
U.S.C. 2631).

(i) Alternate T MAR 2000) of 252.247-7023.
(i) Alternate IT (MAR 2000) of 252.247-7023.
(iv) __ Alternate TIT (MAY 2002) of 252.247-7023.

(21) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR
2000) (10 U.S.C. 2631).

(c) In addition to the clauses listed in paragraph (e) of the Contract Terms and
Conditions Required to Implement Statutes or Executive Orders--Commercial Items
clause of this contract (FAR 52.212-5), the Contractor shall include the terms of the
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following clauses, if applicable, in subcontracts for commercial items or commercial
components, awarded at any tier under this contract:

(1) 252.225-7014, Preference for Domestic Specialty Metals, Alternate I (APR
2003) (10 U.S.C. 2533a).

(2) 252.237-7019, Training for Contractor Personnel Interacting with Detainees
(SEP 2006) (Section 1092 of Public Law 108-375).

(3) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10 U.S.C.
2631).

(4) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR 2000)
(10 U.S.C. 2631).
(End of clause)
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252.225-7000 Buy American Act—Balance of Payments Program Certificate.
As prescribed in 225.1101(1), use the following provision:

BUY AMERICAN ACT--BALANCE OF PAYMENTS PROGRAM CERTIFICATE
(JUN 2005)

”

(a) Definitions. “Domestic end product,” “foreign end product,” “qualifying country,”
“qualifying country end product,” and “United States” have the meanings given in the
Buy American Act and Balance of Payments Program clause of this solicitation.

(b) Evaluation. The Government—

(1) Will evaluate offers in accordance with the policies and procedures of Part
225 of the Defense Federal Acquisition Regulation Supplement; and

(2) Will evaluate offers of qualifying country end products without regard to the
restrictions of the Buy American Act or the Balance of Payments Program.

(c) Certifications and identification of country of origin.

(1) For all line items subject to the Buy American Act and Balance of Payments
Program clause of this solicitation, the offeror certifies that—

(1) Each end product, except those listed in paragraphs (c)(2) or (3) of this
provision, is a domestic end product; and

(i) Components of unknown origin are considered to have been mined,
produced, or manufactured outside the United States or a qualifying country.

(2) The offeror certifies that the following end products are qualifying country
end products:

Line Item Number Country of Origin

(3) The following end products are other foreign end products:
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Line Item Number Country of Origin (If known)

(End of provision)

252.225-7001 Buy American Act and Balance of Payments Program.
As prescribed in 225.1101(2), use the following clause:

BUY AMERICAN ACT AND BALANCE OF PAYMENTS PROGRAM (JUN 2005)
(a) Definitions. As used in this clause—

(1) “Component” means an article, material, or supply incorporated directly
into an end product.

(2) “Domestic end product” means—

(1) An unmanufactured end product that has been mined or produced in the
United States; or

(1) An end product manufactured in the United States if the cost of its
qualifying country components and its components that are mined, produced, or
manufactured in the United States exceeds 50 percent of the cost of all its components.
The cost of components includes transportation costs to the place of incorporation into
the end product and U.S. duty (whether or not a duty-free entry certificate is issued).
Scrap generated, collected, and prepared for processing in the United States is
considered domestic. A component is considered to have been mined, produced, or
manufactured in the United States (regardless of its source in fact) if the end product in
which it is incorporated is manufactured in the United States and the component is of a
class or kind for which the Government has determined that—

(A) Sufficient and reasonably available commercial quantities of a
satisfactory quality are not mined, produced, or manufactured in the United States; or

(B) It is inconsistent with the public interest to apply the restrictions of
the Buy American Act.

(3) “End product” means those articles, materials, and supplies to be acquired
under this contract for public use.

(4) “Foreign end product” means an end product other than a domestic end
product.
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(5) “Qualifying country” means any country set forth in subsection 225.872-1 of
the Defense Federal Acquisition Regulation Supplement (DFARS).

(6) “Qualifying country component” means a component mined, produced, or
manufactured in a qualifying country.

(7) “Qualifying country end product” means—

(1) An unmanufactured end product mined or produced in a qualifying
country; or

(1) An end product manufactured in a qualifying country if the cost of the
following types of components exceeds 50 percent of the cost of all its components:

(A) Components mined, produced, or manufactured in a qualifying
country.

(B) Components mined, produced, or manufactured in the United
States.

(C) Components of foreign origin of a class or kind for which the
Government has determined that sufficient and reasonably available commercial
quantities of a satisfactory quality are not mined, produced, or manufactured in the
United States.

(8) “United States” means the 50 States, the District of Columbia, and outlying
areas.

(b) This clause implements the Buy American Act (41 U.S.C. Section 10a-d). Unless
otherwise specified, this clause applies to all line items in the contract.

(c) The Contractor shall deliver only domestic end products unless, in its offer, it
specified delivery of other end products in the Buy American Act—Balance of Payments
Program Certificate provision of the solicitation. If the Contractor certified in its offer
that it will deliver a qualifying country end product, the Contractor shall deliver a
qualifying country end product or, at the Contractor’s option, a domestic end product.

(d) The contract price does not include duty for end products or components for
which the Contractor will claim duty-free entry.

(End of clause)
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252.225-7002 Qualifying Country Sources as Subcontractors.
As prescribed in 225.1101(3), use the following clause:

QUALIFYING COUNTRY SOURCES AS SUBCONTRACTORS (APR 2003)

(a) Definition. “Qualifying country,” as used in this clause, means any country set
forth in subsection 225.872-1 of the Defense Federal Acquisition Regulation (FAR)
Supplement.

(b) Subject to the restrictions in section 225.872 of the Defense FAR Supplement,
the Contractor shall not preclude qualifying country sources or U.S. sources from
competing for subcontracts under this contract.

(End of clause)
252.225-7003 Report of Intended Performance Outside the United States and
Canada—Submission with Offer.

As prescribed in 225.7204(a), use the following provision:

REPORT OF INTENDED PERFORMANCE OUTSIDE THE UNITED STATES AND
CANADA—SUBMISSION WITH OFFER (DEC 2006)

(a) Definition. “United States,” as used in this provision, means the 50 States, the
District of Columbia, and outlying areas.

(b) The offeror shall submit, with its offer, a report of intended performance outside
the United States and Canada if—

(1) The offer exceeds $11.5 million in value; and

(2) The offeror is aware that the offeror or a first-tier subcontractor intends to
perform any part of the contract outside the United States and Canada that—

(1) Exceeds $550,000 in value; and
(1) Could be performed inside the United States or Canada.
(¢) Information to be reported includes that for—
(1) Subcontracts;

(2) Purchases; and
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(3) Intracompany transfers when transfers originate in a foreign location.
(d) The offeror shall submit the report using—

(1) DD Form 2139, Report of Contract Performance Outside the United States;
or

(2) A computer-generated report that contains all information required by DD
Form 2139.

(e) The offeror may obtain a copy of DD Form 2139 from the Contracting Officer or
via the Internet at
http://www.dtic.mil/whs/directives/infomgt/forms/formsprogram.htm.

(End of provision)
252.225-7004 Report of Intended Performance Outside the United States and
Canada—Submission after Award.
As prescribed in 225.7204(b), use the following clause:

REPORT OF INTENDED PERFORMANCE OUTSIDE THE UNITED STATES AND
CANADA—SUBMISSION AFTER AWARD (DEC 2006)

(a) Definition. “United States,” as used in this clause, means the 50 States, the
District of Columbia, and outlying areas.

(b) Reporting requirement. The Contractor shall submit a report in accordance with
this clause, if the Contractor or a first-tier subcontractor will perform any part of this
contract outside the United States and Canada that—

(1) Exceeds $550,000 in value; and
(2) Could be performed inside the United States or Canada.
(c) Submission of reports. The Contractor—

(1) Shall submit a report as soon as practical after the information is known;

(2) To the maximum extent practicable, shall submit a report regarding a first-
tier subcontractor at least 30 days before award of the subcontract;

(3) Need not resubmit information submitted with its offer, unless the
information changes;
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(4) Shall submit all reports to the Contracting Officer; and
(5) Shall submit a copy of each report to: Deputy Director of Defense
Procurement and Acquisition Policy (Program Acquisition and International
Contracting), OUSD(AT&L)DPAP(PAIC), Washington, DC 20301-3060.
(d) Report format. The Contractor—
(1) Shall submit reports using—

(1) DD Form 2139, Report of Contract Performance Outside the United
States; or

(1) A computer-generated report that contains all information required by
DD Form 2139; and

(2) May obtain copies of DD Form 2139 from the Contracting Officer or via
the Internet at
http://www.dtic.mil/whs/directives/infomgt/forms/formsprogram.htm.

(End of clause)

252.225-7005 Identification of Expenditures in the United States.
As prescribed in 225.1103(1), use the following clause:

IDENTIFICATION OF EXPENDITURES IN THE UNITED STATES (JUN 2005)

(a) Definition. “United States,” as used in this clause, means the 50 States, the
District of Columbia, and outlying areas.

(b) This clause applies only if the Contractor is--

(1) A concern incorporated in the United States (including a subsidiary that is
incorporated in the United States, even if the parent corporation is not incorporated in
the United States); or

(2) An unincorporated concern having its principal place of business in the
United States.

(¢) On each invoice, voucher, or other request for payment under this contract, the
Contractor shall identify that part of the requested payment that represents estimated
expenditures in the United States. The identification—
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(1) May be expressed either as dollar amounts or as percentages of the total
amount of the request for payment;

(2) Should be based on reasonable estimates; and

(3) Shall state the full amount of the payment requested, subdivided into the
following categories:

(1) U.S. products--expenditures for material and equipment manufactured
or produced in the United States, including end products, components, or construction
material, but excluding transportation;

(1) U.S. services--expenditures for services performed in the United States,
including all charges for overhead, other indirect costs, and profit under construction or
service contracts;

(11) Transportation on U.S. carriers--expenditures for transportation
furnished by U.S. flag, ocean, surface, and air carriers; and

(iv) Expenditures not identified under paragraphs (c)(3)(1) through (ii1) of
this clause.

(d) Nothing in this clause requires the establishment or maintenance of detailed
accounting records or gives the U.S. Government any right to audit the Contractor's
books or records.

(End of clause)

252.225-7006 Quarterly Reporting of Actual Contract Performance Outside
the United States.
As prescribed in 225.7204(c), use the following clause:

QUARTERLY REPORTING OF ACTUAL CONTRACT PERFORMANCE OUTSIDE
THE UNITED STATES (DEC 2006)

(a) Definition. “United States,” as used in this clause, means the 50 States, the
District of Columbia, and outlying areas.

(b) Reporting requirement. Except as provided in paragraph (c) of this clause,
within 10 days after the end of each quarter of the Government’s fiscal year, the
Contractor shall report any subcontract, purchase, or intracompany transfer that—

1998 EDITION 252.225-7



Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(1) Will be or has been performed outside the United States;

(2) Exceeds the simplified acquisition threshold in Part 2 of the Federal
Acquisition Regulation; and

(3) Has not been identified in a report for a previous quarter.
(c) Exception. Reporting under this clause is not required if—

(1) A foreign place of performance is the principal place of performance of the
contract; and

(2) The Contractor specified the foreign place of performance in its offer.

(d) Submission of reports. The Contractor shall submit the reports required by this
clause to: Deputy Director of Defense Procurement and Acquisition Policy (Program
Acquisition and International Contracting), OUSD(AT&L)DPAP(PAIC), Washington,
DC 20301-3060.

(e) Report format. The Contractor—

(1) Shall submit reports using—

(1) DD Form 2139, Report of Contract Performance Outside the United
States; or

(1) A computer-generated report that contains all information required by
DD Form 2139; and

(2) May obtain copies of DD Form 2139 from the Contracting Officer or via
the Internet at
http:// www.dtic.mil/whs/directives/infomgt/forms/formsprogram.htm.

() Subcontracts. The Contractor—
(1) Shall include the substance of this clause in all first-tier subcontracts
exceeding $550,000, except those for commercial items, construction, ores, natural

gases, utilities, petroleum products and crudes, timber (logs), or subsistence;

(2) Shall provide the number of this contract to its subcontractors required to
submit reports under this clause; and

(3) Shall require the subcontractor, with respect to performance of its
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subcontract, to comply with the requirements directed to the Contractor in paragraphs
(b) through (e) of this clause.

(End of clause)

252.225-7007 Prohibition on Acquisition of United States Munitions List Items
from Communist Chinese Military Companies.
As prescribed in 225.1103(4), use the following clause:

PROHIBITION ON ACQUISITION OF UNITED STATES MUNITIONS LIST ITEMS
FROM COMMUNIST CHINESE MILITARY COMPANIES (SEP 2006)

(a) Definitions. As used in this clause—
“Communist Chinese military company” means any entity that is—

(1) A part of the commercial or defense industrial base of the People’s Republic
of China; or

(2) Owned or controlled by, or affiliated with, an element of the Government or
armed forces of the People’s Republic of China.

“United States Munitions List” means the munitions list of the International
Traffic in Arms Regulation in 22 CFR Part 121.

(b) Any supplies or services covered by the United States Munitions List that are
delivered under this contract may not be acquired, directly or indirectly, from a
Communist Chinese military company.

(c) The Contractor shall insert the substance of this clause, including this

paragraph (c), in all subcontracts for items covered by the United States Munitions
List.

(End of clause)
252.225-7008 Reserved.
252.225-7009 Reserved.
252.225-7010 Reserved.

252.225-7011 Restriction on Acquisition of Supercomputers.
As prescribed in 225.7012-3, use the following clause:

RESTRICTION ON ACQUISITION OF SUPERCOMPUTERS (JUN 2005)

Supercomputers delivered under this contract shall be manufactured in the United
States or its outlying areas.
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(End of clause)

252.225-7012 Preference for Certain Domestic Commodities.
As prescribed in 225.7002-3(a), use the following clause:

PREFERENCE FOR CERTAIN DOMESTIC COMMODITIES (JAN 2007)
(a) Definitions. As used in this clause--

(1) “Component” means any item supplied to the Government as part of an end
product or of another component.

(2) “End product” means supplies delivered under a line item of this contract.

(3) “United States” means the 50 States, the District of Columbia, and outlying
areas.

(4) “U.S.-flag vessel” means a vessel of the United States or belonging to the
United States, including any vessel registered or having national status under the laws
of the United States.

(b) The Contractor shall deliver under this contract only such of the following items,
either as end products or components, that have been grown, reprocessed, reused, or
produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
Insignia.

(3) Tents, tarpaulins, or covers.

(4) Cotton and other natural fiber products.

(5) Woven silk or woven silk blends.

(6) Spun silk yarn for cartridge cloth.
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(7) Synthetic fabric, and coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing fibers, yarns, fabrics, or materials listed in this

paragraph (b).
(c) This clause does not apply—

(1) To items listed in section 25.104(a) of the Federal Acquisition Regulation
(FAR), or other items for which the Government has determined that a satisfactory
quality and sufficient quantity cannot be acquired as and when needed at U.S. market
prices;

(2) To end products incidentally incorporating cotton, other natural fibers, or
wool, for which the estimated value of the cotton, other natural fibers, or wool--

(1) Is not more than 10 percent of the total price of the end product; and
(1) Does not exceed the simplified acquisition threshold in FAR Part 2;

(3) To waste and byproducts of cotton or wool fiber for use in the production of
propellants and explosives;

(4) To foods, other than fish, shellfish, or seafood, that have been manufactured
or processed in the United States, regardless of where the foods (and any component if
applicable) were grown or produced. Fish, shellfish, or seafood manufactured or
processed in the United States and fish, shellfish, or seafood contained in foods
manufactured or processed in the United States shall be provided in accordance with
paragraph (d) of this clause;

(5) To chemical warfare protective clothing produced in the countries listed in
subsection 225.872-1 of the Defense FAR Supplement; or

(6) To fibers and yarns that are for use in synthetic fabric or coated synthetic
fabric (but does apply to the synthetic or coated synthetic fabric itself), if—
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(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(A) Draperies, floor coverings, furnishings, and bedding (Federal
Supply Group 72, Household and Commercial Furnishings and Appliances);

(B) Items made in whole or in part of fabric in Federal Supply Group
83, Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84,
Clothing, Individual Equipment and Insignia;

(C) Upholstered seats (whether for household, office, or other use); and

(D) Parachutes (Federal Supply Class 1670); or

(11) The fibers and yarns are para-aramid fibers and yarns manufactured in
the Netherlands.

(d)(1) Fish, shellfish, and seafood delivered under this contract, or contained in
foods delivered under this contract—

(1) Shall be taken from the sea by U.S.-flag vessels; or

(11) If not taken from the sea, shall be obtained from fishing within the
United States; and

(2) Any processing or manufacturing of the fish, shellfish, or seafood shall be
performed on a U.S.-flag vessel or in the United States.

(End of clause)

252.225-7013 Duty-Free Entry.
As prescribed in 225.1101(4), use the following clause:

DUTY-FREE ENTRY (OCT 2006)
(a) Definitions. As used in this clause—

(1) “Customs territory of the United States” means the 50 States, the District of
Columbia, and Puerto Rico.

(2) “Eligible product” means—
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(1) “Designated country end product” as defined in the Trade Agreements
clause of this contract;

(i1) “Free Trade Agreement country end product,” other than a “Bahrainian
end product” or a “Moroccan end product,” as defined in the Buy American Act—Free
Trade Agreements—Balance of Payments Program clause of this contract; or

(i11)) “Canadian end product” as defined in Alternate I of the Buy American
Act—Free Trade Agreements—Balance of Payments Program clause of this contract.

(3) “Qualifying country” and “qualifying country end product” have the
meanings given in the Trade Agreements clause, the Buy American Act and Balance of
Payments Program clause, or the Buy American Act--Free Trade Agreements--Balance
of Payments Program clause of this contract.

(b) Except as provided in paragraph (i) of this clause, or unless supplies were
imported into the customs territory of the United States before the date of this contract
or the applicable subcontract, the price of this contract shall not include any amount for
duty on—

(1) End items that are eligible products or qualifying country end products;
(2) Components (including, without limitation, raw materials and intermediate
assemblies) produced or made in qualifying countries, that are to be incorporated in

U.S.- made end products to be delivered under this contract; or

(3) Other supplies for which the Contractor estimates that duty will exceed
$200 per shipment into the customs territory of the United States.

(c) The Contractor shall--
(1) Claim duty-free entry only for supplies that the Contractor intends to
deliver to the Government under this contract, either as end items or components of

end items; and

(2) Pay duty on supplies, or any portion thereof, that are diverted to
nongovernmental use, other than—

(1) Scrap or salvage; or

(1) Competitive sale made, directed, or authorized by the Contracting
Officer.
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(d) Except as the Contractor may otherwise agree, the Government will execute
duty-free entry certificates and will afford such assistance as appropriate to obtain the
duty-free entry of supplies—

(1) For which no duty is included in the contract price in accordance with
paragraph (b) of this clause; and

(2) For which shipping documents bear the notation specified in paragraph (e)
of this clause.

(e) For foreign supplies for which the Government will issue duty-free entry

certificates in accordance with this clause, shipping documents submitted to Customs
shall—

(1) Consign the shipments to the appropriate—

(1) Military department in care of the Contractor, including the Contractor's
delivery address; or

(1)) Military installation; and
(2) Include the following information:
(1) Prime contract number and, if applicable, delivery order number.
(11) Number of the subcontract for foreign supplies, if applicable.
(i11) Identification of the carrier.

(iv)(A) For direct shipments to a U.S. military installation, the notation:
“UNITED STATES GOVERNMENT, DEPARTMENT OF DEFENSE Duty-Free Entry
to be claimed pursuant to Section XXII, Chapter 98, Subchapter VIII, Item 9808.00.30
of the Harmonized Tariff Schedule of the United States. Upon arrival of shipment at
the appropriate port of entry, District Director of Customs, please release shipment
under 19 CFR Part 142 and notify Commander, Defense Contract Management Agency
(DCMA) New York, ATTN: Customs Team, DCMAE-GNTF, 207 New York Avenue,
Staten Island, New York, 10305-5013, for execution of Customs Form 7501, 7501A, or
7506 and any required duty-free entry certificates.”

(B) If the shipment will be consigned to other than a military
installation, e.g., a domestic contractor's plant, the shipping document notation shall be
altered to include the name and address of the contractor, agent, or broker who will
notify Commander, DCMA New York, for execution of the duty-free entry certificate.
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(If the shipment will be consigned to a contractor’s plant and no duty-free entry
certificate is required due to a trade agreement, the Contractor shall claim duty-free
entry under the applicable trade agreement and shall comply with the U.S. Customs
Service requirements. No notification to Commander, DCMA New York, is required.)

(v) Gross weight in pounds (if freight is based on space tonnage, state cubic
feet in addition to gross shipping weight).

(vi) Estimated value in U.S. dollars.

(vil) Activity address number of the contract administration office
administering the prime contract, e.g., for DCMA Dayton, S3605A.

(f) Preparation of customs forms.

(1)@) Except for shipments consigned to a military installation, the Contractor
shall—

(A) Prepare any customs forms required for the entry of foreign
supplies into the customs territory of the United States in connection with this contract;
and

(B) Submit the completed customs forms to the District Director of
Customs, with a copy to DCMA NY for execution of any required duty-free entry
certificates.

(11) Shipments consigned directly to a military installation will be released
in accordance with sections 10.101 and 10.102 of the U.S. Customs regulations.

(2) For shipments containing both supplies that are to be accorded duty-free
entry and supplies that are not, the Contractor shall identify on the customs forms
those items that are eligible for duty-free entry.

(g) The Contractor shall—

(1) Prepare (if the Contractor is a foreign supplier), or shall instruct the foreign
supplier to prepare, a sufficient number of copies of the bill of lading (or other shipping
document) so that at least two of the copies accompanying the shipment will be
available for use by the District Director of Customs at the port of entry;

(2) Consign the shipment as specified in paragraph (e) of this clause; and

(3) Mark on the exterior of all packages--
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(1) “UNITED STATES GOVERNMENT, DEPARTMENT OF DEFENSE”;
and

(i) The activity address number of the contract administration office
administering the prime contract.

(h) The Contractor shall notify the Administrative Contracting Officer (ACO) in
writing of any purchase of eligible products or qualifying country supplies to be
accorded duty-free entry, that are to be imported into the customs territory of the
United States for delivery to the Government or for incorporation in end items to be
delivered to the Government. The Contractor shall furnish the notice to the ACO
immediately upon award to the supplier and shall include in the notice—

(1) The Contractor’s name, address, and Commercial and Government Entity

(CAGE) code;
(2) Prime contract number and, if applicable, delivery order number;
(3) Total dollar value of the prime contract or delivery order;

(4) Date of the last scheduled delivery under the prime contract or delivery
order;

(5) Foreign supplier's name and address;
(6) Number of the subcontract for foreign supplies;
(7) Total dollar value of the subcontract for foreign supplies;

(8) Date of the last scheduled delivery under the subcontract for foreign
supplies;

(9) List of items purchased;

(10) An agreement that the Contractor will pay duty on supplies, or any portion
thereof, that are diverted to nongovernmental use other than—

(1) Scrap or salvage; or

(1) Competitive sale made, directed, or authorized by the Contracting
Officer;
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(11) Country of origin; and
(12) Scheduled delivery date(s).

(1) This clause does not apply to purchases of eligible products or qualifying country
supplies in connection with this contract if—

(1) The supplies are identical in nature to supplies purchased by the Contractor
or any subcontractor in connection with its commercial business; and

(2) It is not economical or feasible to account for such supplies so as to ensure
that the amount of the supplies for which duty-free entry is claimed does not exceed the
amount purchased in connection with this contract.

() The Contractor shall—

(1) Insert the substance of this clause, including this paragraph (j), in all
subcontracts for—

(1) Qualifying country components; or

(i) Nonqualifying country components for which the Contractor estimates
that duty will exceed $200 per unit;

(2) Require subcontractors to include the number of this contract on all
shipping documents submitted to Customs for supplies for which duty-free entry is
claimed pursuant to this clause; and

(3) Include in applicable subcontracts—

(1) The name and address of the ACO for this contract;

(i) The name, address, and activity address number of the contract
administration office specified in this contract; and

(111) The information required by paragraphs (h)(1), (2), and (3) of this
clause.

(End of clause)

252.225-7014 Preference for Domestic Specialty Metals.
As prescribed in 225.7002-3(b)(1), use the following clause:
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PREFERENCE FOR DOMESTIC SPECIALTY METALS (JUN 2005)
(a) Definitions. As used in this clause—

(1) “Qualifying country” means any country listed in subsection 225.872-1 of the
Defense Federal Acquisition Regulation Supplement.

(2) “Specialty metals” means—
(1) Steel—

(A) With a maximum alloy content exceeding one or more of the
following limits: manganese, 1.65 percent; silicon, 0.60 percent; or copper, 0.60 percent;
or

(B) Containing more than 0.25 percent of any of the following elements:
aluminum, chromium, cobalt, columbium, molybdenum, nickel, titanium, tungsten, or

vanadium;

(1) Metal alloys consisting of nickel, iron-nickel, and cobalt base alloys
containing a total of other alloying metals (except iron) in excess of 10 percent;

(111) Titanium and titanium alloys; or
(iv) Zirconium and zirconium base alloys.

(b) Any specialty metals incorporated in articles delivered under this contract shall
be melted in the United States or its outlying areas.

(c) This clause does not apply to specialty metals—

(1) Melted in a qualifying country or incorporated in an article manufactured in
a qualifying country; or

(2) Purchased by a subcontractor at any tier.
(End of clause)
ALTERNATE I (APR 2003)

As prescribed in 225.7002-3(b)(2), substitute the following paragraph (c) for paragraph
(c) of the basic clause, and add the following paragraph (d) to the basic clause:
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(c) This clause does not apply to specialty metals melted in a qualifying country or
incorporated in an article manufactured in a qualifying country.

(d) The Contractor shall insert the substance of this clause, including this
paragraph (d), in all subcontracts for items containing specialty metals.

252.225-7015 Restriction on Acquisition of Hand or Measuring Tools.
As prescribed in 225.7002-3(c), use the following clause:

RESTRICTION ON ACQUISITION OF HAND OR MEASURING TOOLS (JUN 2005)

Hand or measuring tools delivered under this contract shall be produced in the United
States or its outlying areas.

(End of clause)

252.225-7016 Restriction on Acquisition of Ball and Roller Bearings.
As prescribed in 225.7009-5, use the following clause:

RESTRICTION ON ACQUISITION OF BALL AND ROLLER BEARINGS (MAR 2006)
(a) Definitions. As used in this clause—

(1) “Bearing components” means the bearing element, retainer, inner race, or
outer race.

(2) “Component,” other than bearing components, means any item supplied to
the Government as part of an end product or of another component.

(3) “End product” means supplies delivered under a line item of this contract.

(b) Except as provided in paragraph (c) of this clause, all ball and roller bearings
and ball and roller bearing components delivered under this contract, either as end
items or components of end items, shall be wholly manufactured in the United States,
its outlying areas, or Canada. Unless otherwise specified in this contract, raw
materials, such as preformed bar, tube, or rod stock and lubricants, need not be mined
or produced in the United States, its outlying areas, or Canada.

(c) The restriction in paragraph (b) of this clause does not apply to ball or roller
bearings that are acquired as—

(1) Commercial components of a noncommercial end product; or
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(2) Commercial or noncommercial components of a commercial component of a
noncommercial end product.

(d) The restriction in paragraph (b) of this clause may be waived upon request from
the Contractor in accordance with subsection 225.7009-4 of the Defense Federal
Acquisition Regulation Supplement.

(e) The Contractor shall insert the substance of this clause, including this
paragraph (e), in all subcontracts, except those for—

(1) Commercial items; or
(2) Items that do not contain ball or roller bearings.
(End of clause)
252.225-7017 Reserved.

252.225-7018 Notice of Prohibition of Certain Contracts with Foreign Entities
for the Conduct of Ballistic Missile Defense Research, Development, Test, and
Evaluation.

As prescribed in 225.7017-4, use the following provision:

NOTICE OF PROHIBITION OF CERTAIN CONTRACTS WITH FOREIGN
ENTITIES FOR THE CONDUCT OF BALLISTIC MISSILE DEFENSE RESEARCH,
DEVELOPMENT, TEST, AND EVALUATION
(JUN 2005)

(a) Definitions.

(1) “Competent” means the ability of an offeror to satisfy the requirements of
the solicitation. This determination is based on a comprehensive assessment of each
offeror's proposal including consideration of the specific areas of evaluation criteria in
the relative order of importance described in the solicitation.

(2) “Foreign firm” means a business entity owned or controlled by one or more
foreign nationals or a business entity in which more than 50 percent of the stock is
owned or controlled by one or more foreign nationals.

(3) “U.S. firm” means a business entity other than a foreign firm.

(b) Except as provided in paragraph (c) of this provision, the Department of Defense
will not enter into or carry out any contract, including any contract awarded as a result
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of a broad agency announcement, with a foreign government or firm if the contract
provides for the conduct of research, development, test, or evaluation in connection with
the Ballistic Missile Defense Program. However, foreign governments and firms are
encouraged to submit offers, since this provision is not intended to restrict access to
unique foreign expertise if the contract will require a level of competency unavailable in
the United States or its outlying areas.

(c) This prohibition does not apply to a foreign government or firm if—

(1) The contract will be performed within the United States or its outlying
areas;

(2) The contract is exclusively for research, development, test, or evaluation in
connection with antitactical ballistic missile systems;

(3) The foreign government or firm agrees to share a substantial portion of the
total contract cost. The foreign share is considered substantial if it is equitable with
respect to the relative benefits that the United States and the foreign parties will derive
from the contract. For example, if the contract is more beneficial to the foreign party,
its share of the costs should be correspondingly higher; or

(4) The U.S. Government determines that a U.S. firm cannot competently
perform the contract at a price equal to or less than the price at which a foreign
government or firm can perform the contract.

(d) The offeror ( ) is ( ) is not a U.S. firm.

(End of provision)

252.225-7019 Restriction on Acquisition of Anchor and Mooring Chain.
As prescribed in 225.7007-3, use the following clause:

RESTRICTION ON ACQUISITION OF ANCHOR AND MOORING CHAIN
(JUN 2005)

(a) Welded shipboard anchor and mooring chain, four inches or less in diameter,
delivered under this contract—

(1) Shall be manufactured in the United States or its outlying areas, including
cutting, heat treating, quality control, testing, and welding (both forging and shot
blasting process); and
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(2) The cost of the components manufactured in the United States or its
outlying areas shall exceed 50 percent of the total cost of components.

(b) The Contractor may request a waiver of this restriction if adequate domestic
supplies meeting the requirements in paragraph (a) of this clause are not available to
meet the contract delivery schedule.

(c) The Contractor shall insert the substance of this clause, including this
paragraph (c), in all subcontracts for items containing welded shipboard anchor and
mooring chain, four inches or less in diameter.

(End of clause)

252.225-7020 Trade Agreements Certificate.
As prescribed in 225.1101(5), use the following provision:

TRADE AGREEMENTS CERTIFICATE (JAN 2005)

&

(a) Definitions. “Designated country end product,” “nondesignated country end
product,” “qualifying country end product,” and “U.S.-made end product” have the
meanings given in the Trade Agreements clause of this solicitation.

(b) Evaluation. The Government—

(1) Will evaluate offers in accordance with the policies and procedures of Part
225 of the Defense Federal Acquisition Regulation Supplement; and

(2) Will consider only offers of end products that are U.S.-made, qualifying
country, or designated country end products unless—

(1) There are no offers of such end products;

(11) The offers of such end products are insufficient to fulfill the
Government’s requirements; or

(111) A national interest waiver has been granted.
(c) Certification and identification of country of origin.
(1) For all line items subject to the Trade Agreements clause of this solicitation,
the offeror certifies that each end product to be delivered under this contract, except

those listed in paragraph (c)(2) of this provision, is a U.S.-made, qualifying country, or
designated country end product.
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(2) The following supplies are other nondesignated country end products:

(Line Item Number) (Country of Origin)

(End of provision)

252.225-7021 Trade Agreements.
As prescribed in 225.1101(6), use the following clause:

TRADE AGREEMENTS (MAR 2007)
(a) Definitions. As used in this clause—
(1) “Caribbean Basin country end product™—
(1) Means an article that—

(A) Is wholly the growth, product, or manufacture of a Caribbean Basin
country; or

(B) In the case of an article that consists in whole or in part of
materials from another country, has been substantially transformed in a Caribbean
Basin country into a new and different article of commerce with a name, character, or
use distinct from that of the article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract, but for purposes of
calculating the value of the end product includes services (except transportation
services) incidental to its supply, provided that the value of those incidental services
does not exceed the value of the product itself; and

(1) Excludes products, other than petroleum and any product derived from
petroleum, that are not granted duty-free treatment under the Caribbean Basin
Economic Recovery Act (19 U.S.C. 2703(b)). These exclusions presently consist of—

(A) Textiles, apparel articles, footwear, handbags, luggage, flat goods,
work gloves, leather wearing apparel, and handloomed, handmade, or folklore articles
that are not granted duty-free status in the Harmonized Tariff Schedule of the United
States (HTSUS);

(B) Tuna, prepared or preserved in any manner in airtight containers;
and
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(C) Watches and watch parts (including cases, bracelets, and straps) of
whatever type, including, but not limited to, mechanical, quartz digital, or quartz
analog, if such watches or watch parts contain any material that is the product of any
country to which the HTSUS column 2 rates of duty (HTSUS General Note 3(b)) apply.

(2) “Component” means an article, material, or supply incorporated directly
into an end product.

(3) “Designated country” means—

(1) A World Trade Organization Government Procurement Agreement
(WTO GPA) country (Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech
Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary,
Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein,
Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania,

Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, or the United
Kingdom);

(i) A Free Trade Agreement country (Australia, Bahrain, Canada, Chile,
Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
or Singapore);

(111) A least developed country (Afghanistan, Angola, Bangladesh, Benin,
Bhutan, Burkina Faso, Burundi, Cambodia, Cape Verde, Central African Republic,
Chad, Comoros, Democratic Republic of Congo, Djibouti, East Timor, Equatorial
Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos,
Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands,
Somalia, Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or

(iv) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas,
Barbados, Belize, British Virgin Islands, Costa Rica, Dominica, Grenada, Guyana,
Haiti, Jamaica, Montserrat, Netherlands Antilles, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, or Trinidad and Tobago).

(4) “Designated country end product” means a WT'O GPA country end product,
a Free Trade Agreement country end product, a least developed country end product, or

a Caribbean Basin country end product.

(5) “End product” means those articles, materials, and supplies to be acquired
under this contract for public use.

(6) “Free Trade Agreement country end product” means an article that—
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(1) Is wholly the growth, product, or manufacture of a Free Trade
Agreement country; or

(i1) In the case of an article that consists in whole or in part of materials
from another country, has been substantially transformed in a Free Trade Agreement
country into a new and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract, but for purposes of
calculating the value of the end product includes services (except transportation
services) incidental to its supply, provided that the value of those incidental services
does not exceed the value of the product itself.

(7) “Least developed country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a least developed
country; or

(i1) In the case of an article that consists in whole or in part of materials
from another country, has been substantially transformed in a least developed country
into a new and different article of commerce with a name, character, or use distinct
from that of the article or articles from which it was transformed. The term refers to a
product offered for purchase under a supply contract, but for purposes of calculating the
value of the end product includes services (except transportation services) incidental to
its supply, provided that the value of those incidental services does not exceed the value
of the product itself.

(8) “Nondesignated country end product” means any end product that is not a
U.S.-made end product or a designated country end product.

(9) “Qualifying country” means any country set forth in subsection 225.872-1 of
the Defense Federal Acquisition Regulation Supplement.

(10) “Qualifying country end product” means—

(1) An unmanufactured end product mined or produced in a qualifying
country; or

(1) An end product manufactured in a qualifying country if the cost of the
following types of components exceeds 50 percent of the cost of all its components:

(A) Components mined, produced, or manufactured in a qualifying
country.
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(B) Components mined, produced, or manufactured in the United
States.

(C) Components of foreign origin of a class or kind for which the
Government has determined that sufficient and reasonably available commercial
quantities of a satisfactory quality are not mined, produced, or manufactured in the
United States.

(11) “United States” means the 50 States, the District of Columbia, and
outlying areas.

(12) “U.S.-made end product” means an article that—
(1) Is mined, produced, or manufactured in the United States; or

(11) Is substantially transformed in the United States into a new and
different article of commerce with a name, character, or use distinct from that of the
article or articles from which it was transformed.

(13) “WTO GPA country end product” means an article that—
(1) Is wholly the growth, product, or manufacture of a WTO GPA country; or

(1) In the case of an article that consists in whole or in part of materials
from another country, has been substantially transformed in a WTO GPA country into
a new and different article of commerce with a name, character, or use distinct from
that of the article or articles from which it was transformed. The term refers to a
product offered for purchase under a supply contract, but for purposes of calculating the
value of the end product includes services (except transportation services) incidental to
its supply, provided that the value of those incidental services does not exceed the value
of the product itself.

(b) Unless otherwise specified, this clause applies to all items in the Schedule.

(c) The Contractor shall deliver under this contract only U.S.-made, qualifying
country, or designated country end products unless—

(1) Inits offer, the Contractor specified delivery of other nondesignated country
end products in the Trade Agreements Certificate provision of the solicitation; and
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(2)@) Offers of U.S.-made, qualifying country, or designated country end
products from responsive, responsible offerors are either not received or are insufficient
to fill the Government’s requirements; or

(i) A national interest waiver has been granted.

(d) The contract price does not include duty for end products or components for
which the Contractor will claim duty-free entry.

(e) The HTSUS is available on the Internet at
http://www.usitc.gov/tata/hts/bychapter/index.htm. The following sections of the
HTSUS provide information regarding duty-free status of articles specified in
paragraph (a)(2)(11)(A) of this clause:

(1) General Note 3(c), Products Eligible for Special Tariff Treatment.

(2) General Note 17, Products of Countries Designated as Beneficiary Countries
Under the United States--Caribbean Basin Trade Partnership Act of 2000.

(3) Section XXII, Chapter 98, Subchapter II, Articles Exported and Returned,
Advanced or Improved Abroad, U.S. Note 7(b).

(4) Section XXII, Chapter 98, Subchapter XX, Goods Eligible for Special Tariff
Benefits Under the United States--Caribbean Basin Trade Partnership Act.

(End of clause)
252.225-7022 Reserved.

252.225-7023 Restriction on Acquisition of Vessel Propellers.
As prescribed in 225.7010-4, use the following clause:

RESTRICTION ON ACQUISITION OF VESSEL PROPELLERS (SEP 2006)
(a) Except as provided in paragraph (b) of this clause, the Contractor shall deliver
under this contract, whether as end items or components of end items, vessel
propellers--

(1) Manufactured in the United States, its outlying areas, or Canada; and

(2) For which all component castings were poured and finished in the United
States, its outlying areas, or Canada.
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(b) The restriction in paragraph (a) of this clause--
(1) Does not apply to vessel propellers that are commercial items; and
(2) For other than commercial items, may be waived upon request from the
Contractor in accordance with subsection 225.7010-3 of the Defense Federal Acquisition
Regulation Supplement.
(End of clause)
252.225-7024 Reserved.

252.225-7025 Restriction on Acquisition of Forgings.
As prescribed in 225.7102-4, use the following clause:

RESTRICTION ON ACQUISITION OF FORGINGS (JUL 2006)
(a) Definitions. As used in this clause—
(1) “Domestic manufacture” means—
(1 Manufactured in the United States or its outlying areas; or
(11) Manufactured in Canada, if the Canadian firm normally produces
similar items or is currently producing the item in support of DoD contracts (as a

contractor or a subcontractor).

(2) “Forging items” means—

ITEMS CATEGORIES
Ship propulsion shafts Excludes service and landing craft shafts
Periscope tubes All

Ring forgings for bull gears All greater than 120 inches in diameter

(b) End items and their components delivered under this contract shall contain
forging items that are of domestic manufacture only.

(c) The restriction in paragraph (b) of this clause may be waived upon request from
the Contractor in accordance with subsection 225.7102-3 of the Defense Federal
Acquisition Regulation Supplement.
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(d) The Contractor shall retain records showing compliance with the restriction in
paragraph (b) of this clause until 3 years after final payment and shall make the
records available upon request of the Contracting Officer.

(e) The Contractor shall insert the substance of this clause, including this
paragraph (e), in subcontracts for forging items or for other items that contain forging
items.

(End of clause)
252.225-7026 Reserved.

252.225-7027 Restriction on Contingent Fees for Foreign Military Sales.
As prescribed in 225.7307(a), use the following clause.

RESTRICTION ON CONTINGENT FEES FOR FOREIGN MILITARY SALES
(APR 2003)

(a) Except as provided in paragraph (b) of this clause, contingent fees, as defined in
the Covenant Against Contingent Fees clause of this contract, are generally an
allowable cost, provided the fees are paid to—

(1) A bona fide employee of the Contractor; or

(2) A bona fide established commercial or selling agency maintained by the
Contractor for the purpose of securing business.

(b) For foreign military sales, unless the contingent fees have been identified and
payment approved in writing by the foreign customer before contract award, the

following contingent fees are unallowable under this contract:

(1) For sales to the Government(s) of , contingent fees in any
amount.

(2) For sales to Governments not listed in paragraph (b)(1) of this clause,
contingent fees exceeding $50,000 per foreign military sale case.

(End of clause)

252.225-7028 Exclusionary Policies and Practices of Foreign Governments.
As prescribed in 225.7307(b), use the following clause:

EXCLUSIONARY POLICIES AND PRACTICES OF FOREIGN GOVERNMENTS
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(APR 2003)

The Contractor and its subcontractors shall not take into account the exclusionary
policies or practices of any foreign government in employing or assigning personnel, if—

(a) The personnel will perform functions required by this contract, either in the
United States or abroad; and

(b) The exclusionary policies or practices of the foreign government are based on
race, religion, national origin, or sex.

(End of clause)
252.225-7029 Reserved.

252.225-7030 Restriction on Acquisition of Carbon, Alloy, and Armor Steel
Plate.
As prescribed in 225.7011-3, use the following clause:

RESTRICTION ON ACQUISITION OF CARBON, ALLOY, AND ARMOR
STEEL PLATE (DEC 2006)

(a) Carbon, alloy, and armor steel plate shall be melted and rolled in the United
States or Canada if the carbon, alloy, or armor steel plate—

(1) Isin Federal Supply Class 9515 or is described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute; and

(2)@) Will be delivered to the Government for use in a Government-owned
facility or a facility under the control of the Department of Defense; or

(1) Will be purchased by the Contractor for use in a Government-owned
facility or a facility under the control of the Department of Defense.

(b) This restriction—
(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material

for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.
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(End of clause)

252.225-7031 Secondary Arab Boycott of Israel.
As prescribed in 225.7605, use the following provision:

SECONDARY ARAB BOYCOTT OF ISRAEL (JUN 2005)
(a) Definitions. As used in this provision—

(1) “Foreign person” means any person (including any individual, partnership,
corporation, or other form of association) other than a United States person.

(2) “United States” means the 50 States, the District of Columbia, outlying
areas, and the outer Continental Shelf as defined in 43 U.S.C. 1331.

(3) “United States person” is defined in 50 U.S.C. App. 2415(2) and means—

(1) Any United States resident or national (other than an individual
resident outside the United States who is employed by other than a United States
person);

(i) Any domestic concern (including any permanent domestic establishment
of any foreign concern); and

(i11) Any foreign subsidiary or affiliate (including any permanent foreign

establishment) of any domestic concern that is controlled in fact by such domestic
concern.

(b) Certification. If the offeror is a foreign person, the offeror certifies, by
submission of an offer, that 1t—

(1) Does not comply with the Secondary Arab Boycott of Israel; and

(2) Is not taking or knowingly agreeing to take any action, with respect to the
Secondary Boycott of Israel by Arab countries, which 50 U.S.C. App. 2407(a) prohibits a
United States person from taking.

(End of provision)

252.225-7032 Waiver of United Kingdom Levies—Evaluation of Offers.
As prescribed in 225.1101(7), use the following provision:

WAIVER OF UNITED KINGDOM LEVIES — EVALUATION OF OFFERS
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(APR 2003)

(a) Offered prices for contracts or subcontracts with United Kingdom (U.K.) firms
may contain commercial exploitation levies assessed by the Government of the U.K.
The offeror shall identify to the Contracting Officer all levies included in the offered
price by describing—

(1) The name of the U.K. firm;
(2) The item to which the levy applies and the item quantity; and
(3) The amount of levy plus any associated indirect costs and profit or fee.

(b) In the event of difficulty in identifying levies included in a price from a
prospective subcontractor, the offeror may seek advice through the Director of
Procurement, United Kingdom Defence Procurement Office, British Embassy, 3100
Massachusetts Avenue NW, Washington, DC 20006.

(c) The U.S. Government may attempt to obtain a waiver of levies pursuant to the
U.S./U.K. reciprocal waiver agreement of July 1987.

(1) If the U.K. waives levies before award of a contract, the Contracting Officer
will evaluate the offer without the levy.

(2) If levies are identified but not waived before award of a contract, the
Contracting Officer will evaluate the offer inclusive of the levies.

(3) If the U.K. grants a waiver of levies after award of a contract, the U.S.
Government reserves the right to reduce the contract price by the amount of the levy
waived plus associated indirect costs and profit or fee.

(End of provision)

252.225-7033 Waiver of United Kingdom Levies.
As prescribed in 225.1101(8), use the following clause:

WAIVER OF UNITED KINGDOM LEVIES (APR 2003)

(a) The U.S. Government may attempt to obtain a waiver of any commercial
exploitation levies included in the price of this contract, pursuant to the U.S./United
Kingdom (U.K.) reciprocal waiver agreement of July 1987. If the U.K. grants a waiver
of levies included in the price of this contract, the U.S. Government reserves the right to
reduce the contract price by the amount of the levy waived plus associated indirect costs
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and profit or fee.

(b) If the Contractor contemplates award of a subcontract exceeding
$1 million to a U.K. firm, the Contractor shall provide the following information to the
Contracting Officer before award of the subcontract:

(1) Name of the U.K. firm.

(2) Prime contract number.

(3) Description of item to which the levy applies.

(4) Quantity being acquired.

(5) Amount of levy plus any associated indirect costs and profit or fee.

(c) In the event of difficulty in identifying levies included in a price from a
prospective subcontractor, the Contractor may seek advice through the Director of
Procurement, United Kingdom Defence Procurement Office, British Embassy, 3100
Massachusetts Avenue NW, Washington, DC 20006.

(d) The Contractor shall insert the substance of this clause, including this
paragraph (d), in any subcontract for supplies where a lower-tier subcontract exceeding
$1 million with a U.K. firm is anticipated.

(End of clause)
252.225-7034 Reserved.

252.225-7035 Buy American Act—Free Trade Agreements—Balance of
Payments Program Certificate.
As prescribed in 225.1101(9), use the following provision:

BUY AMERICAN ACT--FREE TRADE AGREEMENTS--BALANCE OF PAYMENTS
PROGRAM CERTIFICATE (OCT 2006)

(a) Definitions. “Bahrainian end product,” “domestic end product,” “Free Trade
Agreement country,” “Free Trade Agreement country end product,” “foreign end
product,” “Moroccan end product,” “qualifying country end product,” and “United
States” have the meanings given in the Buy American Act--Free Trade Agreements--
Balance of Payments Program clause of this solicitation.

(b) Evaluation. The Government—
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(1) Will evaluate offers in accordance with the policies and procedures of Part
225 of the Defense Federal Acquisition Regulation Supplement; and

(2) For line items subject to Free Trade Agreements, will evaluate offers of
qualifying country end products or Free Trade Agreement country end products other
than Bahrainian end products or Moroccan end products without regard to the
restrictions of the Buy American Act or the Balance of Payments Program.

(c) Certifications and identification of country of origin.
(1) For all line items subject to the Buy American Act—Free Trade
Agreements—Balance of Payments Program clause of this solicitation, the offeror

certifies that—

(1) Each end product, except the end products listed in paragraph (c)(2) of
this provision, is a domestic end product; and

(1) Components of unknown origin are considered to have been mined,
produced, or manufactured outside the United States or a qualifying country.

(2) The offeror shall identify all end products that are not domestic end
products.

(1) The offeror certifies that the following supplies are qualifying country
(except Australian or Canadian) end products:

(Line Item Number) (Country of Origin)

(11) The offeror certifies that the following supplies are Free Trade
Agreement country end products other than Bahrainian end products or Moroccan end
products:

(Line Item Number) (Country of Origin)

(111) The following supplies are other foreign end products, including end
products manufactured in the United States that do not qualify as domestic end
products.

(Line Item Number) (Country of Origin (If known))

(End of provision)
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ALTERNATE I (OCT 2006)

As prescribed in 225.1101(9), substitute the phrase “Canadian end product” for the
phrases “Bahrainian end product,” “Free Trade Agreement country,” “Free Trade
Agreement country end product,” and “Moroccan end product” in paragraph (a) of the
basic provision; and substitute the phrase “Canadian end products” for the phrase “Free
Trade Agreement country end products other than Bahrainian end products or
Moroccan end products” in paragraphs (b)(2) and (c)(2)(i1) of the basic provision.

252.225-7036 Buy American Act—-Free Trade Agreements—Balance of
Payments Program.
As prescribed in 225.1101(10)(1), use the following clause:

BUY AMERICAN ACT--FREE TRADE AGREEMENTS--BALANCE OF PAYMENTS
PROGRAM (MAR 2007)

(a) Definitions. As used in this clause—
(1) “Bahrainian end product” means an article that—
(1) Is wholly the growth, product, or manufacture of Bahrain; or

(i1) In the case of an article that consists in whole or in part of materials
from another country, has been substantially transformed in Bahrain into a new
and different article of commerce with a name, character, or use distinct from that
of the article or articles from which it was transformed. The term refers to a
product offered for purchase under a supply contract, but for purposes of calculating
the value of the end product includes services (except transportation services)
incidental to its supply, provided that the value of those incidental services does not
exceed the value of the product itself.

(2) “Component” means an article, material, or supply incorporated directly
into an end product.

(3) “Domestic end product” means—

(1 An unmanufactured end product that has been mined or produced in the
United States; or

(1) An end product manufactured in the United States if the cost of its
qualifying country components and its components that are mined, produced, or
manufactured in the United States exceeds 50 percent of the cost of all its components.
The cost of components includes transportation costs to the place of incorporation into
the end product and U.S. duty (whether or not a duty-free entry certificate is issued).
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Scrap generated, collected, and prepared for processing in the United States is
considered domestic. A component is considered to have been mined, produced, or
manufactured in the United States (regardless of its source in fact) if the end product in
which it is incorporated is manufactured in the United States and the component is of a
class or kind for which the Government has determined that—

(A) Sufficient and reasonably available commercial quantities of a
satisfactory quality are not mined, produced, or manufactured in the United States; or

(B) It is inconsistent with the public interest to apply the restrictions of
the Buy American Act.

(4) “End product” means those articles, materials, and supplies to be acquired
under this contract for public use.

(5) “Foreign end product” means an end product other than a domestic end
product.

(6) “Free Trade Agreement country” means Australia, Bahrain, Canada, Chile,
Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
or Singapore;

(7) “Free Trade Agreement country end product” means an article that—

(1) Is wholly the growth, product, or manufacture of a Free Trade
Agreement country; or

(11) In the case of an article that consists in whole or in part of materials
from another country, has been substantially transformed in a Free Trade Agreement
country into a new and different article of commerce with a name, character, or use
distinct from that of the article or articles from which it was transformed. The term
refers to a product offered for purchase under a supply contract, but for purposes of
calculating the value of the end product includes services (except transportation
services) incidental to its supply, provided that the value of those incidental services
does not exceed the value of the product itself.

(8) “Moroccan end product” means an article that—
(1) Is wholly the growth, product, or manufacture of Morocco; or
(11) In the case of an article that consists in whole or in part of materials

from another country, has been substantially transformed in Morocco into a new and
different article of commerce with a name, character, or use distinct from that of the
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article or articles from which it was transformed. The term refers to a product offered
for purchase under a supply contract, but for purposes of calculating the value of the
end product includes services (except transportation services) incidental to its supply,
provided that the value of those incidental services does not exceed the value of the
product itself.

(9) “Qualifying country” means any country set forth in subsection 225.872-1 of
the Defense Federal Acquisition Regulation Supplement.

(10) “Qualifying country component” means a component mined, produced, or
manufactured in a qualifying country.

(11) “Qualifying country end product” means—

(1) An unmanufactured end product mined or produced in a qualifying
country; or

(1) An end product manufactured in a qualifying country if the cost of the
following types of components exceeds 50 percent of the cost of all its components:

(A) Components mined, produced, or manufactured in a qualifying
country.

(B) Components mined, produced, or manufactured in the United
States.

(C) Components of foreign origin of a class or kind for which the
Government has determined that sufficient and reasonably available commercial
quantities of a satisfactory quality are not mined, produced, or manufactured in the
United States.

(12) “United States” means the 50 States, the District of Columbia, and
outlying areas.

(b) Unless otherwise specified, this clause applies to all items in the Schedule.

(¢) The Contractor shall deliver under this contract only domestic end products
unless, in its offer, it specified delivery of qualifying country end products, Free Trade
Agreement country end products other than Bahrainian end products or Moroccan end
products, or other foreign end products in the Buy American Act--Free Trade
Agreements--Balance of Payments Program Certificate provision of the solicitation. If
the Contractor certified in its offer that it will deliver a qualifying country end product
or a Free Trade Agreement country end product other than a Bahrainian end product
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or a Moroccan end product, the Contractor shall deliver a qualifying country end
product, a Free Trade Agreement country end product other than a Bahrainian end
product or a Moroccan end product, or, at the Contractor’s option, a domestic end
product.

(d) The contract price does not include duty for end products or components for
which the Contractor will claim duty-free entry.

(End of clause)

ALTERNATE I (OCT 2006)
As prescribed in 225.1101(10)(1)(B), substitute the following paragraphs (a)(4) and (c)
for paragraphs (a)(4) and (c) of the basic clause:

(a)(4) “Canadian end product,” means an article that—
(1) Is wholly the growth, product, or manufacture of Canada; or

(i1) In the case of an article that consists in whole or in part of materials
from another country, has been substantially transformed in Canada into a new and
different article of commerce with a name, character, or use distinct from that of the
article or articles from which it was transformed. The term refers to a product offered
for purchase under a supply contract, but for purposes of calculating the value of the
end product includes services (except transportation services) incidental to its supply,
provided that the value of those incidental services does not exceed the value of the
product itself.

(c) The Contractor shall deliver under this contract only domestic end products
unless, in its offer, it specified delivery of qualifying country, Canadian, or other foreign
end products in the Buy American Act--Free Trade Agreements--Balance of Payments
Program Certificate provision of the solicitation. If the Contractor certified in its offer
that it will deliver a qualifying country end product or a Canadian end product, the
Contractor shall deliver a qualifying country end product, a Canadian end product, or,
at the Contractor’s option, a domestic end product.

252.225-7037 Evaluation of Offers for Air Circuit Breakers.
As prescribed in 225.7006-4(a), use the following provision:

EVALUATION OF OFFERS FOR AIR CIRCUIT BREAKERS (JUN 2005)

(a) The offeror shall specify, in its offer, any intent to furnish air circuit breakers
that are not manufactured in the United States or its outlying areas, Canada, or the
United Kingdom.
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(b) The Contracting Officer will evaluate offers by adding a factor of 50 percent to
the offered price of air circuit breakers that are not manufactured in the United States
or its outlying areas, Canada, or the United Kingdom.

(End of provision)

252.225-7038 Restriction on Acquisition of Air Circuit Breakers.
As prescribed in 225.7006-4(b), use the following clause:

RESTRICTION ON ACQUISITION OF AIR CIRCUIT BREAKERS (JUN 2005)

Unless otherwise specified in its offer, the Contractor shall deliver under this contract

air circuit breakers manufactured in the United States or its outlying areas, Canada, or
the United Kingdom.

(End of clause)
252.225-7039 Reserved.

252.225-7040 Contractor Personnel Authorized to Accompany U.S. Armed
Forces Deployed Outside the United States.
As prescribed in 225.7402-4(a), use the following clause:

CONTRACTOR PERSONNEL AUTHORIZED TO ACCOMPANY U.S. ARMED
FORCES DEPLOYED OUTSIDE THE UNITED STATES (JUN 2006)

(a) Definitions. As used in this clause—

“Combatant Commander” means the commander of a unified or specified combatant
command established in accordance with 10 U.S.C. 161.

“Other military operations” means a range of military force responses that can be
projected to accomplish assigned tasks. Such operations may include one or a
combination of the following: civic action, humanitarian assistance, civil affairs, and
other military activities to develop positive relationships with other countries;
confidence building and other measures to reduce military tensions; military presence;
activities to convey messages to adversaries; military deceptions and psychological
operations; quarantines, blockades, and harassment operations; raids; intervention
operations; armed conflict involving air, land, maritime, and strategic warfare
operations; support for law enforcement authorities to counter international criminal
activities (terrorism, narcotics trafficking, slavery, and piracy); support for law
enforcement authorities to suppress domestic rebellion; and support for insurgency,
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counterinsurgency, and civil war in foreign countries.

“Theater of operations” means an area defined by the combatant commander for the
conduct or support of specified operations.

(b) General.

(1) This clause applies when Contractor personnel are authorized to accompany
U.S. Armed Forces deployed outside the United States in—

(1) Contingency operations;

(11) Humanitarian or peacekeeping operations;

(111) Other military operations; or

(iv) Military exercises designated by the Combatant Commander.

(2) Contract performance in support of U.S. Armed Forces deployed outside the
United States may require work in dangerous or austere conditions. The Contractor
accepts the risks associated with required contract performance in such operations.

(3) Contractor personnel are civilians accompanying the U.S. Armed Forces.

(1) Except as provided in paragraph (b)(3)(i1) of this clause, Contractor
personnel are not authorized to use deadly force against enemy armed forces other than
in self-defense.

(1) Private security Contractor personnel are authorized to use deadly force
only when necessary to execute their security mission to protect assets/persons,
consistent with the mission statement contained in their contract.

(111) Civilians who accompany the U.S. Armed Forces lose their law of war
protection from direct attack if and for such time as they take a direct part in

hostilities.

(4) Service performed by Contractor personnel subject to this clause is not
active duty or service under 38 U.S.C. 106 note.

(c) Support.

(1)@) The Combatant Commander will develop a security plan for protection of
Contractor personnel in locations where there is not sufficient or legitimate civil
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authority, when the Combatant Commander decides it is in the interests of the
Government to provide security because—

(A) The Contractor cannot obtain effective security services;
(B) Effective security services are unavailable at a reasonable cost; or
(C) Threat conditions necessitate security through military means.

(1) The Contracting Officer shall include in the contract the level of
protection to be provided to Contractor personnel.

(111) In appropriate cases, the Combatant Commander may provide security
through military means, commensurate with the level of security provided DoD
civilians.

(2)@) Generally, all Contractor personnel authorized to accompany the U.S.
Armed Forces in the theater of operations may be provided resuscitative care,
stabilization, hospitalization at level III military treatment facilities, and assistance
with patient movement in emergencies where loss of life, limb, or eyesight could occur.
Hospitalization will be limited to stabilization and short-term medical treatment with
an emphasis on return to duty or placement in the patient movement system.

(11)) When the Government provides medical treatment or transportation of
Contractor personnel to a selected civilian facility, the Contractor shall ensure that the
Government is reimbursed for any costs associated with such treatment or
transportation.

(111) Medical or dental care beyond this standard is not authorized unless
specified elsewhere in this contract.

(3) Unless specified elsewhere in this contract, the Contractor is responsible for
all other support required for its personnel engaged in the theater of operations under
this contract.

(4) Contractor personnel must have a letter of authorization issued by the
Contracting Officer in order to process through a deployment center or to travel to,
from, or within the theater of operations. The letter of authorization also will identify
any additional authorizations, privileges, or Government support that Contractor
personnel are entitled to under this contract.

(d) Compliance with laws and regulations. The Contractor shall comply with, and
shall ensure that its personnel authorized to accompany U.S. Armed Forces deployed
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outside the United States as specified in paragraph (b)(1) of this clause are familiar
with and comply with, all applicable—

(1) United States, host country, and third country national laws;
(2) Treaties and international agreements;

(3) United States regulations, directives, instructions, policies, and procedures;
and

(4) Orders, directives, and instructions issued by the Combatant Commander,
including those relating to force protection, security, health, safety, or relations and
interaction with local nationals.

(e) Pre-deployment requirements. (1) The Contractor shall ensure that the
following requirements are met prior to deploying personnel in support of U.S. Armed
Forces. Specific requirements for each category may be specified in the statement of
work or elsewhere in the contract.

(1) All required security and background checks are complete and
acceptable.

(1) All deploying personnel meet the minimum medical screening
requirements and have received all required immunizations as specified in the contract.
The Government will provide, at no cost to the Contractor, any theater-specific
Immunizations and/or medications not available to the general public.

(1) Deploying personnel have all necessary passports, visas, and other
documents required to enter and exit a theater of operations and have a Geneva
Conventions identification card, or other appropriate DoD identity credential, from the
deployment center. Any Common Access Card issued to deploying personnel shall
contain the access permissions allowed by the letter of authorization issued in
accordance with paragraph (c)(4) of this clause.

(iv) Special area, country, and theater clearance is obtained for personnel.
Clearance requirements are in DoD Directive 4500.54, Official Temporary Duty
Abroad, and DoD 4500.54-G, DoD Foreign Clearance Guide. Contractor personnel are
considered non-DoD personnel traveling under DoD sponsorship.

(v) All personnel have received personal security training. At a minimum,
the training shall—

(A) Cover safety and security issues facing employees overseas;
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(B) Identify safety and security contingency planning activities; and

(C) Identify ways to utilize safety and security personnel and other
resources appropriately.

(vi) All personnel have received isolated personnel training, if specified in
the contract.

(2) The Contractor shall notify all personnel who are not a host country
national, or who are not ordinarily resident in the host country, that—

(1) Such employees, and dependents residing with such employees, who
engage in conduct outside the United States that would constitute an offense
punishable by imprisonment for more than one year if the conduct had been engaged in
within the special maritime and territorial jurisdiction of the United States, may
potentially be subject to the criminal jurisdiction of the United States in accordance
with the Military Extraterritorial Jurisdiction Act of 2000 (18 U.S.C. 3621, et seq.);

(1) Pursuant to the War Crimes Act (18 U.S.C. 2441), Federal criminal
jurisdiction also extends to conduct that is determined to constitute a violation of the
law of war when committed by a civilian national of the United States;

(111) Other laws may provide for prosecution of U.S. nationals who commit
offenses on the premises of U.S. diplomatic, consular, military or other U.S.
Government missions outside the United States (18 U.S.C. 7(9)); and

(iv) When there is a formal declaration of war by Congress, Contractor
personnel authorized to accompany U.S. Armed Forces may be subject to
prosecution under the Uniform Code of Military Justice.

(®) Processing and departure points. Deployed Contractor personnel shall—

(1) Process through the deployment center designated in the contract, or as
otherwise directed by the Contracting Officer, prior to deploying. The deployment
center will conduct deployment processing to ensure visibility and accountability of
Contractor personnel and to ensure that all deployment requirements are met,
including the requirements specified in paragraph (e)(1) of this clause;

(2) Use the point of departure and transportation mode directed by the
Contracting Officer; and

(3) Process through a Joint Reception Center (JRC) upon arrival at the
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deployed location. The JRC will validate personnel accountability, ensure that specific
theater of operations entrance requirements are met, and brief Contractor personnel on
theater-specific policies and procedures.

(g) Personnel data list.

(1) In accordance with DoD Instruction 3020.41, Contractor Personnel
Authorized to Accompany the U.S. Armed Forces, the Contractor shall establish and
maintain with the designated Government official a current list of all Contractor
personnel that deploy with or otherwise provide support in the theater of operations to
U.S. Armed Forces as specified in paragraph (b)(1) of this clause. The list shall include
each individual’s general location in the theater of operations. The Contracting Officer
will inform the Contractor of the Government official designated to receive this data
and the appropriate automated system(s) to use for this effort.

(2) The Contractor shall ensure that all employees on the list have a current
DD Form 93, Record of Emergency Data Card, on file with both the Contractor and the
designated Government official.

(h) Contractor personnel.

(1) The Contracting Officer may direct the Contractor, at its own expense, to
remove and replace any Contractor personnel who jeopardize or interfere with mission
accomplishment or who fail to comply with or violate applicable requirements of this
clause. Such action may be taken at the Government’s discretion without prejudice to
its rights under any other provision of this contract, including the Termination for
Default clause.

(2) The Contractor shall have a plan on file showing how the Contractor would
replace employees who are unavailable for deployment or who need to be replaced
during deployment. The Contractor shall keep this plan current and shall provide a
copy to the Contracting Officer upon request. The plan shall—

(1) Identify all personnel who are subject to military mobilization;

(1) Detail how the position would be filled if the individual were mobilized;
and

(111) Identify all personnel who occupy a position that the Contracting
Officer has designated as mission essential.

(1) Military clothing and protective equipment.
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(1) Contractor personnel are prohibited from wearing military clothing unless
specifically authorized in writing by the Combatant Commander. If authorized to wear
military clothing, Contractor personnel must—

(1) Wear distinctive patches, arm bands, nametags, or headgear, in order to
be distinguishable from military personnel, consistent with force protection measures;
and

(1) Carry the written authorization with them at all times.

(2) Contractor personnel may wear military-unique organizational clothing and
individual equipment (OCIE) required for safety and security, such as ballistic, nuclear,
biological, or chemical protective equipment.

(3) The deployment center, or the Combatant Commander, shall issue OCIE
and shall provide training, if necessary, to ensure the safety and security of Contractor
personnel.

(4) The Contractor shall ensure that all issued OCIE is returned to the point of
issue, unless otherwise directed by the Contracting Officer.

() Weapons.

(1) If the Contractor requests that its personnel performing in the theater of
operations be authorized to carry weapons, the request shall be made through the
Contracting Officer to the Combatant Commander, in accordance with DoD Instruction
3020.41, paragraph 6.3.4.1 or, if the contract is for security services, paragraph 6.3.5.3.
The Combatant Commander will determine whether to authorize in-theater Contractor
personnel to carry weapons and what weapons and ammunition will be allowed.

(2) If the Contracting Officer, subject to the approval of the Combatant
Commander, authorizes the carrying of weapons—

(1) The Contracting Officer may authorize the Contractor to issue
Contractor-owned weapons and ammunition to specified employees; or

(11)) The [Contracting Officer to specify the appropriate individual, e.g.,
Contracting Officer’s Representative, Regional Security Officer] may issue Government-
furnished weapons and ammunition to the Contractor for issuance to specified
Contractor employees.

(3) The Contractor shall ensure that its personnel who are authorized to carry
weapons—
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(1) Are adequately trained to carry and use them—
(A) Safely;

(B) With full understanding of, and adherence to, the rules of the use of
force issued by the Combatant Commander; and

(C) In compliance with applicable agency policies, agreements, rules,
regulations, and other applicable law;

(1) Are not barred from possession of a firearm by 18 U.S.C. 922; and

(i11)) Adhere to all guidance and orders issued by the Combatant
Commander regarding possession, use, safety, and accountability of weapons and
ammunition.

(4) Whether or not weapons are Government-furnished, all liability for the use
of any weapon by Contractor personnel rests solely with the Contractor and the
Contractor employee using such weapon.

(5) Upon redeployment or revocation by the Combatant Commander of the
Contractor’s authorization to issue firearms, the Contractor shall ensure that all
Government-issued weapons and unexpended ammunition are returned as directed by
the Contracting Officer.

(k) Vehicle or equipment licenses. Contractor personnel shall possess the required
licenses to operate all vehicles or equipment necessary to perform the contract in the
theater of operations.

(1) Purchase of scarce goods and services. If the Combatant Commander has
established an organization for the theater of operations whose function is to determine
that certain items are scarce goods or services, the Contractor shall coordinate with
that organization local purchases of goods and services designated as scarce, in
accordance with instructions provided by the Contracting Officer.

(m) Evacuation.
(1) If the Combatant Commander orders a mandatory evacuation of some or all
personnel, the Government will provide assistance, to the extent available, to United

States and third country national Contractor personnel.

(2) In the event of a non-mandatory evacuation order, unless authorized in
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writing by the Contracting Officer, the Contractor shall maintain personnel on location
sufficient to meet obligations under this contract.

(n) Next of kin notification and personnel recovery.

(1) The Contractor shall be responsible for notification of the employee-
designated next of kin in the event an employee dies, requires evacuation due to an
Injury, or is isolated, missing, detained, captured, or abducted.

(2) In the case of isolated, missing, detained, captured, or abducted Contractor
personnel, the Government will assist in personnel recovery actions in accordance with
DoD Directive 2310.2, Personnel Recovery.

(0) Mortuary affairs. Mortuary affairs for Contractor personnel who die while
accompanying the U.S. Armed Forces will be handled in accordance with DoD Directive
1300.22, Mortuary Affairs Policy.

(p) Changes. In addition to the changes otherwise authorized by the Changes
clause of this contract, the Contracting Officer may, at any time, by written order
1dentified as a change order, make changes in the place of performance or Government-
furnished facilities, equipment, material, services, or site. Any change order issued in
accordance with this paragraph (p) shall be subject to the provisions of the Changes
clause of this contract.

(q) Subcontracts. The Contractor shall incorporate the substance of this clause,
including this paragraph (q), in all subcontracts when subcontractor personnel are
authorized to accompany U.S. Armed Forces deployed outside the United States in—

(1) Contingency operations;

(2) Humanitarian or peacekeeping operations;

(3) Other military operations; or

(4) Military exercises designated by the Combatant Commander.
(End of clause)

252.225-7041 Correspondence in English.
As prescribed in 225.1103(2), use the following clause:

CORRESPONDENCE IN ENGLISH (JUN 1997)
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The Contractor shall ensure that all contract correspondence that is addressed to the
United States Government is submitted in English or with an English translation.

(End of clause)

252.225-7042 Authorization to Perform.
As prescribed in 225.1103(3), use the following provision:

AUTHORIZATION TO PERFORM (APR 2003)

The offeror represents that it has been duly authorized to operate and to do business in
the country or countries in which the contract is to be performed.

(End of provision)

252.225-7043 Antiterrorism/Force Protection for Defense Contractors Outside
the United States
As prescribed in 225.7403-2, use the following clause:

ANTITERRORISM/FORCE PROTECTION POLICY FOR DEFENSE CONTRACTORS
OUTSIDE THE UNITED STATES (MAR 2006)

(a) Definition. “United States,” as used in this clause, means, the 50 States, the
District of Columbia, and outlying areas.

(b) Except as provided in paragraph (c) of this clause, the Contractor and its
subcontractors, if performing or traveling outside the United States under this contract,
shall—

(1) Affiliate with the Overseas Security Advisory Council, if the Contractor or
subcontractor is a U.S. entity;

(2) Ensure that Contractor and subcontractor personnel who are U.S. nationals
and are in-country on a non-transitory basis, register with the U.S. Embassy, and that
Contractor and subcontractor personnel who are third country nationals comply with
any security related requirements of the Embassy of their nationality;

(3) Provide, to Contractor and subcontractor personnel, antiterrorism/force
protection awareness information commensurate with that which the Department of
Defense (DoD) provides to its military and civilian personnel and their families, to the
extent such information can be made available prior to travel outside the United States;
and
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(4) Obtain and comply with the most current antiterrorism/force protection
guidance for Contractor and subcontractor personnel.

(c) The requirements of this clause do not apply to any subcontractor that is—
(1) A foreign government;
(2) A representative of a foreign government; or
(3) A foreign corporation wholly owned by a foreign government.

(d) Information and guidance pertaining to DoD antiterrorism/force protection can
be obtained from (Contracting Officer to insert applicable information cited in PGI

225.7403-1).

(End of clause)

252.225-7044 Balance of Payments Program—Construction Material.
As prescribed in 225.7503(a), use the following clause:

BALANCE OF PAYMENTS PROGRAM--CONSTRUCTION MATERIAL (JUN 2005)
(a) Definitions. As used in this clause--

“Component” means any article, material, or supply incorporated directly into
construction material.

“Construction material” means an article, material, or supply brought to the
construction site by the Contractor or a subcontractor for incorporation into the
building or work. The term also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life safety systems, such as
emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems
incorporated into a public building or work and that are produced as complete systems,
are evaluated as a single and distinct construction material regardless of when or how
the individual parts or components of those systems are delivered to the construction
site. Materials purchased directly by the Government are supplies, not construction
material.

“Cost of components” means--

(1) For components purchased by the Contractor, the acquisition cost, including
transportation costs to the place of incorporation into the end product (whether or not
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such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-
free entry certificate is issued); or

(2) For components manufactured by the Contractor, all costs associated with
the manufacture of the component, including transportation costs as described in
paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. Cost
of components does not include any costs associated with the manufacture of the
construction material.

“Domestic construction material” means--

(1) An unmanufactured construction material mined or produced in the United
States; or

(2) A construction material manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the United States exceeds 50 percent
of the cost of all its components. Components of foreign origin of the same class or kind
for which nonavailability determinations have been made are treated as domestic.

“United States” means the 50 States, the District of Columbia, and outlying areas.
(b) Domestic preference. This clause implements the Balance of Payments Program
by providing a preference for domestic construction material. The Contractor shall use

only domestic construction material in performing this contract, except for--

(1) Construction material valued at or below the simplified acquisition
threshold in Part 2 of the Federal Acquisition Regulation; or

(2) The construction material or components listed by the Government as
follows:

[Contracting Officer to list applicable excepted materials or indicate “none’]
(End of clause)

252.225-7045 Balance of Payments Program-—-Construction Material Under
Trade Agreements.
As prescribed in 225.7503(b), use the following clause:

BALANCE OF PAYMENTS PROGRAM--CONSTRUCTION MATERIAL UNDER
TRADE AGREEMENTS (MAR 2007)
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(a) Definitions. As used in this clause--
“Caribbean Basin country construction material” means a construction material that—

(1) Is wholly the growth, product, or manufacture of a Caribbean Basin country;
or

(2) In the case of a construction material that consists in whole or in part of
materials from another country, has been substantially transformed in a Caribbean
Basin country into a new and different construction material distinct from the
materials from which it was transformed.

“Component” means any article, material, or supply incorporated directly into
construction material.

“Construction material” means an article, material, or supply brought to the
construction site by the Contractor or a subcontractor for incorporation into the
building or work. The term also includes an item brought to the site preassembled from
articles, materials, or supplies. However, emergency life safety systems, such as
emergency lighting, fire alarm, and audio evacuation systems, that are discrete systems
incorporated into a public building or work and that are produced as complete systems,
are evaluated as a single and distinct construction material regardless of when or how
the individual parts or components of those systems are delivered to the construction
site. Materials purchased directly by the Government are supplies, not construction
material.

“Cost of components” means--

(1) For components purchased by the Contractor, the acquisition cost, including
transportation costs to the place of incorporation into the end product (whether or not
such costs are paid to a domestic firm), and any applicable duty (whether or not a duty-
free entry certificate is issued); or

(2) For components manufactured by the Contractor, all costs associated with
the manufacture of the component, including transportation costs as described in
paragraph (1) of this definition, plus allocable overhead costs, but excluding profit. Cost
of components does not include any costs associated with the manufacture of the
construction material.

“Designated country” means—

(1) A World Trade Organization Government Procurement Agreement (WTO
GPA) country (Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic,
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Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland,
Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania,
Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Singapore,
Slovak Republic, Slovenia, Spain, Sweden, Switzerland, or the United Kingdom);

(2) A Free Trade Agreement country (Australia, Bahrain, Canada, Chile,
Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua,
or Singapore);

(3) A least developed country (Afghanistan, Angola, Bangladesh, Benin,
Bhutan, Burkina Faso, Burundi, Cambodia, Cape Verde, Central African Republic,
Chad, Comoros, Democratic Republic of Congo, Djibouti, East Timor, Equatorial
Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos,
Lesotho, Madagascar, Malawi, Maldives, Mali, Mauritania, Mozambique, Nepal, Niger,
Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands,
Somalia, Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or

(4) A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas,
Barbados, Belize, British Virgin Islands, Costa Rica, Dominica, Grenada, Guyana,
Haiti, Jamaica, Montserrat, Netherlands Antilles, St. Kitts and Nevis, St. Lucia, St.
Vincent and the Grenadines, or Trinidad and Tobago).

“Designated country construction material” means a construction material that is a
WTO GPA country construction material, a Free Trade Agreement country
construction material, a least developed country construction material, or a Caribbean
Basin country construction material.

“Domestic construction material” means--

(1) An unmanufactured construction material mined or produced in the United
States; or

(2) A construction material manufactured in the United States, if the cost of its
components mined, produced, or manufactured in the United States exceeds 50 percent
of the cost of all its components. Components of foreign origin of the same class or kind
for which nonavailability determinations have been made are treated as domestic.

“Free Trade Agreement country construction material” means a construction material
that--

(1) Is wholly the growth, product, or manufacture of a Free Trade Agreement
country; or
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(2) In the case of a construction material that consists in whole or in part of
materials from another country, has been substantially transformed in a Free Trade
Agreement country into a new and different construction material distinct from the
material from which it was transformed.

“Least developed country construction material” means a construction material that—

(1) Is wholly the growth, product, or manufacture of a least developed country;
or

(2) In the case of a construction material that consists in whole or in part of
materials from another country, has been substantially transformed in a least
developed country into a new and different construction material distinct from the
materials from which it was transformed.

“United States” means the 50 States, the District of Columbia, and outlying areas.
“WTO GPA country construction material” means a construction material that—
(1) Is wholly the growth, product, or manufacture of a WT'O GPA country; or

(2) In the case of a construction material that consists in whole or in part of
materials from another country, has been substantially transformed in a WTO GPA
country into a new and different construction material distinct from the materials from
which it was transformed.

(b) This clause implements the Balance of Payments Program by providing a
preference for domestic construction material. In addition, the Contracting Officer has
determined that the WTO GPA and Free Trade Agreements apply to this acquisition.
Therefore, the Balance of Payments Program restrictions are waived for designated
country construction materials.

(c) The Contractor shall use only domestic or designated country construction
material in performing this contract, except for--

(1) Construction material valued at or below the simplified acquisition
threshold in Part 2 of the Federal Acquisition Regulation; or

(2) The construction material or components listed by the Government as
follows:

[Contracting Officer to list applicable excepted materials or indicate “none”,
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(End of clause)

ALTERNATE I (OCT 2006). As prescribed in 225.7503(b), add the following definition
of “Bahrainian or Mexican construction material” to paragraph (a) of the basic clause,
and substitute the following paragraphs (b) and (c) for paragraphs (b) and (c) of the
basic clause:

“Bahrainian or Mexican construction material” means a construction material that—
(1) Is wholly the growth, product, or manufacture of Bahrain or Mexico; or

(2) In the case of a construction material that consists in whole or in part of
materials from another country, has been substantially transformed in Bahrain or
Mexico into a new and different construction material distinct from the materials from
which it was transformed.

(b) This clause implements the Balance of Payments Program by providing a
preference for domestic construction material. In addition, the Contracting Officer has
determined that the WTO GPA and all Free Trade Agreements except NAFTA apply to
this acquisition. Therefore, the Balance of Payments Program restrictions are waived
for designated country construction material other than Bahrainian or Mexican
construction material.

(c) The Contractor shall use only domestic or designated country construction
material other than Bahrainian or Mexican construction material in performing this
contract, except for--

(1) Construction material valued at or below the simplified acquisition
threshold in Part 2 of the Federal Acquisition Regulation; or

(2) The construction material or components listed by the Government as
follows:

[Contracting Officer to list applicable excepted materials or indicate “none’].
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(Revised March 27, 2007)

252.232-7000 Advance Payment Pool.
As prescribed in 232.412-70(a), use the following clause:

ADVANCE PAYMENT POOL (DEC 1991)

(a) Notwithstanding any other provision of this contract, advance payments will be
made for contract performance in accordance with the Determlnatlons Findings, and
Authorization for Advance payment dated

(b) Payments made in accordance with this clause shall be governed by the terms
and conditions of the Advance Payment Pool Agreement between the United States of
America and (insert the name of the contractor). The Agreement is incorporated in the
contract by reference.

(End of clause)

252.232-7001 Disposition of Payments.
As prescribed in 232.412-70(b), use the following clause:

DISPOSITION OF PAYMENTS (DEC 1991)
Payment will be by a dual payee Treasury check made payable to the contractor or the

(insert the name of the disbursing office in the advance payment pool agreement), and
will be forwarded to that disbursing office for appropriate disposition.

(End of clause)

252.232-7002 Progress Payments for Foreign Military Sales Acquisitions.
As prescribed in 232.502-4-70(a), use the following clause:

PROGRESS PAYMENTS FOR FOREIGN MILITARY SALES ACQUISITIONS
(DEC 1991)

If this contract includes foreign military sales (FMS) requirements, the Contractor
shall—

(a) Submit a separate progress payment request for each progress payment rate;
and

(b) Submit a supporting schedule showing—
(1) The amount of each request distributed to each country's requirements; and

(2) Total price per contract line item applicable to each separate progress
payment rate.

(c) Identify in each progress payment request the contract requirements to which it
applies (i.e., FMS or U.S.);

1998 EDITION 252.232-1



Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(d) Calculate each request on the basis of the prices, costs (including costs to
complete), subcontractor progress payments, and progress payment liquidations of the
contract requirements to which it applies; and

(e) Distribute costs among contract line items and countries in a manner acceptable
to the Administrative Contracting Officer.

(End of clause)

252.232-7003 Electronic Submission of Payment Requests.
As prescribed in 232.7004, use the following clause:

ELECTRONIC SUBMISSION OF PAYMENT REQUESTS (MAR 2007)
(a) Definitions. As used in this clause—

(1) “Contract financing payment” and “invoice payment” have the meanings
given in section 32.001 of the Federal Acquisition Regulation.

(2) “Electronic form” means any automated system that transmits information
electronically from the initiating system to all affected systems. Facsimile, e-mail, and
scanned documents are not acceptable electronic forms for submission of payment
requests. However, scanned documents are acceptable when they are part of a
submission of a payment request made using one of the electronic forms provided for in
paragraph (b) of this clause.

(3) “Payment request” means any request for contract financing payment or
invoice payment submitted by the Contractor under this contract.

(b) Except as provided in paragraph (c) of this clause, the Contractor shall submit
payment requests using one of the following electronic forms:

(1) Wide Area WorkFlow-Receipt and Acceptance (WAWEF-RA). Information
regarding WAWF-RA is available on the Internet at https://wawf.eb.mil.

(2) Web Invoicing System (WInS). Information regarding WInS is available on
the Internet at https:/ecweb.dfas.mil.

(3) American National Standards Institute (ANSI) X.12 electronic data
interchange (EDI) formats.

(1) Information regarding EDI formats is available on the Internet at
http://www.X12.0rg.

(1) EDI implementation guides are available on the Internet at
http://www.dod.mil/dfas/contractorpay/electroniccommerce.html.

(4) Another electronic form authorized by the Contracting Officer.

(c) The Contractor may submit a payment request in non-electronic form only
when—
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(1) DoD is unable to receive a payment request in electronic form; or

(2) The Contracting Officer administering the contract for payment has
determined, in writing, that electronic submission would be unduly burdensome to the
Contractor. In such cases, the Contractor shall include a copy of the Contracting
Officer’s determination with each request for payment.

(d) The Contractor shall submit any non-electronic payment requests using the
method or methods specified in Section G of the contract.

(e) In addition to the requirements of this clause, the Contractor shall meet the
requirements of the appropriate payment clauses in this contract when submitting
payment requests.

(End of clause)

252.232-7004 DoD Progress Payment Rates.
As prescribed in 232.502-4-70(b), use the following clause:

DOD PROGRESS PAYMENT RATES (OCT 2001)

(a) If the contractor is a small business concern, the Progress Payments clause of
this contract is modified to change each mention of the progress payment rate and
liquidation rate (excepting paragraph (k), Limitations on Undefinitized Contract
Actions) to 90 percent.

(b) If the contractor is a small disadvantaged business concern, the Progress
Payments clause of this contract is modified to change each mention of the progress
payment rate and liquidation rate (excepting paragraph (k), Limitations on
Undefinitized Contract Actions) to 95 percent.

(End of clause)

252.232-7005 Reimbursement of Subcontractor Advance Payments—DoD Pilot
Mentor-Protege Program.
As prescribed in 232.412-70(c), use the following clause:

REIMBURSEMENT OF SUBCONTRACTOR ADVANCE PAYMENTS--DOD PILOT
MENTOR-PROTEGE PROGRAM (SEP 2001)

(a) The Government will reimburse the Contractor for any advance payments made
by the Contractor, as a mentor firm, to a protege firm, pursuant to an approved mentor-
protege agreement, provided—

(1) The Contractor’s subcontract with the protege firm includes a provision
substantially the same as FAR 52.232-12, Advance Payments;

(2) The Contractor has administered the advance payments in accordance with
the policies of FAR Subpart 32.4; and

(3) The Contractor agrees that any financial loss resulting from the failure or
inability of the protege firm to repay any unliquidated advance payments is the sole
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financial responsibility of the Contractor.

(b) For a fixed price type contract, advance payments made to a protege firm shall
be paid and administered as if they were 100 percent progress payments. The
Contractor shall include as a separate attachment with each Standard Form (SF) 1443,
Contractor’s Request for Progress Payment, a request for reimbursement of advance
payments made to a protege firm. The attachment shall provide a separate calculation
of lines 14a through 14e of SF 1443 for each protege, reflecting the status of advance
payments made to that protege.

(c) For cost reimbursable contracts, reimbursement of advance payments shall be
made via public voucher. The Contractor shall show the amounts of advance payments
made to each protege on the public voucher, in the form and detail directed by the
cognizant contracting officer or contract auditor.

(End of clause)
252.232-7006 Alternate A.

ALTERNATE A (DEC 2003)
As prescribed in 232.111(b), substitute the following paragraph (a)(2) for paragraph
(2)(2) of the clause at FAR 52.232-7:

(a)(2) The Administrative Contracting Officer (ACO) may unilaterally issue a
contract modification requiring the Contractor to withhold amounts from its billings
until a reserve is set aside in an amount that the ACO considers necessary to protect
the Government’s interests. The ACO may withhold 5 percent of the amounts due
under this paragraph (a), but the total amount withheld shall not exceed $50,000. The
amounts withheld shall be retained until the Contractor executes and delivers the
release required by paragraph (f) of this clause.

252.232-7007 Limitation of Government’s Obligation.
As prescribed in 232.705-70, use the following clause:

LIMITATION OF GOVERNMENT’S OBLIGATION (MAY 2006)

(a) Contract line item(s) _* through _* are incrementally funded. For these
item(s), the sum of §_* of the total price is presently available for payment and
allotted to this contract. An allotment schedule is set forth in paragraph (j) of this
clause.

(b) For item(s) identified in paragraph (a) of this clause, the Contractor agrees to
perform up to the point at which the total amount payable by the Government,
including reimbursement in the event of termination of those item(s) for the
Government’s convenience, approximates the total amount currently allotted to the
contract. The Contractor is not authorized to continue work on those item(s) beyond
that point. The Government will not be obligated in any event to reimburse the
Contractor in excess of the amount allotted to the contract for those item(s) regardless
of anything to the contrary in the clause entitled “Termination for Convenience of the
Government.” As used in this clause, the total amount payable by the Government in
the event of termination of applicable contract line item(s) for convenience includes
costs, profit, and estimated termination settlement costs for those item(s).
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(c) Notwithstanding the dates specified in the allotment schedule in paragraph (j) of
this clause, the Contractor will notify the Contracting Officer in writing at least ninety
days prior to the date when, in the Contractor’s best judgment, the work will reach the
point at which the total amount payable by the Government, including any cost for
termination for convenience, will approximate 85 percent of the total amount then
allotted to the contract for performance of the applicable item(s). The notification will
state (1) the estimated date when that point will be reached and (2) an estimate of
additional funding, if any, needed to continue performance of applicable line items up to
the next scheduled date for allotment of funds identified in paragraph (j) of this clause,
or to a mutually agreed upon substitute date. The notification will also advise the
Contracting Officer of the estimated amount of additional funds that will be required
for the timely performance of the item(s) funded pursuant to this clause, for a
subsequent period as may be specified in the allotment schedule in paragraph (j) of this
clause or otherwise agreed to by the parties. If after such notification additional funds
are not allotted by the date identified in the Contractor’s notification, or by an agreed
substitute date, the Contracting Officer will terminate any item(s) for which additional
funds have not been allotted, pursuant to the clause of this contract entitled
“Termination for Convenience of the Government.”

(d) When additional funds are allotted for continued performance of the contract
line item(s) identified in paragraph (a) of this clause, the parties will agree as to the
period of contract performance which will be covered by the funds. The provisions of
paragraphs (b) through (d) of this clause will apply in like manner to the additional
allotted funds and agreed substitute date, and the contract will be modified accordingly.

(e) If, solely by reason of failure of the Government to allot additional funds, by the
dates indicated below, in amounts sufficient for timely performance of the contract line
item(s) identified in paragraph (a) of this clause, the Contractor incurs additional costs
or i1s delayed in the performance of the work under this contract and if additional funds
are allotted, an equitable adjustment will be made in the price or prices (including
appropriate target, billing, and ceiling prices where applicable) of the item(s), or in the
time of delivery, or both. Failure to agree to any such equitable adjustment hereunder
will be a dispute concerning a question of fact within the meaning of the clause entitled
“Disputes.”

() The Government may at any time prior to termination allot additional funds for
the performance of the contract line item(s) identified in paragraph (a) of this clause.

(g) The termination provisions of this clause do not limit the rights of the
Government under the clause entitled “Default.” The provisions of this clause are
limited to the work and allotment of funds for the contract line item(s) set forth in
paragraph (a) of this clause. This clause no longer applies once the contract is fully
funded except with regard to the rights or obligations of the parties concerning
equitable adjustments negotiated under paragraphs (d) and (e) of this clause.

(h) Nothing in this clause affects the right of the Government to terminate this
contract pursuant to the clause of this contract entitled “Termination for Convenience
of the Government.”

(1 Nothing in this clause shall be construed as authorization of voluntary services
whose acceptance is otherwise prohibited under 31 U.S.C. 1342.
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() The parties contemplate that the Government will allot funds to this contract in
accordance with the following schedule:

On execution of contract
(month) (day), (year)
(month) (day), (year)
(month) (day), (year)

(End of clause)

SRR L LR

ALTERNATE I (MAY 2006).
If only one line item will be incrementally funded, substitute the following paragraph
(a) for paragraph (a) of the basic clause:

(a) Contract line item 1s incrementally funded. The sumof § _ * is
presently available for payment and allotted to this contract. An allotment schedule is
contained in paragraph (j) of this clause.

* To be inserted after negotiation.

252.232-7008 Assignment of Claims (Overseas).
As prescribed in 232.806(a)(1), use the following clause:

ASSIGNMENT OF CLAIMS (OVERSEAS) (JUN 1997)

(a) No claims for monies due, or to become due, shall be assigned by the Contractor
unless—

(1) Approved in writing by the Contracting Officer;

(2) Made in accordance with the laws and regulations of the United States of
America; and

(3) Permitted by the laws and regulations of the Contractor’s country.

(b) In no event shall copies of this contract or of any plans, specifications, or other
similar documents relating to work under this contract, if marked “Top Secret,”
“Secret,” or “Confidential” be furnished to any assignee of any claim arising under this
contract or to any other person not entitled to receive such documents. However, a copy
of any part or all of this contract so marked may be furnished, or any information
contained herein may be disclosed, to such assignee upon the Contracting Officer’s prior
written authorization.

(c) Any assignment under this contract shall cover all amounts payable under this
contract and not already paid, and shall not be made to more than one party, except
that any such assignment may be made to one party as agent or trustee for two or more
parties participating in such financing. On each invoice or voucher submitted for
payment under this contract to which any assignment applies, and for which direct
payment thereof is to be made to an assignee, the Contractor shall—

(1) Identify the assignee by name and complete address; and
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(2) Acknowledge the validity of the assignment and the right of the named
assignee to receive payment in the amount invoiced or vouchered.

(End of clause)

252.232-7009 Mandatory Payment by Governmentwide Commercial Purchase
Card.
As prescribed in 232.1110, use the following clause:

MANDATORY PAYMENT BY GOVERNMENTWIDE COMMERCIAL PURCHASE
CARD (DEC 2006)

The Contractor agrees to accept the Governmentwide commercial purchase card as the
method of payment for orders or calls valued at or below the micro-purchase threshold
in Part 2 of the Federal Acquisition Regulation, under this contract or agreement.

(End of clause)

252.232-7010 Levies on Contract Payments.
As prescribed in 232.7102, use the following clause:

LEVIES ON CONTRACT PAYMENTS (DEC 2006)

(a) 26 U.S.C. 6331(h) authorizes the Internal Revenue Service (IRS) to
continuously levy up to 100 percent of contract payments, up to the amount of tax
debt.

(b) When a levy is imposed on a payment under this contract and the Contractor
believes that the levy may result in an inability to perform the contract, the
Contractor shall promptly notify the Procuring Contracting Officer in writing, with
a copy to the Administrative Contracting Officer, and shall provide—

(1) The total dollar amount of the levy;

(2) A statement that the Contractor believes that the levy may result in an
inability to perform the contract, including rationale and adequate supporting
documentation; and

(3) Advice as to whether the inability to perform may adversely affect
national security, including rationale and adequate supporting documentation.

(¢) DoD shall promptly review the Contractor’s assessment, and the Procuring
Contracting Officer shall provide a written notification to the Contractor including—

(1) A statement as to whether DoD agrees that the levy may result in an
inability to perform the contract; and

(2)@) If the levy may result in an inability to perform the contract and the
lack of performance will adversely affect national security, the total amount of the
monies collected that should be returned to the Contractor; or
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(i1) If the levy may result in an inability to perform the contract but will
not impact national security, a recommendation that the Contractor promptly notify
the IRS to attempt to resolve the tax situation.

(d) Any DoD determination under this clause is not subject to appeal under the
Contract Disputes Act.

(End of clause)
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