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PART 219—SMALL BUSINESS PROGRAMS
219.000  Scope of part.

This part also implements 10 U.S.C. 2323, which sets a goal for DoD for each of fiscal years 1987 through 2009 to—

(1)  Award five percent of contract and subcontract dollars to small disadvantaged business (SDB) concerns, historically black colleges and universities (HBCUs), and minority institutions (MIs) (See Part 226 for policy/procedures on HBCU/MIs); and


(2)  Maximize the number of such entities in DoD contracting and subcontracting.

[This part also implements 10 U.S.C. 2323, which—


(1)  Is applicable to DoD through fiscal year 2009; and


(2)  Establishes goals for awards to small disadvantaged business (SDB) concerns, historically black colleges and universities (HBCUs), and minority institutions (MIs).  See 226.370 for policy on contracting with HBCU/MIs.]

* * * * *

SUBPART 219.2--POLICIES

* * * * *

219.202  Specific policies.

219.202-1  Encouraging small business participation in acquisitions.

The DoD will maximize the use of small business concerns as planned producers in the Industrial Readiness Planning Program.

* * * * *

SUBPART 219.6--CERTIFICATES OF COMPETENCY [AND DETERMINATIONS OF RESPONSIBILITY]
219.602  Procedures.
[When making a nonresponsibility determination for a small business concern, follow the procedures at PGI 219.602.]

219.602-1  Referral.

When making a nonresponsibility determination on a small business concern, the contracting officer shall notify the contracting activity's small business specialist.

219.602-3  Resolving differences between the agency and the Small Business Administration.


(c)(i)  If the contracting officer believes the agency should appeal, the contracting officer shall immediately inform the departmental director of the Office of Small and Disadvantaged Business Utilization, and send the director, through departmental channels—




(A)  A request for appeal, summarizing the issues.  The request must be sent to arrive within five working days after receipt of the SBA Headquarters’ written position.




(B)  An appeal file, documenting the contracting activity's position.  The file must be sent to arrive within five working days after transmission of the request.



(ii)  The departmental director will determine whether the agency will appeal and will notify the SBA of the agency's intent.
* * * * *

SUBPART 219.7—THE SMALL BUSINESS SUBCONTRACTING PROGRAM
219.702  Statutory requirements.


(a[1])  Section 834 of Pub. L. 101-189, as amended (15 U.S.C. 637 note), requires DoD to establish a test program to determine whether comprehensive subcontracting plans on a corporate, division, or plant-wide basis will reduce administrative burdens while enhancing subcontracting opportunities for small and small disadvantaged business concerns.  [See PGI 219.702 for the requirements of the test program.]


(i)  The test program—




(A)  Will be conducted—





(1)  From October 1, 1990, through September 30, 2010;




(2)  In accordance with the DoD test plan, “Test Program for Negotiation of Comprehensive Small Business Subcontracting Plans”; and





(3)  By the military departments and defense agencies through specifically designated contracting activities; and




(B)  Permits contractors selected for participation in the test program by the designated contracting activities to—





(1)  Negotiate plant, division, or company-wide comprehensive subcontracting plans instead of individual contract subcontracting plans; and





(2)  Use the comprehensive plans when performing any DoD contract or subcontract that requires a subcontracting plan.



(ii)  During the test period, comprehensive subcontracting plans will—




(A)  Be negotiated on an annual basis by the designated contracting activities;




(B)  Be incorporated by the contractors' cognizant contract administration activity into all of the contractors' active DoD contracts that require a plan;




(C)  Be accepted for use by contractors participating in the test, whether performing at the prime or subcontract level; and



(D)  Not [(2)  Comprehensive subcontracting plans shall not] be subject to application of liquidated damages during the period of the test program (Section 402, Pub. L. 101-574).

219.703  Eligibility requirements for participating in the program.


(a)  Qualified nonprofit agencies for the blind and other severely disabled, that have been approved by the Committee for Purchase from People Who Are Blind or Severely Disabled under the Javits-Wagner-O’Day Act (41 U.S.C. 46-48), are eligible to participate in the program as a result of 10 U.S.C. 2410d and Section 9077 of Pub. L. 102-396 and similar sections in subsequent Defense appropriations acts.  Under this authority, subcontracts awarded to such entities may be counted toward the prime contractor’s small business subcontracting goal.



(2)(A)  To be eligible as an SDB subcontractor, a concern must meet the definition in 219.001.




(B)  To be eligible as a historically black college or university or minority institution subcontractor, such entity must meet the definition in the clause at 252.219-7003, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (DoD Contracts).


(b)  A contractor may also rely on the written representation as to status of—



(i)  A historically black college or university or minority institution; or



(ii)  A qualified nonprofit agency for the blind or other severely disabled approved by the Committee for Purchase from People Who Are Blind or Severely Disabled.

219.704  Subcontracting plan requirements.


(a)(1)  The goal for use of small disadvantaged business concerns shall include subcontracts with historically black colleges and universities and minority institutions (see Subpart 226.70), in addition to subcontracts with small disadvantaged business concerns.  Subcontracts with historically black colleges and universities and minority institutions do not have to be included in the small disadvantaged business goal in commercial items subcontracting plans.



(4[2])  In those subcontracting plans which specifically identify small, small disadvantaged, and women-owned small businesses, prime contractors shall notify the administrative contracting officer of any substitutions of firms that are not small, small disadvantaged, or women-owned small businesses for the firms listed in the subcontracting plan [small business firms, for the small business firms specifically identified in the subcontracting plan].  Notifications shall be in writing and shall occur within a reasonable period of time after award of the subcontract.  Contractor-specified formats shall be acceptable.



[(3)  See 215.304 for evaluation of offers in acquisitions that require a subcontracting plan.]
219.705  Responsibilities of the contracting officer under the subcontracting assistance program.

219.705-2  Determining the need for a subcontracting plan.


(d)  See 215.304 for unique DoD requirements.

* * * * *

219.708  Solicitation provisions and c[C]ontract clauses.


(b)(1)(A)  Use the clause at 252.219-7003, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (DoD Contracts), in solicitations and contracts that contain the clause at FAR 52.219-9, Small Business Subcontracting Plan.




(B)  In contracts with contractors which [that] have comprehensive subcontracting plans approved under the test program described in 219.702(a), use the clause at 252.219-7004, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (Test Program), instead of the clauses at 252.219-7003, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (DoD Contracts), and FAR 52.219-9, Small Business Subcontracting Plan.

* * * * *

SUBPART 219.8--CONTRACTING WITH THE SMALL BUSINESS ADMINISTRATION (THE 8(a) PROGRAM)

219.800  General.


(a)  By Partnership Agreement (PA) dated February 1, 2002, between the Small Business Administration (SBA) and the Department of Defense (DoD), the SBA has delegated to the Under Secretary of Defense (Acquisition, Technology, and Logistics) its authority under paragraph 8(a)(1)(A) of the Small Business Act (15 U.S.C. 637(a)) to enter into 8(a) prime contracts, and its authority under 8(a)(1)(B) of the Small Business Act to award the performance of those contracts to eligible 8(a) Program participants.  However, the SBA remains the prime contractor on all 8(a) contracts, continues to determine eligibility of concerns for contract award, and retains appeal rights under FAR 19.810.  The SBA delegates only the authority to sign contracts on its behalf.  Consistent with the provisions of [the PA] this subpart, this authority is hereby redelegated to DoD contracting officers within the United States or its outlying areas, to the extent that it is consistent with any dollar or other restrictions established in individual warrants.  This authority expires on September 30, 2006.  [A copy of the PA, which includes the PA’s expiration date, is available at PGI 219.800.]
* * * * *

219.803  Selecting acquisitions for the 8(a) Program.

[When selecting acquisitions for the 8(a) Program, follow the procedures at PGI 219.803.]


(b)  Contracting activities should respond to SBA requests for contract support within 30 calendar days after receipt.

(c)  Before considering a small business set-aside, review the acquisition for offering under the 8(a) Program.
* * * * *

219.804  Evaluation, offering, and acceptance.

[When processing requirements under the PA, follow the procedures at PGI 219.804.]
* * * * *

219.804-2  Agency offering.

(1)  For requirements processed under the PA cited in 219.800 (but see paragraph (2) of this subsection for procedures related to purchase orders that do not exceed the simplified acquisition threshold), the notification to the SBA shall clearly indicate that the requirement is being processed under the PA.  All notifications should be submitted in writing, using facsimile or electronic mail, when possible, and shall specify that(


(i)  Under the PA, an SBA acceptance or rejection of the offering is required within 5 working days of receipt of the offering; and



(ii)(A)  For sole source requirements, an SBA acceptance shall include a size verification and a determination of the 8(a) firm’s program eligibility, and, upon acceptance, the contracting officer will solicit a proposal, conduct negotiations, and make award directly to the 8(a) firm; or




(B)  For competitive requirements, upon acceptance, the contracting officer will solicit offers, conduct source selection, and, upon receipt of an eligibility verification, award a contract directly to the selected 8(a) firm.


(2)  Under the PA cited in 219.800, no separate agency offering or SBA acceptance is needed for requirements that are issued under purchase orders that do not exceed the simplified acquisition threshold.  After an 8(a) contractor has been identified, the contracting officer shall establish the prices, terms, and conditions with the 8(a) contractor and shall prepare a purchase order consistent with the procedures in Part 213 and FAR Part 13, including the applicable clauses required by this subpart.  No later than the day that the purchase order is provided to the 8(a) contractor, the contracting officer shall provide to the cognizant SBA Business Opportunity Specialist, using facsimile, electronic mail, or any other means acceptable to the SBA district office(


(i)  A copy of the signed purchase order; and



(ii)  A notice stating that the purchase order is being processed under the PA.  The notice also shall indicate that the 8(a) contractor will be deemed eligible for award and will automatically begin work under the purchase order unless, within 2 working days after SBA’s receipt of the purchase order, the 8(a) contractor and the contracting officer are notified that the 8(a) contractor is ineligible for award.


(3)  The notification to SBA shall identify any joint venture proposed for performance of the contract.  SBA shall approve a joint venture before award of an 8(a) contract involving the joint venture.


(4)  For competitive requirements for construction to be performed overseas, submit the notification to SBA Headquarters.

219.804-3  SBA acceptance.

For requirements processed under the PA cited in 219.800, SBA’s acceptance is required within 5 working days (but see 219.804-2(2) for purchase orders that do not exceed the simplified acquisition threshold).
219.805  Competitive 8(a).

* * * * *

219.805-2  Procedures.

[When processing requirements under the PA, follow the procedures at PGI 219.805-2 for requesting eligibility determinations.]


(c)  For requirements processed under the PA cited in 219.800—



(i)  For sealed bid and negotiated acquisitions, the SBA will determine the eligibility of the firms and will advise the contracting officer within 2 working days after its receipt of a request for an eligibility determination; and



(ii)  For negotiated acquisitions, the contracting officer may submit a request for an eligibility determination on all firms in the competitive range if discussions are to be conducted, or on all firms with a realistic chance of award if no discussions are to be conducted.
* * * * *

219.808  Contract negotiations.

219.808-1  Sole source.

[For sole source requirements processed under the PA, follow the procedures at PGI 219.808-1.]
For requirements processed under the PA cited in 219.800—


(1)  The agency may negotiate directly with the 8(a) contractor.  The contracting officer is responsible for initiating negotiations;


(2)  The 8(a) contractor is responsible for negotiating within the time established by the contracting officer;


(3)  If the 8(a) contractor does not negotiate within the established time and the agency cannot allow additional time, the contracting officer may, after notifying the SBA, proceed with the acquisition from other sources;


(4)  If requested by the 8(a) contractor, the SBA may participate in negotiations; and


(5)  SBA approval of the contract is not required.
219.811  Preparing the contracts.

[When preparing awards under the PA, follow the procedures at PGI 219.811.]

219.811-1  Sole source.

(a)  Awards under the PA cited in 219.800 may be made directly to the 8(a) contractor and, except as provided in paragraph (b) of this subsection and in 219.811-3, award documents shall be prepared in accordance with procedures established for non-8(a) contracts, using any otherwise authorized award forms.  The “Issued by” block shall identify the awarding DoD contracting office.  The contractor’s name and address shall be that of the 8(a) participant.


(b)  Use the following alternative procedures for direct awards made under the PA cited in 219.800:



(i)  Cite 10 U.S.C. 2304(c)(5) as the authority for use of other than full and open competition;



(ii)  Include the clause at 252.219-7009, which allows for direct award to the 8(a) contractor, and identify the cognizant SBA district office for the 8(a) contractor;



(iii) No SBA contract number is required; and



(iv) Do not require an SBA signature on the award document.

219.811-2  Competitive.

Awards made under the PA cited in 219.800 shall be prepared in accordance with 219.811-1.
219.811-3  Contract clauses.
* * * * *


(3)  Use the clause at 252.219-7011, Notification to Delay Performance, in solicitations and purchase orders issued in accordance with 219.804-2(2) [under the PA cited in 219.800].

219.812  Contract administration.


(d)  Awards under the PA cited in 219.800 are subject to Section 407 of Pub. L. 100-656.  These contracts include the clause at 252.219-7009, Section 8(a) Direct Award, which requires the 8(a) contractor to notify the SBA and the contracting officer when ownership of the firm is being transferred.

* * * * *

SUBPART 219.11--PRICE EVALUATION ADJUSTMENT FOR SMALL DISADVANTAGED BUSINESS CONCERNS
[219.1101  General.  
The determination to use or suspend the price evaluation adjustment for DoD acquisitions can be found at http://www.acq.osd.mil/dpap/dars/classdev/index.htm.]
* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.
* * * * *

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (MAR[APR] 2007)

* * * * *


(b)  * * *


(2) ____ 252.219-7003, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (DoD Contracts) (APR 1996 [APR 2007]) (15 U.S.C. 637).



(3) ____ 252.219-7004, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (Test Program) (JUN 1997 [APR 2007]) (15 U.S.C. 637 note).

* * * * *

252.219-7003  Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (DoD Contracts).

As prescribed in 219.708(b)(1)(A), use the following clause:

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL BUSINESS SUBCONTRACTING PLAN (DOD CONTRACTS) (APR 1996[APR 2007])
This clause supplements the Federal Acquisition Regulation 52.219-9, Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan, clause of this contract.


(a)  Definitions.

* * * * *


(g)  In those subcontracting plans which specifically identify small, small disadvantaged, and women-owned small businesses, the Contractor shall notify the Administrative Contracting Officer of any substitutions of firms that are not small, small disadvantaged, or women-owned small businesses for the firms listed in the subcontracting plan [small business firms, for the small business firms specifically identified in the subcontracting plan].  Notifications shall be in writing and shall occur within a reasonable period of time after award of the subcontract.  Contractor-specified formats shall be acceptable.

(End of clause)

252.219-7004  Small, Small Disadvantaged and Women-Owned Small Business Subcontracting Plan (Test Program).

As prescribed in 219.708(b)(1)(B), use the following clause:

SMALL, SMALL DISADVANTAGED AND WOMEN-OWNED SMALL BUSINESS SUBCONTRACTING PLAN (TEST PROGRAM) (JUN 1997[APR 2007])

* * * * *


(d)  The failure of the Contractor or subcontractor to comply in good faith with (1) the clause of this contract entitled “Utilization of Small, Small Disadvantaged and Women-Owned Small Business Concerns,” or (2) an approved plan required by this clause, shall be a material breach of the contract.

(End of clause)

* * * * *
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