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SUBPART 203.1-SAFEGUARDS
(Revised April 26, 2007)

203.104 Procurement integrity.
203.104-5 Disclosure of proprietary and source selection information.

(d)(4) For purposes of FAR 3.104-5(d)(4) only, DoD follows the notification
procedures in FAR 27.404(h). However, the first sentence in FAR 27.404(h) does not
apply to DoD.

203.170 Business practices.

To ensure the separation of functions for oversight, source selection, contract
negotiation, and contract award, departments and agencies shall adhere to the
following best practice policies:

(a) Senior leaders shall not perform multiple roles in source selection for a major
weapon system or major service acquisition.

(b) Vacant acquisition positions shall be filled on an “acting” basis from below until
a permanent appointment is made. To provide promising professionals an opportunity
to gain experience by temporarily filling higher positions, these oversight duties shall
not be accrued at the top.

(c) Acquisition process reviews of the military departments shall be conducted to
assess and improve acquisition and management processes, roles, and structures. The
scope of the reviews should include—

(1) Distribution of acquisition roles and responsibilities among personnel;

(2) Processes for reporting concerns about unusual or inappropriate actions;
and

(3) Application of DoD Instruction 5000.2, Operation of the Defense Acquisition
System, and the disciplines in the Defense Acquisition Guidebook.

(d) Source selection processes shall be—

(1) Reviewed and approved by cognizant organizations responsible for
oversight;

(2) Documented by the head of the contracting activity or at the agency level,
and

(3) Periodically reviewed by outside officials independent of that office or
agency.

(e) Legal review of documentation of major acquisition system source selection shall
be conducted prior to contract award, including the supporting documentation of the
source selection evaluation board, source selection advisory council, and source selection
authority.
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authorities are clear and that independent review is provided for acquisitions exceeding
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SUBPART 206.3-OTHER THAN FULL AND OPEN COMPETITION
(Reuvised April 26, 2007)

206.302 Circumstances permitting other than full and open competition.

206.302-1 Only one responsible source and no other supplies or services will
satisfy agency requirements.

(a) Authority.

(2)@) Section 8059 of Pub. L. 101-511 and similar sections in subsequent
defense appropriations acts, prohibit departments and agencies from entering into
contracts for studies, analyses or consulting services (see FAR Subpart 37.2) on the
ba?is of an unsolicited proposal without providing for full and open competition,
unless—

(1) The head of the contracting activity, or a designee no lower than
chief of the contracting office, determines that—

(i) Following thorough technical evaluation, only one source is fully
qualified to perform the proposed work;

(i1) The unsolicited proposal offers significant scientific or
technological promise, represents the product of original thinking, and was submitted
in confidence; or

(iit) The contract benefits the national defense by taking advantage
of a unique and significant industrial accomplishment or by ensuring financial support
to a new product or idea;

(2) A civilian official of the DoD, whose appointment has been
confirmed by the Senate, determines the award to be in the interest of national defense;
or

(3) The contract is related to improvement of equipment that is in
development or production.

(b) Application. This authority may be used for acquisitions of test articles and
associated support services from a designated foreign source under the DoD Foreign
Comparative Testing Program.

206.302-2 Unusual and compelling urgency.

(b) Application. For guidance on circumstances under which use of this authority
may be appropriate, see PGI 206.302-2(b).

206.302-3 Industrial mobilization; or engineering, development, or research
capability.

206.302-3-70 Solicitation provision.
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Use the provision at 252.206-7000, Domestic Source Restriction, in all solicitations that
are restricted to domestic sources under the authority of FAR 6.302-3.

206.302-4 International agreement.

(¢) Limitations. Pursuant to 10 U.S.C. 2304()(2)(E), the justifications and
approvals described in FAR 6.303 and 6.304 are not required if the head of the
contracting activity prepares a document that describes the terms of an agreement or
treaty or the written directions, such as a Letter of Offer and Acceptance, that have the
effect of requiring the use of other than competitive procedures for the acquisition.

206.302-5 Authorized or required by statute.
(b) Application. Agencies may use this authority to—

(1) Acquire supplies and services from military exchange stores outside the
United States for use by the armed forces outside the United States in accordance with
10 U.S.C. 2424(a) and subject to the limitations of 10 U.S.C. 2424(b). The limitations of
10 U.S.C. 2424(b)(1) and (2) do not apply to the purchase of soft drinks that are
manufactured in the United States. For the purposes of 10 U.S.C. 2424, soft drinks
manufactured in the United States are brand name carbonated sodas, manufactured in
the United States, as evidenced by product markings.

(11) Acquire police, fire protection, airfield operation, or other community
services from local governments at military installations to be closed under the
circumstances in 237.7401 (Section 2907 of Fiscal Year 1994 Defense Authorization Act
(Pub. L. 103-160)).

(¢c) Limitations.

(1) 10 U.S.C. 2361 precludes use of this exception for awards to colleges or
universities for the performance of research and development, or for the construction of
any research or other facility, unless—

(A) The statute authorizing or requiring award specifically—

(1) States that the statute modifies or supersedes the provisions of 10
U.S.C. 2361,

(2) Identifies the particular college or university involved, and

(3) States that award is being made in contravention of 10 U.S.C.
2361(a); and

(B) The Secretary of Defense provides Congress written notice of intent to
award. The contract cannot be awarded until 180 days have elapsed since the date
Congress received the notice of intent to award. Contracting activities must submit a
draft notice of intent with supporting documentation through channels to the Director
of Defense Procurement and Acquisition Policy, Office of the Under Secretary of
Defense (Acquisition, Technology, and Logistics).
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(i1) The limitation in paragraph (c)(1) of this subsection applies only if the
statute authorizing or requiring award was enacted after September 30, 1989.

(111) Subsequent statutes may provide different or additional constraints on the
award of contracts to specified colleges and universities. Contracting officers should
consult legal counsel on a case-by-case basis.

206.302-7 Public interest.

(c) Limitations. For the defense agencies, the written determination to use this
authority must be made by the Secretary of Defense.

206.304 Approval of the justification.

(a)(4) The Under Secretary of Defense (Acquisition, Technology, and Logistics) may
delegate this authority to—

(A) An Assistant Secretary of Defense; or

(B) For a defense agency, an officer or employee serving in, assigned, or
detailed to that agency who—

(1) If a member of the armed forces, is serving in a rank above brigadier
general or rear admiral (lower half); or

(2) If a civilian, is serving in a position with a grade under the General
Schedule (or any other schedule for civilian officers or employees) that is comparable to
or higher than the grade of major general or rear admiral.
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SUBPART 215.4-CONTRACT PRICING
(Revised April 26, 2007)

215.403 Obtaining cost or pricing data.
215.403-1 Prohibition on obtaining cost or pricing data.
(c) Standards for exceptions from cost or pricing data requirements.

(1) Adequate price competition. For acquisitions under dual or multiple source
programs:

(A) The determination of adequate price competition must be made on a
case-by-case basis. Even when adequate price competition exists, in certain cases it
may be appropriate to obtain additional information to assist in price analysis.

(B) Adequate price competition normally exists when—

(i) Prices are solicited across a full range of step quantities, normally
including a 0-100 percent split, from at least two offerors that are individually capable
of producing the full quantity; and

(i1) The reasonableness of all prices awarded is clearly established on
the basis of price analysis (see FAR 15.404-1(b)).

(3) Commercial items. By November 30th of each year, departments and
agencies shall provide a report to the Director, Defense Procurement and Acquisition
Policy (DPAP), ATTN: DPAP/CPF, of all contracting officer determinations that
commercial item exceptions apply under FAR 15.403-1(b)(3), during the previous fiscal
year, for any contract, subcontract, or modification expected to have a value of
$15,000,000 or more. See PGI 215.403-1(c)(3) for the format and guidance for the
report. The Director, DPAP, will submit a consolidated report to the congressional
defense committees.

(4) Waivers.

(A) The head of the contracting activity may, without power of delegation,
apply the exceptional circumstances authority when a determination is made that—

(1) The property or services cannot reasonably be obtained under the
contract, subcontract, or modification, without the granting of the waiver;

(2) The price can be determined to be fair and reasonable without the
submission of certified cost or pricing data; and

(3) There are demonstrated benefits to granting the waiver. See PGI
215.403-1(c)(4)(A) for guidance applicable to waivers for part of a proposal and unpriced
options.

(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, DPAP, ATTN: DPAP/CPF, of all waivers granted under FAR
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15.403-1(b)(4), during the previous fiscal year, for any contract, subcontract, or
modification expected to have a value of $15,000,000 or more. See PGI 215.403-
1(c)(4)(B) for the format and guidance for the report. The Director, DPAP, will submit a
consolidated report to the congressional defense committees.

(C) DoD has waived the requirement for submission of cost or pricing data
for the Canadian Commercial Corporation and its subcontractors.

(D) DoD has waived cost or pricing data requirements for nonprofit
organizations (including educational institutions) on cost-reimbursement-no-fee
contracts. The contracting officer shall require—

(1) Submission of information other than cost or pricing data to the
extent necessary to determine price reasonableness and cost realism; and

(2) Cost or pricing data from subcontractors that are not nonprofit
organizations when the subcontractor’s proposal exceeds the cost or pricing data
threshold at FAR 15.403-4(a)(1).

215.403-5 Instructions for submission of cost or pricing data or information
other than cost or pricing data.

When the solicitation requires contractor compliance with the Contractor Cost Data
Reporting System, follow the procedures at PGI 215.403-5.

215.404 Proposal analysis.
215.404-1 Proposal analysis techniques.
(a) General. For spare parts or support equipment, perform an analysis of—
(1) Those line items where the proposed price exceeds by 25 percent or more the
lowest price the Government has paid within the most recent 12-month period based on

reasonably available information;

(1) Those line items where a comparison of the item description and the
proposed price indicates a potential for overpricing;

(111) Significant high-dollar-value items. If there are no obvious high-dollar-
value items, include an analysis of a random sample of items; and

(iv) A random sample of the remaining low-dollar value items. Sample size
may be determined by subjective judgment, e.g., experience with the offeror and the
reliability of its estimating and accounting systems.

215.404-2 Information to support proposal analysis.
See PGI 215.404-2 for guidance on obtaining field pricing or audit assistance.

215.404-3 Subcontract pricing considerations.
Follow the procedures at PGI 215.404-3 when reviewing a subcontractor’s proposal.

215.404-4 Profit.

1998 EDITION 215.4-2



Defense Federal Acquisition Regulation Supplement

Part 215—Contracting By Negotiation

(b) Policy.

(1) Contracting officers shall use a structured approach for developing a
prenegotiation profit or fee objective on any negotiated contract action when cost or
pricing data is obtained, except for cost-plus-award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or contracts with Federally Funded Research and
Development Centers (FFRDCs) (see 215.404-75). There are three structured
approaches—

(A) The weighted guidelines method;
(B) The modified weighted guidelines method; and
(C) An alternate structured approach.

(c) Contracting officer responsibilities.

(1) Also, do not perform a profit analysis when assessing cost realism in
competitive acquisitions.

(2) When using a structured approach, the contracting officer—

(A) Shall use the weighted guidelines method (see 215.404-71), except as
provided in paragraphs (c)(2)(B) and (c)(2)(C) of this subsection.

(B) Shall use the modified weighted guidelines method (see 215.404-72) on
contract actions with nonprofit organizations other than FFRDCs.

(C) May use an alternate structured approach (see 215.404-73) when—
(1) The contract action is—

(1) At or below the cost or pricing data threshold (see FAR 15.403-
4(@)(1));

(i1) For architect-engineer or construction work;
(ii1) Primarily for delivery of material from subcontractors; or
(iv) A termination settlement; or
(2) The weighted guidelines method does not produce a reasonable
overall profit objective and the head of the contracting activity approves use of the
alternate approach in writing.
(D) Shall use the weighted guidelines method to establish a basic profit rate
under a formula-type pricing agreement, and may then use the basic rate on all actions

under the agreement, provided that conditions affecting profit do not change.

(E) Shall document the profit analysis in the contract file.
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(5) Although specific agreement on the applied weights or values for individual
profit factors shall not be attempted, the contracting officer may encourage the
contractor to—

(A) Present the details of its proposed profit amounts in the weighted
guidelines format or similar structured approach; and

(B) Use the weighted guidelines method in developing profit objectives for
negotiated subcontracts.

(6) The contracting officer must also verify that relevant variables have not
materially changed (e.g., performance risk, interest rates, progress payment rates,
distribution of facilities capital).

(d) Profit-analysis factors.

(1) Common factors. The common factors are embodied in the DoD structured
approaches and need not be further considered by the contracting officer.

215.404-70 DD Form 1547, Record of Weighted Guidelines Method
Application.

Follow the procedures at PGI 215.404-70 for use of DD Form 1547 whenever a
structured approach to profit analysis is required.

215.404-71 Weighted guidelines method.
215.404-71-1 General.
(a) The weighted guidelines method focuses on four profit factors—
(1) Performance risk;
(2) Contract type risk;
(3) Facilities capital employed; and
(4) Cost efficiency.

(b) The contracting officer assigns values to each profit factor; the value multiplied
by the base results in the profit objective for that factor. Except for the cost efficiency
special factor, each profit factor has a normal value and a designated range of values.
The normal value is representative of average conditions on the prospective contract
when compared to all goods and services acquired by DoD. The designated range
provides values based on above normal or below normal conditions. In the price
negotiation documentation, the contracting officer need not explain assignment of the
normal value, but should address conditions that justify assignment of other than the
normal value. The cost efficiency special factor has no normal value. The contracting
officer shall exercise sound business judgment in selecting a value when this special
factor is used (see 215.404-71-5).

215.404-71-2 Performance risk.
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(a) Description. This profit factor addresses the contractor's degree of risk in
fulfilling the contract requirements. The factor consists of two parts:

(1) Technical--the technical uncertainties of performance.

(2) Management/cost control--the degree of management effort necessary--
(1) To ensure that contract requirements are met; and
(1) To reduce and control costs.

(b) Determination. The following extract from the DD Form 1547 is annotated to
describe the process.

Assigned  Assigned Base Profit
Item Contractor Risk Factors Weighting  Value (Item 20) Objective
21. Technical 1) @) N/A N/A
22. Management/ (1) (2) N/A N/A
Cost Control
23. Performance Risk N/A 3) 4) )
(Composite)

(1) Assign a weight (percentage) to each element according to its input to the
total performance risk. The total of the two weights equals 100 percent.

(2) Select a value for each element from the list in paragraph (c) of this
subsection using the evaluation criteria in paragraphs (d) and (e) of this subsection.

(3) Compute the composite as shown in the following example:

Assigned Assigned Weighted
Weighting Value Value
Technical 60% 5.0% 3.0%
Management/ 40% 4.0% 1.6%
Cost Control
Composite Value 100% 4.6%

(4) Insert the amount from Block 20 of the DD Form 1547. Block 20 is total
contract costs, excluding facilities capital cost of money.

(5) Multiply (3) by (4).

(c) Values: Normal and designated ranges.
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Normal Value Designated Range

Standard 5% 3% to 7%
Technology 9% 7% to 11%
Incentive

(1) Standard. The standard designated range should apply to most contracts.

(2) Technology incentive. For the technical factor only, contracting officers may
use the technology incentive range for acquisitions that include development,
production, or application of innovative new technologies. The technology incentive
range does not apply to efforts restricted to studies, analyses, or demonstrations that
have a technical report as their primary deliverable.

(d) Evaluation criteria for technical.

(1) Review the contract requirements and focus on the critical performance
elements in the statement of work or specifications. Factors to consider include—

(1) Technology being applied or developed by the contractor;
(1) Technical complexity;

(111) Program maturity;

(1iv) Performance specifications and tolerances;

(v) Delivery schedule; and

(vi) Extent of a warranty or guarantee.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value in those
cases where there is a substantial technical risk. Indicators are—

(A) Items are being manufactured using specifications with stringent
tolerance limits;

(B) The efforts require highly skilled personnel or require the use of
state-of-the-art machinery;

(C) The services and analytical efforts are extremely important to the
Government and must be performed to exacting standards;

(D) The contractor's independent development and investment has
reduced the Government's risk or cost;

(E) The contractor has accepted an accelerated delivery schedule to
meet DoD requirements; or
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(F) The contractor has assumed additional risk through warranty
provisions.

(1) Extremely complex, vital efforts to overcome difficult technical obstacles
that require personnel with exceptional abilities, experience, and professional
credentials may justify a value significantly above normal.

(i11) The following may justify a maximum value—

(A) Development or initial production of a new item, particularly if
performance or quality specifications are tight; or

(B) A high degree of development or production concurrency.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value in those
cases where the technical risk is low. Indicators are—

(A) Requirements are relatively simple;

(B) Technology is not complex;

(C) Efforts do not require highly skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort or a repetitive type acquisition.

(1) The contracting officer may assign a value significantly below normal
for—

(A) Routine services;
(B) Production of simple items;

(C) Rote entry or routine integration of Government-furnished
information; or

(D) Simple operations with Government-furnished property.

(4) Technology incentive range.

(1) The contracting officer may assign values within the technology
incentive range when contract performance includes the introduction of new, significant
technological innovation. Use the technology incentive range only for the most
innovative contract efforts. Innovation may be in the form of--
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(A) Development or application of new technology that fundamentally
changes the characteristics of an existing product or system and that results in
increased technical performance, improved reliability, or reduced costs; or

(B) New products or systems that contain significant technological
advances over the products or systems they are replacing.

(i) When selecting a value within the technology incentive range, the
contracting officer should consider the relative value of the proposed innovation to the
acquisition as a whole. When the innovation represents a minor benefit, the
contracting officer should consider using values less than the norm. For innovative
efforts that will have a major positive impact on the product or program, the
contracting officer may use values above the norm.

(e) Evaluation criteria for management/cost control.
(1) The contracting officer should evaluate--
(1) The contractor's management and internal control systems using
contracting office information and reviews made by field contract administration offices

or other DoD field offices;

(1) The management involvement expected on the prospective contract
action;

(111) The degree of cost mix as an indication of the types of resources applied
and value added by the contractor;

(iv) The contractor's support of Federal socioeconomic programs;

(v) The expected reliability of the contractor's cost estimates (including the
contractor's cost estimating system);

(vi) The adequacy of the contractor's management approach to controlling
cost and schedule; and

(vi1) Any other factors that affect the contractor's ability to meet the cost
targets (e.g., foreign currency exchange rates and inflation rates).

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value when
there is a high degree of management effort. Indicators of this are—

(A) The contractor's value added is both considerable and reasonably
difficult;

(B) The effort involves a high degree of integration or coordination;

(C) The contractor has a good record of past performance;
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(D) The contractor has a substantial record of active participation in
Federal socioeconomic programs;

(E) The contractor provides fully documented and reliable cost
estimates;

(F) The contractor makes appropriate make-or-buy decisions; or
(G) The contractor has a proven record of cost tracking and control.

(i) The contracting officer may justify a maximum value when the effort—
(A) Requires large scale integration of the most complex nature;

(B) Involves major international activities with significant management
coordination (e.g., offsets with foreign vendors); or

(C) Has critically important milestones.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value when the
management effort is minimal. Indicators of this are—

(A) The program is mature and many end item deliveries have been
made;

(B) The contractor adds minimal value to an item,;
(C) The efforts are routine and require minimal supervision;
(D) The contractor provides poor quality, untimely proposals;

(E) The contractor fails to provide an adequate analysis of
subcontractor costs;

(F) The contractor does not cooperate in the evaluation and negotiation
of the proposal;

(G) The contractor's cost estimating system is marginal;

(H) The contractor has made minimal effort to initiate cost reduction
programs;

(D) The contractor's cost proposal is inadequate;

(J) The contractor has a record of cost overruns or another indication of
unreliable cost estimates and lack of cost control; or

(K) The contractor has a poor record of past performance.

(i) The following may justify a value significantly below normal—
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(A) Reviews performed by the field contract administration offices
disclose unsatisfactory management and internal control systems (e.g., quality
assurance, property control, safety, security); or

(B) The effort requires an unusually low degree of management
involvement.

215.404-71-3 Contract type risk and working capital adjustment.

(a) Description. The contract type risk factor focuses on the degree of cost risk
accepted by the contractor under varying contract types. The working capital
adjustment is an adjustment added to the profit objective for contract type risk. It only
applies to fixed-price contracts that provide for progress payments. Though it uses a
formula approach, it is not intended to be an exact calculation of the cost of working
capital. Its purpose is to give general recognition to the contractor's cost of working
capital under varying contract circumstances, financing policies, and the economic
environment.

(b) Determination. The following extract from the DD 1547 is annotated to explain
the process.

Contractor Assigned Base Profit
Item | Risk Factors Value (Item 20) | Objective
24. Contract Type Risk (1) (2) 3)
Cost Length Interest
Financed Factor Rate
25. Working Capital (4) ) (6) (7) (8

(1) Select a value from the list of contract types in paragraph (c) of this
subsection using the evaluation criteria in paragraph (d) of this subsection.

(2) Insert the amount from Block 20, i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when the prospective contract is a fixed-price
contract containing provisions for progress payments.

(5) Insert the amount computed per paragraph (e) of this subsection.

(6) Insert the appropriate figure from paragraph (f) of this subsection.
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(7) Use the interest rate established by the Secretary of the Treasury (see
http://www.treasurydirect.gov/govt/rates/teir/tcir opdirsemi.htm). Do not use any other
interest rate.

(8) Multiply (5) by (6) by (7). This is the working capital adjustment. It shall
not exceed 4 percent of the contract costs in Block 20.

(c) Values: Normal and designated ranges.

Normal | Designated
Contract Type Notes Value Range
(percent) | (percent)

Firm-fixed-price, no financing (1) 5 4 to 6.
Firm-fixed-price, with performance-based (6) 4 2.5 to 5.5.
payments
Firm-fixed-price, with progress payments (2) 3 2 to 4.
Fixed-price incentive, no financing (1) 3 2 to 4.
Fixed-price incentive, with performance- (6) 2 0.5 to 3.5.
based payments
Fixed-price with redetermination 3)
provision
Fixed-price incentive, with progress 2) 1 0 to 2.
payments
Cost-plus-incentive-fee 4) 1 0 to 2.
Cost-plus-fixed-fee 4) .5 Oto 1.
Time-and-materials (including overhaul (5) b 0 to 1.
contracts priced on time-and-materials
basis)
Labor-hour ) b 0to 1.
Firm-fixed-price, level-of-effort (5) .5 Oto 1.

(1) “No financing” means either that the contract does not provide progress
payments or performance-based payments, or that the contract provides them only on a
limited basis, such as financing of first articles. Do not compute a working capital
adjustment.

(2) When the contract contains provisions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning profit values, treat a fixed-price contract with
redetermination provisions as if it were a fixed-price incentive contract with below
normal conditions.

(4) Cost-plus contracts shall not receive the working capital adjustment.
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(5) These types of contracts are considered cost-plus-fixed-fee contracts for the
purposes of assigning profit values. They shall not receive the working capital
adjustment in Block 25. However, they may receive higher than normal values within
the designated range to the extent that portions of cost are fixed.

(6) When the contract contains provisions for performance-based payments, do
not compute a working capital adjustment.

(d) Evaluation criteria.

(1) General. The contracting officer should consider elements that affect
contract type risk such as—

(1) Length of contract;

(1) Adequacy of cost data for projections;

(111) Economic environment;

(iv) Nature and extent of subcontracted activity;

(v) Protection provided to the contractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines contained in incentive provisions;

(vi1) Risks associated with contracts for foreign military sales (FMS) that
are not funded by U.S. appropriations; and

(viil)) When the contract contains provisions for performance-based
payments—

(A) The frequency of payments;

(B) The total amount of payments compared to the maximum allowable
amount specified at FAR 32.1004(b)(2); and

(C) The risk of the payment schedule to the contractor.

(2) Mandatory. The contracting officer shall assess the extent to which costs
have been incurred prior to definitization of the contract action (also see 217.7404-6(a)).
The assessment shall include any reduced contractor risk on both the contract before
definitization and the remaining portion of the contract. When costs have been
incurred prior to definitization, generally regard the contract type risk to be in the low
end of the designated range. If a substantial portion of the costs have been incurred
prior to definitization, the contracting officer may assign a value as low as 0 percent,
regardless of contract type.

(3) Above normal conditions. The contracting officer may assign a higher than
normal value when there is substantial contract type risk. Indicators of this are—
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(1) Efforts where there is minimal cost history;

(1) Long-term contracts without provisions protecting the contractor,
particularly when there is considerable economic uncertainty;

(111) Incentive provisions (e.g., cost and performance incentives) that place a
high degree of risk on the contractor;

(iv) FMS sales (other than those under DoD cooperative logistics support
arrangements or those made from U.S. Government inventories or stocks) where the
contractor can demonstrate that there are substantial risks above those normally
present in DoD contracts for similar items; or

(v) An aggressive performance-based payment schedule that increases risk.

(4) Below normal conditions. The contracting officer may assign a lower than
normal value when the contract type risk is low. Indicators of this are—

(1) Very mature product line with extensive cost history;

(1) Relatively short-term contracts;

(1) Contractual provisions that substantially reduce the contractor's risk;
(iv) Incentive provisions that place a low degree of risk on the contractor;

(v) Performance-based payments totaling the maximum allowable
amount(s) specified at FAR 32.1004(b)(2); or

(vi) A performance-based payment schedule that is routine with minimal
risk.

(e) Costs financed.

(1) Costs financed equal total costs multiplied by the portion (percent) of costs
financed by the contractor.

(2) Total costs equal Block 20 (i.e., all allowable costs excluding facilities capital
cost of money), reduced as appropriate when—

(1) The contractor has little cash investment (e.g., subcontractor progress
payments liquidated late in period of performance);

(1) Some costs are covered by special financing provisions, such as advance
payments; or

(111) The contract is multiyear and there are special funding arrangements.

(3) The portion that the contractor finances is generally the portion not covered
by progress payments, i.e., 100 percent minus the customary progress payment rate
(see FAR 32.501). For example, if a contractor receives progress payments at 80
percent, the portion that the contractor finances is 20 percent. On contracts that

1998 EDITION 215.4-13



Defense Federal Acquisition Regulation Supplement

Part 215—Contracting By Negotiation

provide progress payments to small businesses, use the customary progress payment
rate for large businesses.

(®) Contract length factor.

(1) This is the period of time that the contractor has a working capital
investment in the contract. It—

(1) Is based on the time necessary for the contractor to complete the
substantive portion of the work;

(1) Is not necessarily the period of time between contract award and final
delivery (or final payment), as periods of minimal effort should be excluded;

(111) Should not include periods of performance contained in option
provisions; and

(iv) Should not, for multiyear contracts, include periods of performance
beyond that required to complete the initial program year's requirements.

(2) The contracting officer—
(1) Should use the following table to select the contract length factor;

(1) Should develop a weighted average contract length when the contract
has multiple deliveries; and

(111) May use sampling techniques provided they produce a representative

result.
TABLE
Period to Perform Substantive Contract Length
Portion (in months) Factor
21 or less .40
22 to 27 .65
28 to 33 .90
34 to 39 1.15
40 to 45 1.40
46 to 51 1.65
52 to 57 1.90
58 to 63 2.15
64 to 69 2.40
70 to 75 2.65
76 or more 2.90

(3) Example: A prospective contract has a performance period of 40 months
with end items being delivered in the 34th, 36th, 38th, and 40th months of the contract.
The average period is 37 months and the contract length factor is 1.15.
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215.404-71-4 Facilities capital employed.

(a) Description. This factor focuses on encouraging and rewarding capital
investment in facilities that benefit DoD. It recognizes both the facilities capital that
the contractor will employ in contract performance and the contractor's commitment to
1mproving productivity.

(b) Contract facilities capital estimates. The contracting officer shall estimate the
facilities capital cost of money and capital employed using—

(1) An analysis of the appropriate Forms CASB-CMF and cost of money factors
(48 CFR 9904.414 and FAR 31.205-10); and

(2) DD Form 1861, Contract Facilities Capital Cost of Money.

(¢) Useof DD Form 1861. See PGI 215.404-71-4(c) for obtaining field pricing
support for preparing DD Form 1861.

(1) Purpose. The DD Form 1861 provides a means of linking the Form CASB-
CMF and DD Form 1547, Record of Weighted Guidelines Application. It—

(1 Enables the contracting officer to differentiate profit objectives for
various types of assets (land, buildings, equipment). The procedure is similar to
applying overhead rates to appropriate overhead allocation bases to determine contract
overhead costs.

(11) Is designed to record and compute the contract facilities capital cost of
money and capital employed which is carried forward to DD Form 1547.

(2) Completion instructions. Complete a DD Form 1861 only after evaluating
the contractor's cost proposal, establishing cost of money factors, and establishing a
prenegotiation objective on cost. Complete the form as follows:

(1) List overhead pools and direct-charging service centers (if used) in the
same structure as they appear on the contractor's cost proposal and Form CASB-CMF.
The structure and allocation base units-of-measure must be compatible on all three
displays.

(1) Extract appropriate contract overhead allocation base data, by year,
from the evaluated cost breakdown or prenegotiation cost objective and list against each
overhead pool and direct-charging service center.

(111) Multiply each allocation base by its corresponding cost of money factor
to get the facilities capital cost of money estimated to be incurred each year. The sum of
these products represents the estimated contract facilities capital cost of money for the
year's effort.

(iv) Total contract facilities cost of money is the sum of the yearly amounts.
(v) Since the facilities capital cost of money factors reflect the applicable

cost of money rate in Column 1 of Form CASB-CMF, divide the contract cost of money
by that same rate to determine the contract facilities capital employed.
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(d) Preaward facilities capital applications. To establish cost and price objectives,
apply the facilities capital cost of money and capital employed as follows:

(1) Cost of Money.

(1) Cost Objective. Use the imputed facilities capital cost of money, with
normal, booked costs, to establish a cost objective or the target cost when structuring an
incentive type contract. Do not adjust target costs established at the outset even
though actual cost of money rates become available during the period of contract
performance.

(1) Profit Objective. When measuring the contractor's effort for the purpose
of establishing a prenegotiation profit objective, restrict the cost base to normal, booked
costs. Do not include cost of money as part of the cost base.

(2) Facilities Capital Employed. Assess and weight the profit objective for risk
associated with facilities capital employed in accordance with the profit guidelines at
215.404-71-4.

(e) Determination. The following extract from the DD Form 1547 has been
annotated to explain the process.

Contractor Facilities Assigned Amount Profit
Item Capital Employed Value Employed Objective
26. Land N/A (2) N/A
217. Buildings N/A 2) N/A
28. Equipment (1) 2 3)

(1) Select a value from the list in paragraph (c) of this subsection using the
evaluation criteria in paragraph (d) of this subsection.

(2) Use the allocated facilities capital attributable to land, buildings, and
equipment, as derived in DD Form 1861, Contract Facilities Capital Cost of Money.

(1) In addition to the net book value of facilities capital employed, consider
facilities capital that is part of a formal investment plan if the contractor submits
reasonable evidence that—

(A) Achievable benefits to DoD will result from the investment; and

(B) The benefits of the investment are included in the forward pricing
structure.

(1) If the value of intracompany transfers has been included in Block 20 at
cost (1.e., excluding general and administrative (G&A) expenses and profit), add to the
contractor's allocated facilities capital, the allocated facilities capital attributable to the
buildings and equipment of those corporate divisions supplying the intracompany
transfers. Do not make this addition if the value of intracompany transfers has been
included in Block 20 at price (i.e., including G&A expenses and profit).
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(3) Multiply (1) by (2).

() Values: Normal and designated ranges.

Asset Type Normal Value Designated Range

Land 0% N/A
Buildings 0% N/A
Equipment 17.5% 10% to 25%

(g) Evaluation criteria.
(1) In evaluating facilities capital employed, the contracting officer—

(1) Should relate the usefulness of the facilities capital to the goods or
services being acquired under the prospective contract;

(1) Should analyze the productivity improvements and other anticipated
industrial base enhancing benefits resulting from the facilities capital investment,
including—

(A) The economic value of the facilities capital, such as physical age,
undepreciated value, idleness, and expected contribution to future defense needs; and

(B) The contractor's level of investment in defense related facilities as
compared with the portion of the contractor's total business that is derived from DoD;
and

(111) Should consider any contractual provisions that reduce the contractor's
risk of investment recovery, such as termination protection clauses and capital
investment indemnification.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value if the
facilities capital investment has direct, identifiable, and exceptional benefits.
Indicators are—

(A) New investments in state-of-the-art technology that reduce
acquisition cost or yield other tangible benefits such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for research and development
applications.

(1) The contracting officer may assign a value significantly above normal
when there are direct and measurable benefits in efficiency and significantly reduced
acquisition costs on the effort being priced. Maximum values apply only to those cases
where the benefits of the facilities capital investment are substantially above normal.

(3) Below normal conditions.
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(1) The contracting officer may assign a lower than normal value if the
facilities capital investment has little benefit to DoD. Indicators are—

(A) Allocations of capital apply predominantly to commercial item lines;

(B) Investments are for such things as furniture and fixtures, home or
group level administrative offices, corporate aircraft and hangars, gymnasiums; or

(C) Facilities are old or extensively idle.

(i1) The contracting officer may assign a value significantly below normal
when a significant portion of defense manufacturing is done in an environment
characterized by outdated, inefficient, and labor-intensive capital equipment.

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an incentive for contractors to reduce costs. To the
extent that the contractor can demonstrate cost reduction efforts that benefit the
pending contract, the contracting officer may increase the prenegotiation profit
objective by an amount not to exceed 4 percent of total objective cost (Block 20 of the
DD Form 1547) to recognize these efforts (Block 29).

(b) To determine if using this factor is appropriate, the contracting officer shall
consider criteria, such as the following, to evaluate the benefit the contractor’s cost
reduction efforts will have on the pending contract:

(1) The contractor’s participation in Single Process Initiative improvements;

(2) Actual cost reductions achieved on prior contracts;

(3) Reduction or elimination of excess or idle facilities;

(4) The contractor’s cost reduction initiatives (e.g., competition advocacy
programs, technical insertion programs, obsolete parts control programs, spare parts
pricing reform, value engineering, outsourcing of functions such as information
technology). Metrics developed by the contractor such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct and indirect costs) or other productivity
measures may provide the basis for assessing the effectiveness of the contractor’s cost
reduction initiatives over time;

(5) The contractor’s adoption of process improvements to reduce costs;

(6) Subcontractor cost reduction efforts;

(7) The contractor’s effective incorporation of commercial items and processes;
or

(8) The contractor’s investment in new facilities when such investments
contribute to better asset utilization or improved productivity.
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(c) When selecting the percentage to use for this special factor, the contracting
officer has maximum flexibility in determining the best way to evaluate the benefit the
contractor’s cost reduction efforts will have on the pending contract. However, the
contracting officer shall consider the impact that quantity differences, learning, changes
1n scope, and economic factors such as inflation and deflation will have on cost
reduction.

215.404-72 Modified weighted guidelines method for nonprofit organizations
other than FFRDCs.

(a) Definition. As used in this subpart, a nonprofit organization is a business
entity—

(1) That operates exclusively for charitable, scientific, or educational purposes;
(2) Whose earnings do not benefit any private shareholder or individual;

(3) Whose activities do not involve influencing legislation or political
campaigning for any candidate for public office; and

(4) That is exempted from Federal income taxation under section 501 of the
Internal Revenue Code.

(b) For nonprofit organizations that are entities that have been identified by the
Secretary of Defense or a Secretary of a Department as receiving sustaining support on
a cost-plus-fixed-fee basis from a particular DoD department or agency, compute a fee
objective for covered actions using the weighted guidelines method in 215.404-71, with
the following modifications:

(1) Modifications to performance risk (Blocks 21-23 of the DD Form 1547).

(1) If the contracting officer assigns a value from the standard designated
range (see 215.404-71-2(c)), reduce the fee objective by an amount equal to 1 percent of
the costs in Block 20 of the DD Form 1547. Show the net (reduced) amount on the DD
Form 1547.

(1) Do not assign a value from the technology incentive designated range.

(2) Modifications to contract type risk (Block 24 of the DD Form 1547). Use a
designated range of —1 percent to O percent instead of the values in 215.404-71-3. There
is no normal value.

(c) For all other nonprofit organizations except FFRDCs, compute a fee objective for
covered actions using the weighted guidelines method in 215.404-71, modified as
described in paragraph (b)(1) of this subsection.

215.404-73 Alternate structured approaches.

(a) The contracting officer may use an alternate structured approach under
215.404-4(c).
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(b) The contracting officer may design the structure of the alternate, but it shall
include—

(1) Consideration of the three basic components of profit--performance risk,
contract type risk (including working capital), and facilities capital employed. However,
the contracting officer is not required to complete Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of money.

(1) The contracting officer shall reduce the overall prenegotiation profit
objective by the amount of facilities capital cost of money under Cost Accounting
Standard (CAS) 414, Cost of Money as an Element of the Cost of Facilities Capital (48
CFR 9904.414). Cost of money under CAS 417, Cost of Money as an Element of the
Cost of Capital Assets Under Construction (48 CFR 9904.417), should not be used to
reduce the overall prenegotiation profit objective. The profit amount in the negotiation
summary of the DD Form 1547 must be net of the offset.

(1) This adjustment is needed for the following reason: The values of the
profit factors used in the weighted guidelines method were adjusted to recognize the
shift in facilities capital cost of money from an element of profit to an element of
contract cost (see FAR 31.205-10) and reductions were made directly to the profit
factors for performance risk. In order to ensure that this policy is applied to all DoD
contracts that allow facilities capital cost of money, similar adjustments shall be made
to contracts that use alternate structured approaches.

215.404-74 Fee requirements for cost-plus-award-fee contracts.

In developing a fee objective for cost-plus-award-fee contracts, the contracting officer
shall—

(a) Follow the guidance in FAR 16.405-2 and 216.405-2;
(b) Not use the weighted guidelines method or alternate structured approach;

(c) Apply the offset policy in 215.404-73(b)(2) for facilities capital cost of money, 1.e.,
reduce the base fee by the amount of facilities capital cost of money; and

(d) Not complete a DD Form 1547.

215.404-75 Fee requirements for FFRDCs.
For nonprofit organizations that are FFRDCs, the contracting officer—

(a) Should consider whether any fee is appropriate. Considerations shall include
the FFRDC’s—

(1) Proportion of retained earnings (as established under generally accepted
accounting methods) that relates to DoD contracted effort;

(2) Facilities capital acquisition plans;

(3) Working capital funding as assessed on operating cycle cash needs; and
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(4) Provision for funding unreimbursed costs deemed ordinary and necessary to
the FFRDC.

(b) Shall, when a fee is considered appropriate, establish the fee objective in
accordance with FFRDC fee policies in the DoD FFRDC Management Plan.

(c) Shall not use the weighted guidelines method or an alternate structured
approach.

215.404-76 Reporting profit and fee statistics.
Follow the procedures at PGI 215.404-76 for reporting profit and fee statistics.

215.406-1 Prenegotiation objectives.
Follow the procedures at PGI 215.406-1 for establishing prenegotiation objectives.

215.406-3 Documenting the negotiation.
Follow the procedures at PGI 215.406-3 for documenting the negotiation.

215.407-2 Make-or-buy programs.
(e) Program requirements.
(1) Items and work included. The minimum dollar amount is $1 million.
215.407-3 Forward pricing rate agreements.

(b)@) Use forward pricing rate agreement (FPRA) rates when such rates are
available, unless waived on a case-by-case basis by the head of the contracting activity.

(1) Advise the ACO of each case waived.
(i11) Contact the ACO for questions on FPRAs or recommended rates.
215.407-4 Should-cost review.
See PGI 215.407-4 for guidance on determining whether to perform a program or
overhead should-cost review.
215.407-5 Estimating systems.
215.407-5-70 Disclosure, maintenance, and review requirements.
(a) Definitions.

(1) “Acceptable estimating system” is defined in the clause at 252.215-7002,
Cost Estimating System Requirements.

(2) “Contractor” means a business unit as defined in FAR 2.101.

(3) “Estimating system” is as defined in the clause at 252.215-7002, Cost
Estimating System Requirements.
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(4) “Significant estimating system deficiency” means a shortcoming in the
estimating system that is likely to consistently result in proposal estimates for total
cost or a major cost element(s) that do not provide an acceptable basis for negotiation of
fair and reasonable prices.

(b) Applicability.

(1) DoD policy is that all contractors have acceptable estimating systems that
consistently produce well-supported proposals that are acceptable as a basis for
negotiation of fair and reasonable prices.

(2) Alarge business contractor is subject to estimating system disclosure,
maintenance, and review requirements if—

(1) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $50 million or more for which cost or pricing data were
required; or

(11) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $10 million or more (but less than $50 million) for which cost or
pricing data were required and the contracting officer, with concurrence or at the
request of the ACO, determines it to be in the best interest of the Government (e.g.,
significant estimating problems are believed to exist or the contractor's sales are
predominantly Government).

(c) Responsibilities.
(1) The contracting officer shall—

(1) Through use of the clause at 252.215-7002, Cost Estimating System
Requirements, apply the disclosure, maintenance, and review requirements to large
business contractors meeting the criteria in paragraph (b)(2)(1) of this subsection;

(1) Consider whether to apply the disclosure, maintenance, and review
requirements to large business contractors under paragraph (b)(2)(i1) of this subsection;
and

(111) Not apply the disclosure, maintenance, and review requirements to
other than large business contractors.

(2) The cognizant ACO, for contractors subject to paragraph (b)(2) of this
subsection, shall—

(1) Determine the acceptability of the disclosure and system; and
(1) Pursue correction of any deficiencies.

(3) The cognizant auditor, on behalf of the ACO, serves as team leader in
conducting estimating system reviews.

(4) A contractor subject to estimating system disclosure, maintenance, and
review requirements shall—
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(1 Maintain an acceptable system;
(1) Describe its system to the ACO;
(111) Provide timely notice of changes in the system; and
(iv) Correct system deficiencies identified by the ACO.
(d) Characteristics of an acceptable estimating system.
(1) General. An acceptable system should provide for the use of appropriate
source data, utilize sound estimating techniques and good judgment, maintain a
consistent approach, and adhere to established policies and procedures.
(2) Evaluation. In evaluating the acceptability of a contractor's estimating
system, the ACO should consider whether the contractor's estimating system, for

example—

(1) Establishes clear responsibility for preparation, review, and approval of
cost estimates;

(1) Provides a written description of the organization and duties of the
personnel responsible for preparing, reviewing, and approving cost estimates;

(111) Assures that relevant personnel have sufficient training, experience,
and guidance to perform estimating tasks in accordance with the contractor's
established procedures;

(iv) Identifies the sources of data and the estimating methods and rationale
used in developing cost estimates;

(v) Provides for appropriate supervision throughout the estimating process;
(vi) Provides for consistent application of estimating techniques;

(vi1) Provides for detection and timely correction of errors;

(vii1) Protects against cost duplication and omissions;

(ix) Provides for the use of historical experience, including historical vendor
pricing information, where appropriate;

(x) Requires use of appropriate analytical methods;

(x1) Integrates information available from other management systems,
where appropriate;

(xi1) Requires management review including verification that the company's
estimating policies, procedures, and practices comply with this regulation;
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(x111) Provides for internal review of and accountability for the acceptability
of the estimating system, including the comparison of projected results to actual results
and an analysis of any differences;

(xiv) Provides procedures to update cost estimates in a timely manner
throughout the negotiation process; and

(xv) Addresses responsibility for review and analysis of the reasonableness
of subcontract prices.

(3) Indicators of potentially significant estimating deficiencies. The following
examples indicate conditions that may produce or lead to significant estimating
deficiencies—

(1) Failure to ensure that historical experience is available to and utilized by
cost estimators, where appropriate;

(i1) Continuing failure to analyze material costs or failure to perform
subcontractor cost reviews as required;

(1) Consistent absence of analytical support for significant proposed cost
amounts;

(iv) Excessive reliance on individual personal judgment where historical
experience or commonly utilized standards are available;

(v) Recurring significant defective pricing findings within the same cost
element(s);

(vi) Failure to integrate relevant parts of other management systems (e.g.,
production control or cost accounting) with the estimating system so that the ability to
generate reliable cost estimates is impaired; and

(vi1) Failure to provide established policies, procedures, and practices to
persons responsible for preparing and supporting estimates.

(e) Review procedures. Follow the procedures at PGI 215.407-5-70(e) for
establishing and conducting estimating system reviews.

(f) Disposition of survey team findings. Follow the procedures at PGI 215.407-5-
70(f) for disposition of the survey team findings.

(g) Impact of estimating system deficiencies on specific proposals.

(1) Field pricing teams will discuss identified estimating system deficiencies
and their impact in all reports on contractor proposals until the deficiencies are
resolved.

(2) The contracting officer responsible for negotiation of a proposal generated by
an estimating system with an identified deficiency shall evaluate whether the
deficiency impacts the negotiations. If it does not, the contracting officer should proceed
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with negotiations. If it does, the contracting officer should consider other alternatives,
e.g—

(1) Allowing the contractor additional time to correct the estimating system
deficiency and submit a corrected proposal;

(i) Considering another type of contract, e.g., FPIF instead of FFP;

(111) Using additional cost analysis techniques to determine the
reasonableness of the cost elements affected by the system's deficiency;

(iv) Segregating the questionable areas as a cost reimbursable line item;
(v) Reducing the negotiation objective for profit or fee; or

(vi) Including a contract (reopener) clause that provides for adjustment of
the contract amount after award.

(3) The contracting officer who incorporates a reopener clause into the contract
1s responsible for negotiating price adjustments required by the clause. Any reopener
clause necessitated by an estimating deficiency should—

(1) Clearly identify the amounts and items that are in question at the time
of negotiation;

(1) Indicate a specific time or subsequent event by which the contractor will
submit a supplemental proposal, including cost or pricing data, identifying the cost
impact adjustment necessitated by the deficient estimating system;

(111) Provide for the contracting officer to unilaterally adjust the contract
price if the contractor fails to submit the supplemental proposal; and

(iv) Provide that failure of the Government and the contractor to agree to
the price adjustment shall be a dispute under the Disputes clause.

215.408 Solicitation provisions and contract clauses.

(1) Use the clause at 252.215-7000, Pricing Adjustments, in solicitations and
contracts that contain the clause at—

(1) FAR 52.215-11, Price Reduction for Defective Cost or Pricing Data--
Modifications;

(1) FAR 52.215-12, Subcontractor Cost or Pricing Data; or
(111) FAR 52.215-13, Subcontractor Cost or Pricing Data--Modifications.

(2) Use the clause at 252.215-7002, Cost Estimating System Requirements, in all
solicitations and contracts to be awarded on the basis of cost or pricing data.

(3) Use the provision at 252.215-7003, Excessive Pass-Through Charges —
Identification of Subcontract Effort, and the clause at 252.215-7004, Excessive Pass-
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Through Charges, in all solicitations and contracts (including task or delivery orders)
except for—

(1) Firm-fixed-price contracts awarded on the basis of adequate price
competition;

(1) Fixed-price contracts with economic price adjustment, awarded on the basis
of adequate price competition;

(111) Firm-fixed-price contracts for the acquisition of a commercial item; or

(iv) Fixed-price contracts with economic price adjustment, for the acquisition of
a commercial item.

215.470 Estimated data prices.

(a) DoD requires estimates of the prices of data in order to evaluate the cost to the
Government of data items in terms of their management, product, or engineering value.

(b) When data are required to be delivered under a contract, include DD Form 1423,
Contract Data Requirements List, in the solicitation. See PGI 215.470(b) for guidance
on the use of DD Form 1423.

(c) The contracting officer shall ensure that the contract does not include a
requirement for data that the contractor has delivered or is obligated to deliver to the
Government under another contract or subcontract, and that the successful offeror
identifies any such data required by the solicitation. However, where duplicate data
are desired, the contract price shall include the costs of duplication, but not of
preparation, of such data.
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219.000 Scope of part.
This part also implements 10 U.S.C. 2323, which—

(1) Is applicable to DoD through fiscal year 2009; and

(2) Establishes goals for awards to small disadvantaged business (SDB) concerns,
historically black colleges and universities (HBCUs), and minority institutions (MIs).
See 226.370 for policy on contracting with HBCU/MIs.

219.001 Definitions.
“Small disadvantaged business concern” is defined:

(1) At FAR 52.219-23(a) (i.e., a firm 1s considered a small disadvantaged business
(SDB) concern by receiving certification by the Small Business Administration and
meeting the other listed criteria), except as specified in paragraph (2) of this definition.

(2) At FAR 52.219-23(a) or 52.219-1(b)(2) for the following purposes (i.e., a firm is
considered an SDB concern by either receiving certification by the Small Business
Administration and meeting the other listed criteria or self-representing its status for
general statistical purposes):

(1) A higher customary progress payment rate for SDB concerns (see 232.501-
1(a)(@) and 252.232-7004(c)).

(1) A lower threshold for inclusion of customary progress payments in contracts
with SDB concerns (see 232.502-1).

(111) The prompt payment policy for SDB concerns in 232.903 and 232.905(2).

(iv) Reporting contract actions with SDB concerns (“Type of Business” on the
DD Form 350, Individual Contracting Action Report (see 253.204-70(d)(5)(1)(A)) or
“Small Disadvantaged Business (SDB) Actions” on the DD Form 1057, Monthly
Contracting Summary of Actions $25,000 or Less (see 253.204-71(g)(2)).
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SUBPART 219.2-POLICIES
(Revised April 26, 2007)

219.201 General policy.

(d) For the defense agencies, the director of the Office of Small and Disadvantaged
Business Utilization must be appointed by, be responsible to, and report directly to the
director or deputy director of the defense agency.

(8) The responsibility for assigning small business technical advisors is
delegated to the head of the contracting activity.

(10) Contracting activity small business specialists perform this function by—

(A) Reviewing and making recommendations for all acquisitions (including
orders placed against Federal Supply Schedule contracts) over $10,000, except those
under $100,000 that are totally set aside for small business concerns in accordance with
FAR 19.502-2. Follow the procedures at PGI 219.201(d)(10) regarding such reviews.

(B) Making the review before issuance of the solicitation or contract
modification and documenting it on DD Form 2579, Small Business Coordination
Record; and

(C) Referring recommendations that have been rejected by the contracting
officer to the Small Business Administration (SBA) procurement center representative.
If an SBA procurement center representative is not assigned, see FAR 19.402(a).

(11) Also conduct annual reviews to assess—

(A) The extent of consolidation of contract requirements that has occurred
(see 207.170); and

(B) The impact of those consolidations on the availability of small business
concerns to participate in procurements as both contractors and subcontractors.

(e) For information on the appointment and functions of small business specialists,
see PGI 219.201(e).

() The Directors, Office of Small and Disadvantaged Business Utilization, of the
military departments and defense agencies are responsible for determining whether
use of the price evaluation adjustment to achieve a small disadvantaged business goal
has caused non-SDB firms in a particular North American Industry Classification
System Industry Subsector to bear an undue burden or other inappropriate effect. A
copy of each determination shall be forwarded to the Office of Small and Disadvantaged
Business Utilization, Office of the Under Secretary of Defense (Acquisition, Technology,
and Logistics), simultaneously with submittal to the Office of Federal Procurement
Policy.

219.202 Specific policies.

219.202-5 Data collection and reporting requirements.
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Determine the premium percentage to be entered in Item D4C of the Individual
Contracting Action Report (DD Form 350), (see 253.204-70), as follows—

(1) For small disadvantaged business or historically black college and
university/minority institution set-asides, divide the difference between the fair market
price and the award price by the fair market price.

(2) For price evaluation adjustment awards (see FAR Subpart 19.11), divide the
difference between the low responsive offer and the award price by the low responsive
offer.

(3) For partial small business set-asides with preferential consideration for small
disadvantaged business concerns, divide the difference between the award price on the
non-set-aside portion and the award price on the set-aside portion by the award price
on the non-set-aside portion.

(b) Within 60 days after the end of each fiscal year, departments and agencies shall
submit the report to the Secretary of Defense, who will report to the SBA on behalf of
all DoD departments and agencies. Reports must include—

(1) Justification for failure to meet goals established by the Office of the
Secretary of Defense; and

(1) Planned actions for increasing participation by such firms in future contract
awards.
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SUBPART 219.6-CERTIFICATES OF COMPETENCY AND
DETERMINATIONS OF RESPONSIBILITY
(Revised April 26, 2007)

219.602 Procedures.
When making a nonresponsibility determination for a small business concern, follow
the procedures at PGI 219.602.
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SUBPART 219.7—THE SMALL BUSINESS SUBCONTRACTING PROGRAM
(Revised April 26, 2007)

219.702 Statutory requirements.

(1) Section 834 of Pub. L. 101-189, as amended (15 U.S.C. 637 note), requires DoD
to establish a test program to determine whether comprehensive subcontracting plans
on a corporate, division, or plant-wide basis will reduce administrative burdens while
enhancing subcontracting opportunities for small and small disadvantaged business
concerns. See PGI 219.702 for the requirements of the test program.

(2) Comprehensive subcontracting plans shall not be subject to application of
liquidated damages during the period of the test program (Section 402, Pub. L. 101-
574).

219.703 Eligibility requirements for participating in the program.

(a) Qualified nonprofit agencies for the blind and other severely disabled, that have
been approved by the Committee for Purchase from People Who Are Blind or Severely
Disabled under the Javits-Wagner-O’Day Act (41 U.S.C. 46-48), are eligible to
participate in the program as a result of 10 U.S.C. 2410d and Section 9077 of Pub. L.
102-396 and similar sections in subsequent Defense appropriations acts. Under this
authority, subcontracts awarded to such entities may be counted toward the prime
contractor’s small business subcontracting goal.

(2)(A) To be eligible as an SDB subcontractor, a concern must meet the
definition in 219.001.

(B) To be eligible as a historically black college or university or minority
institution subcontractor, such entity must meet the definition in the clause at 252.219-
7003, Small Business Subcontracting Plan (DoD Contracts).

(b) A contractor may also rely on the written representation as to status of—
(1) A historically black college or university or minority institution; or

(11) A qualified nonprofit agency for the blind or other severely disabled
approved by the Committee for Purchase from People Who Are Blind or Severely
Disabled.

219.704 Subcontracting plan requirements.

(1) The goal for use of small disadvantaged business concerns shall include
subcontracts with historically black colleges and universities and minority institutions
(see Subpart 226.70), in addition to subcontracts with small disadvantaged business
concerns. Subcontracts with historically black colleges and universities and minority
institutions do not have to be included in the small disadvantaged business goal in
commercial items subcontracting plans.

(2) In those subcontracting plans which specifically identify small businesses, prime
contractors shall notify the administrative contracting officer of any substitutions of
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firms that are not small business firms, for the small business firms specifically
1dentified in the subcontracting plan. Notifications shall be in writing and shall occur
within a reasonable period of time after award of the subcontract. Contractor-specified
formats shall be acceptable.

(3) See 215.304 for evaluation of offers in acquisitions that require a subcontracting
plan.

219.705 Responsibilities of the contracting officer under the subcontracting
assistance program.

219.705-4 Reviewing the subcontracting plan.

(d) Challenge any subcontracting plan that does not contain positive goals and
consider the extent to which an offeror plans to use competition restricted to historically
black colleges and universities or minority institutions. A small disadvantaged
b&siness goal of less than five percent must be approved one level above the contracting
officer.

219.706 Responsibilities of the cognizant administrative contracting officer.

(a)@) The contract administration office also is responsible for reviewing,
evaluating, and approving master subcontracting plans.

(1) The small business specialist supports the administrative contracting officer
in evaluating a contractor's performance and compliance with its subcontracting plan.

219.708 Contract clauses.

(b)(1)(A) Use the clause at 252.219-7003, Small Business Subcontracting Plan (DoD
Contracts), in solicitations and contracts that contain the clause at FAR 52.219-9, Small
Business Subcontracting Plan.

(B) In contracts with contractors that have comprehensive subcontracting
plans approved under the test program described in 219.702, use the clause at 252.219-
7004, Small Business Subcontracting Plan (Test Program), instead of the clauses at
252.219-7003, Small Business Subcontracting Plan (DoD Contracts), and FAR 52.219-9,
Small Business Subcontracting Plan.

(2) In contracts with contractors that have comprehensive subcontracting plans
approved under the test program described in 219.702(a), do not use the clause at FAR
52.219-16, Liquidated Damages--Subcontracting Plan.

(¢)(1) Do not use the clause at FAR 52.219-10, Incentive Subcontracting Program, in
contracts with contractors that have comprehensive subcontracting plans approved
under the test program described in 219.702(a).
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SUBPART 219.8—-CONTRACTING WITH THE SMALL BUSINESS
ADMINISTRATION (THE 8(A) PROGRAM)
(Revised April 26, 2007)

219.800 General.

(a) By Partnership Agreement (PA) between the Small Business Administration
(SBA) and the Department of Defense (DoD), the SBA has delegated to the Under
Secretary of Defense (Acquisition, Technology, and Logistics) its authority under
paragraph 8(a)(1)(A) of the Small Business Act (15 U.S.C. 637(a)) to enter into 8(a)
prime contracts, and its authority under 8(a)(1)(B) of the Small Business Act to award
the performance of those contracts to eligible 8(a) Program participants. However, the
SBA remains the prime contractor on all 8(a) contracts, continues to determine
eligibility of concerns for contract award, and retains appeal rights under FAR 19.810.
The SBA delegates only the authority to sign contracts on its behalf. Consistent with
the provisions of the PA, this authority is hereby redelegated to DoD contracting
officers. A copy of the PA, which includes the PA’s expiration date, is available at PGI
219.800.

(b) Contracts awarded under the PA may be awarded directly to the 8(a) participant
on either a sole source or competitive basis. An SBA signature on the contract is not
required.

(c) Notwithstanding the PA, the contracting officer may elect to award a contract
pursuant to the provisions of FAR Subpart 19.8.

219.803 Selecting acquisitions for the 8(a) Program.
When selecting acquisitions for the 8(a) Program, follow the procedures at PGI 219.803.

219.804 Evaluation, offering, and acceptance.
When processing requirements under the PA, follow the procedures at PGI 219.804.

219.804-1 Agency evaluation.

() The 8(a) firms should be offered the opportunity to give a technical presentation.
219.805 Competitive 8(a).

219.805-1 General.

(b)(2)(A) For acquisitions that exceed the competitive threshold, the SBA also may
accept the requirement for a sole source 8(a) award on behalf of a small business
concern owned by a Native Hawaiian Organization (Section 8020 of Pub. L. 109-148).

(B) “Native Hawaiian Organization,” as used in this subsection and as defined
by 15 U.S.C. 637(a)(15) and 13 CFR 124.3, means any community service organization
serving Native Hawaiians in the State of Hawaii—

(1) That is a not-for-profit organization chartered by the State of Hawaii;

(2) That is controlled by Native Hawaiians; and
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(3) Whose business activities will principally benefit such Native
Hawaiians.

219.805-2 Procedures.
When processing requirements under the PA, follow the procedures at PGI 219.805-2
for requesting eligibility determinations.

219.806 Pricing the 8(a) contract.
For requirements processed under the PA cited in 219.800—

(1) The contracting officer shall obtain cost or pricing data from the 8(a) contractor,
if required by FAR Subpart 15.4; and

(2) SBA concurrence in the negotiated price is not required. However, except for
purchase orders not exceeding the simplified acquisition threshold, the contracting
officer shall notify the SBA prior to withdrawing a requirement from the 8(a) Program
due to failure to agree on price or other terms and conditions.

219.808 Contract negotiations.

219.808-1 Sole source.
For sole source requirements processed under the PA, follow the procedures at PGI
219.808-1.

219.811 Preparing the contracts.
When preparing awards under the PA, follow the procedures at PGI 219.811.

219.811-3 Contract clauses.

(1) Use the clause at 252.219-7009, Section 8(a) Direct Award, instead of the clauses
at FAR 52.219-11, Special 8(a) Contract Conditions, FAR 52.219-12, Special 8(a)
Subcontract Conditions, and FAR 52.219-17, Section 8(a) Award, in solicitations and
contracts processed in accordance with the PA cited in 219.800.

(2) Use the clause at FAR 52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, with 252.219-7010, Alternate A, in solicitations and contracts processed
1n accordance with the PA cited in 219.800.

(3) Use the clause at 252.219-7011, Notification to Delay Performance, in
solicitations and purchase orders issued under the PA cited in 219.800.
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SUBPART 219.11-PRICE EVALUATION ADJUSTMENT FOR SMALL
DISADVANTAGED BUSINESS CONCERNS
(Revised April 26, 2007)

219.1101 General.
The determination to use or suspend the price evaluation adjustment for DoD
acquisitions can be found at http:/www.acq.osd.mil/dpap/dars/classdev/index.htm.

219.1102 Applicability.

(b) The price evaluation adjustment also shall not be used in acquisitions that are
for commissary or exchange resale.

(c) Also, do not use the price evaluation adjustment in acquisitions that use tiered
evaluation of offers, until a tier is reached that considers offers from other than small
business concerns.
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(Revised April 26, 2007) |

222.001 Definitions. |
“Labor advisor,” as used in this part, means the departmental or agency headquarters
labor advisor.
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SUBPART 222.4—-LABOR STANDARDS FOR CONTRACTS INVOLVING
CONSTRUCTION
(Revised April 26, 2007)

222.402 Applicability.
222.402-70 Installation support contracts.

(a) Apply both the Service Contract Act (SCA) and the Davis-Bacon Act (DBA) to
installation support contracts if—

(1) The contract is principally for services but also requires a substantial and
segregable amount of construction, alteration, renovation, painting, or repair work; and

(2) The aggregate dollar value of such construction work exceeds or is expected
to exceed $2,000.

(b) SCA coverage under the contract. Contract installation support requirements,
such as plant operation and installation services (i.e., custodial, snow removal, etc.) are
subject to the SCA. Apply SCA clauses and minimum wage and fringe benefit
requirements to all contract service calls or orders for such maintenance and support
work.

(c) DBA coverage under the contract. Contract construction, alteration, renovation,
painting, and repair requirements (i.e., roof shingling, building structural repair,
paving repairs, etc.) are subject to the DBA. Apply DBA clauses and minimum wage
requirements to all contract service calls or orders for construction, alteration,
renovation, painting, or repairs to buildings or other works.

(d) Repairs versus maintenance. Some contract work may be characterized as
either DBA painting/repairs or SCA maintenance. For example, replacing broken
windows, spot painting, or minor patching of a wall could be covered by either the DBA
or the SCA. In those instances where a contract service call or order requires
construction trade skills (i.e., carpenter, plumber, painter, etc.), but it is unclear
whether the work required is SCA maintenance or DBA painting/repairs, apply the
following rules—

(1) Individual service calls or orders which will require a total of 32 or more
work-hours to perform shall be considered to be repair work subject to the DBA.

(2) Individual service calls or orders which will require less than 32 work-hours
to perform shall be considered to be maintenance subject to the SCA.

(3) Painting work of 200 square feet or more to be performed under an
individual service call or order shall be considered to be subject to the DBA regardless
of the total work-hours required.

() The determination of labor standards application shall be made at the time the
solicitation is prepared in those cases where requirements can be identified. Otherwise,
the determination shall be made at the time the service call or order is placed against
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the contract. The service call or order shall identify the labor standards law and
contract wage determination which will apply to the work required.

() Contracting officers may not avoid application of the DBA by splitting individual
tasks between orders or contracts.

222.403 Statutory and regulatory requirements.

222.403-4 Department of Labor regulations.
Direct all questions regarding Department of Labor regulations to the labor advisor.

222.404 Davis-Bacon Act wage determinations.
Not later than April 1 of each year, each department and agency shall furnish the
Administrator, Wage and Hour Division, with a general outline of its proposed
construction program for the coming fiscal year. The Department of Labor uses this
information to determine where general wage determination surveys will be conducted.
(1) Indicate by individual project of $500,000 or more—
(1) The anticipated type of construction;

(1) The estimated dollar value; and

(111) The location in which the work is to be performed (city, town, village,
county, or other civil subdivision of the state).

(2) The report format is contained in Department of Labor All Agency Memo 144,
December 27, 1985.

(3) The report control number is 1671-DOL-AN.
222.404-2 General requirements.

(c)(5) Follow the procedures at PGI 222.404-2(c)(5) when seeking clarification of the
proper application of construction wage rate schedules.

222.406 Administration and enforcement.
222.406-1 Policy.
(a) General. The program shall also include—

(1) Training appropriate contract administration, labor relations, inspection,
and other labor standards enforcement personnel in their responsibilities; and

(1) Periodic review of field enforcement activities to ensure compliance with
applicable regulations and instructions.

(b) Preconstruction letters and conferences.
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(1) Promptly after award of the contract, the contracting officer shall provide a
preconstruction letter to the prime contractor. This letter should accomplish the
following, as appropriate—

(A) Indicate that the labor standards requirements contained in the
contract are based on the following statutes and regulations—

(1) Davis-Bacon Act;
(2) Contract Work Hours and Safety Standards Act;
(3) Copeland (Anti-Kickback) Act;

(4) Parts 3 and 5 of the Secretary of Labor's Regulations (Parts 3 and 5,
Subtitle A, Title 29, CFR); and

(5) Executive Order 11246 (Equal Employment Opportunity);

(B) Call attention to the labor standards requirements in the contract which
relate to—

(1) Employment of foremen, laborers, mechanics, and others;

(2) Wages and fringe benefits payments, payrolls, and statements;
(3) Differentiation between subcontractors and suppliers;

(4) Additional classifications;

(5) Benefits to be realized by contractors and subcontractors in keeping
complete work records;

(6) Penalties and sanctions for violations of the labor standards
provisions; and

(7) The applicable provisions of FAR 22.403; and

(C) Ensure that the contractor sends a copy of the preconstruction letter to
each subcontractor.

(2) Before construction begins, the contracting officer shall confer with the
prime contractor and any subcontractor designated by the prime to emphasize their
labor standards obligations under the contract when—

(A) The prime contractor has not performed previous Government
contracts;

(B) The prime contractor experienced difficulty in complying with labor
standards requirements on previous contracts; or

(C) Itis necessary to determine whether the contractor and its
subcontractors intend to pay any required fringe benefits in the manner specified in the
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wage determination or to elect a different method of payment. If the latter, inform the
contractor of the requirements of FAR 22.406-2.

222.406-6 Payrolls and statements.

(a) Submission. Contractors who do not use Department of Labor Form WH 347 or
its equivalent must submit a DD Form 879, Statement of Compliance, with each payroll
report.

222.406-8 Investigations.

(a) Before beginning an investigation, the investigator shall inform the contractor of
the general scope of the investigation, and that the investigation will include examining
pertinent records and interviewing employees. In conducting the investigation, follow
the procedures at PGI 222.406-8(a).

(c) Contractor notification.

(4)(A) Notify the contractor by certified mail of any finding that it is liable for
liquidated damages under the Contract Work Hours and Safety Standards Act
(CWHSSA). The notification shall inform the contractor that—

(1) It has 60 days after receipt of the notice to appeal the assessment of
liquidated damages; and

(2) The appeal must demonstrate either that the alleged violations did
not occur at all, occurred inadvertently notwithstanding the exercise of due care, or the
assessment was computed improperly.

(B) If an appeal is received, the contracting officer shall process the appeal
In accordance with department or agency regulations.

(d) Contracting officer's report. Forward a detailed enforcement report or summary
report to the agency head in accordance with agency procedures. Include in the report,
as a minimum, the information specified at PGI 222.406-8(d).

222.406-9 Withholding from or suspension of contract payments.

(a) Withholding from contract payments. The contracting officer shall contact the
labor advisor for assistance when payments due a contractor are not available to satisfy
that contractor's liability for Davis-Bacon or CWHSSA wage underpayments or
liquidated damages.

(c) Disposition of contract payments withheld or suspended.

(3) Limitation on forwarding or returning funds. When disposition of withheld
funds remains the final action necessary to close out a contract, the Department of
Labor has given blanket approval to forward withheld funds to the Comptroller General
pending completion of an investigation or other administrative proceedings.

(4) Liquidated damages.
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(A) The agency head may adjust liquidated damages of $500 or less when the
amount assessed 1s incorrect or waive the assessment when the violations—

(1) Were nonwillful or inadvertent; and

(2) Occurred notwithstanding the exercise of due care by the contractor, its
subcontractor, or their agents.

(B) The agency head may recommend to the Administrator, Wage and Hour
Division, that the liquidated damages over $500 be adjusted because the amount
assessed 1s incorrect. The agency head may also recommend the assessment be waived
when the violations—

(1) Were nonwillful or inadvertent; and

(2) Occurred notwithstanding the exercise of due care by the contractor, the
subcontractor, or their agents.

222.406-10 Disposition of disputes concerning construction contract labor
standards enforcement.

(d) Forward the contracting officer's findings and the contractor's statement
through the labor advisor.

222.406-13 Semiannual enforcement reports.
Forward these reports through the head of the contracting activity to the labor advisor
within 15 days following the end of the reporting period. These reports shall not
include information from investigations conducted by the Department of Labor. These
reports shall contain the following information, as applicable, for construction work
subject to the Davis-Bacon Act and the CWHSSA—
(1) Period covered,;
(2) Number of prime contracts awarded;
(3) Total dollar amount of prime contracts awarded,;
(4) Number of contractors/subcontractors against whom complaints were received,
(5) Number of investigations conducted;
(6) Number of contractors/subcontractors found in violation;
(7) Amount of wage restitution found due under—
(1) Davis-Bacon Act
(11) CWHSSA;

(8) Number of employees due wage restitution under—
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(1) Davis Bacon Act
(i1) CWHSSA;
(9) Amount of liquidated damages assessed under the CWHSSA—
(1) Total amount
(i1) Number of contracts involved;
(10) Number of employees and amount paid/withheld under—
(1) Davis-Bacon Act
(i) CWHSSA
(i11) Copeland Act; and
(11) Preconstruction activities—
(1) Number of compliance checks performed

(1) Preconstruction letters sent.
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SUBPART 222.10-SERVICE CONTRACT ACT OF 1965, AS AMENDED
(Revised April 26, 2007)

222.1003 Applicability.

222.1003-1 General.

For contracts having a substantial amount of construction, alteration, renovation,
painting, or repair work, see 222.402-70.

222.1008 Procedures for obtaining wage determinations.

222.1008-1 Obtaining wage determinations.

Follow the procedures at PGI 222.1008-1 regarding use of the Service Contract Act
Directory of Occupations when preparing the e98.

1998 EDITION 222.10-1




Defense Federal Acquisition Regulation Supplement

Part 222—Application of Labor Laws to Government Acquisitions

SUBPART 222.73—LIMITATIONS APPLICABLE TO CONTRACTS
PERFORMED ON GUAM
(Revised April 26, 2007)

222.7300 Scope of subpart.
This subpart—

(a) Implements Section 390 of the National Defense Authorization Act for Fiscal
Year 1998 (Pub. L. 105-85); and

(b) Applies to contracts for base operations support on Guam that—

(1) Are awarded as a result of a competition conducted under OMB Circular A-
76; and

(2) Are entered into or modified on or after November 18, 1997.
222.7301 Prohibition on use of nonimmigrant aliens.

(a) Any alien who is issued a visa or otherwise provided nonimmigrant status under
Section 101(a)(15)(H)(@1) of the Immigration and Nationality Act (8 U.S.C.
1101(a)(15)(H)(11)) 1s prohibited from performing work under a contract for base
operations support on Guam.

(b) Lawfully admitted citizens of the freely associated states of the Republic of the
Marshall Islands, the Federated States of Micronesia, or the Republic of Palau are not
subject to the prohibition in paragraph (a) of this section.

222.7302 Contract clause.
Use the clause at 252.222-7005, Prohibition on Use of Nonimmigrant Aliens--Guam, in
solicitations and contracts subject to this subpart.

1998 EDITION 222.73-1



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

SUBPART 225.8—-OTHER INTERNATIONAL AGREEMENTS AND
COORDINATION
(Revised April 26, 2007)

225.802 Procedures.

(b) Information on memoranda of understanding and other international
agreements is available at PGI 225.802(b).

225.802-70 Contracts for performance outside the United States and Canada.
Follow the procedures at PGI 225.802-70 when placing a contract requiring
performance outside the United States and Canada. Also see Subpart 225.74, Defense
Contractors Outside the United States.

225.802-71 End use certificates.

Contracting officers considering the purchase of an item from a foreign source may
encounter a request for the signing of a certificate to indicate that the Armed Forces of
the United States is the end user of the item, and that the U.S. Government will not
transfer the item to third parties without authorization from the Government of the
country selling the item. When encountering this situation, refer to DoD Directive
2040.3, End Use Certificates, for guidance.

225.870 Contracting with Canadian contractors.
225.870-1 General.

(a) The Canadian Government guarantees to the U.S. Government all
commitments, obligations, and covenants of the Canadian Commercial Corporation
under any contract or order issued to the Corporation by any contracting office of the
U.S. Government. The Canadian Government has waived notice of any change or
modification that may be made, from time to time, in these commitments, obligations,
or covenants.

(b) For production planning purposes, Canada is part of the defense industrial base
(see 225.870-2(b)).

(¢) The Canadian Commercial Corporation will award and administer contracts
with contractors located in Canada, except for—

(1) Negotiated acquisitions for experimental, developmental, or research work
under projects other than the Defense Development Sharing Program;

(2) Acquisitions of unusual or compelling urgency;
(3) Acquisitions at or below the simplified acquisition threshold; or
(4) Acquisitions made by DoD activities located in Canada.
(d) For additional information on production rights, data, and information; services

provided by Canadian Commercial Corporation; audit; and inspection, see PGI 225.870-
1(d).
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225.870-2 Solicitation of Canadian contractors.

(a) If requested, furnish a solicitation to the Canadian Commercial Corporation
even if no Canadian firm is solicited.

(b) Handle acquisitions at or below the simplified acquisition threshold directly
with Canadian firms and not through the Canadian Commercial Corporation.

225.870-3 Submission of offers.

(a) Asindicated in 225.870-4, the Canadian Commercial Corporation is the prime
contractor. To indicate acceptance of offers by individual Canadian companies, the
Canadian Commercial Corporation issues a letter supporting the Canadian offer and
containing the following information:

(1) Name of the Canadian offeror.

(2) Confirmation and endorsement of the offer in the name of the Canadian
Commercial Corporation.

(3) A statement that the Corporation shall subcontract 100 percent with the
offeror.

(b) When a Canadian offer cannot be processed through the Canadian Commercial
Corporation in time to meet the date for receipt of offers, the Corporation may permit
Canadian firms to submit offers directly. However, the contracting officer shall receive
the Canadian Commercial Corporation's endorsement before contract award.

(¢) The Canadian Commercial Corporation will submit all sealed bids in terms of
U.S. currency. Do not adjust contracts awarded under sealed bidding for losses or gains
from fluctuation in exchange rates.

(d) Except for sealed bids, the Canadian Commercial Corporation normally will
submit offers and quotations in terms of Canadian currency. The Corporation may, at
the time of submitting an offer, elect to quote and receive payment in terms of U.S.
currency, in which case the contract—

(1) Shall provide for payment in U.S. currency; and
(2) Shall not be adjusted for losses or gains from fluctuation in exchange rates.
225.870-4 Contracting procedures.
(a) Except for contracts described in 225.870-1(c)(1) through (4), award individual
contracts covering purchases from suppliers located in Canada to the Canadian

Commercial Corporation, 11th Floor, 50 O'Connor Street, Ottawa, Ontario, Canada,
K1A-0S6.

(b) Direct communication with the Canadian supplier is authorized and encouraged
1n connection with all technical aspects of the contract, provided the Corporation's
approval is obtained on any matters involving changes to the contract.
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(c) Identify in the contract, the type of currency, i.e., U.S. or Canadian. Contracts
that provide for payment in Canadian currency shall--

(1) Quote the contract price in terms of Canadian dollars and identify the
amount by the initials “CN”, e.g., $1,647.23CN; and

(2) Clearly indicate on the face of the contract the U.S./Canadian conversion
rate at the time of award and the U.S. dollar equivalent of the Canadian dollar contract
amount.

225.870-5 Contract administration.
Follow the contract administration procedures at PGI 225.870-5.

225.870-6 Termination procedures.
When contract termination is necessary, follow the procedures at 249.7000.

225.870-7 Acceptance of Canadian supplies.
For information on the acceptance of Canadian supplies, see PGI 225.870-7.

225.870-8 Industrial security.

Industrial security for Canada shall be in accordance with the U.S.-Canada Industrial
Security Agreement of March 31, 1952, as amended.

225.871 North Atlantic Treaty Organization (NATO) cooperative projects.

225.871-1 Scope.
This section implements 22 U.S.C. 2767 and 10 U.S.C. 2350b.

225.871-2 Definitions.
As used 1n this section--

(a) “Cooperative project” means a jointly managed arrangement—
(1) Described in a written agreement between the parties;

(2) Undertaken to further the objectives of standardization, rationalization, and
interoperability of the armed forces of NATO member countries; and

(3) Providing for—
(1) One or more of the other participants to share with the United States the
cost of research and development, testing, evaluation, or joint production (including
follow-on support) of certain defense articles;

(1) Concurrent production in the United States and in another member
country of a defense article jointly developed; or

(111) Acquisition by the United States of a defense article or defense service
from another member country.
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(b) “Other participant” means a cooperative project participant other than the
United States.

225.871-3 General.
(a) Cooperative project authority.

(1) Departments and agencies, that have authority to do so, may enter into
cooperative project agreements with NATO or with one or more member countries of
NATO under DoDD 5530.3, International Agreements.

(2) Under laws and regulations governing the negotiation and implementation
of cooperative project agreements, departments and agencies may enter into contracts,
or incur other obligations, on behalf of other participants without charge to any
appropriation or contract authorization.

(3) Agency heads are authorized to solicit and award contracts to implement
cooperative projects.

(b) Contracts implementing cooperative projects shall comply with all applicable
laws relating to Government acquisition, unless a waiver is granted under 225.871-4. A
waiver of certain laws and regulations may be obtained if the waiver—

(1) Isrequired by the terms of a written cooperative project agreement;

(2) Will significantly further NATO standardization, rationalization, and
interoperability; and

(3) Is approved by the appropriate DoD official.
225.871-4 Statutory waivers.

(a) For contracts or subcontracts placed outside the United States, the Deputy
Secretary of Defense may waive any provision of law that specifically pI‘eSCI'lbeS—

(1) Procedures for the formation of contracts;
(2) Terms and conditions for inclusion in contracts;
(3) Requirements or preferences for—

(1) Goods grown, produced, or manufactured in the United States or in U.S.
Government-owned facilities; or

(1) Services to be performed in the United States; or
(4) Requirements regulating the performance of contracts.
(b) There is no authority for waiver of—

(1) Any provision of the Arms Export Control Act (22 U.S.C. 2751);
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(2) Any provision of 10 U.S.C. 2304;

(3) The cargo preference laws of the United States, including the Military Cargo
Preference Act of 1904 (10 U.S.C. 2631) and the Cargo Preference Act of 1954 (46
U.S.C. 1241(b)); or

(4) Any of the financial management responsibilities administered by the
Secretary of the Treasury.

(c) To request a waiver under a cooperative project, follow the procedures at PGI
225.871-4.

(d) Obtain the approval of the Deputy Secretary of Defense before committing to
make a waiver in an agreement or a contract.

225.871-5 Directed subcontracting.

(a) The Director of Defense Procurement and Acquisition Policy may authorize the
direct placement of subcontracts with particular subcontractors. Directed
subcontracting is not authorized unless specifically addressed in the cooperative project
agreement.

(b) In some instances, it may not be feasible to name specific subcontractors at the
time the agreement is concluded. However, the agreement shall clearly state the
general provisions for work sharing at the prime and subcontract level. For additional
information on cooperative project agreements, see PGI 225.871-5.

225.871-6 Disposal of property.

Dispose of property that is jointly acquired by the members of a cooperative project
under the procedures established in the agreement or in a manner consistent with the
terms of the agreement, without regard to any laws of the United States applicable to
the disposal of property owned by the United States.

225.871-7 Congressional notification.

(a) Congressional notification is required when DoD makes a determination to
award a contract or subcontract to a particular entity, if the determination was not part
of the certification made under 22 U.S.C. 2767(f) before finalizing the cooperative
agreement.

(1) Departments and agencies shall provide a proposed Congressional notice to
the Director of Defense Procurement and Acquisition Policy in sufficient time to
forward to Congress before the time of contract award.

(2) The proposed notice shall include the reason it is necessary to use the
authority to designate a particular contractor or subcontractor.

(b) Congressional notification is also required each time a statutory waiver under
225.871-4 1s incorporated in a contract or a contract modification, if such information
was not provided in the certification to Congress before finalizing the cooperative
agreement.
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225.872 Contracting with qualifying country sources.
225.872-1 General.

(a) As a result of memoranda of understanding and other international agreements,
DoD has determined it inconsistent with the public interest to apply restrictions of the
Buy American Act or the Balance of Payments Program to the acquisition of qualifying
country end products from the following qualifying countries:

Australia

Belgium

Canada

Denmark

Egypt

Federal Republic of Germany
France

Greece

Israel

Italy

Luxembourg

Netherlands

Norway

Portugal

Spain

Sweden

Switzerland

Turkey

United Kingdom of Great Britain and Northern Ireland

(b) Individual acquisitions of qualifying country end products from the following
qualifying countries may, on a purchase-by-purchase basis (see 225.872-4), be exempted
from application of the Buy American Act and the Balance of Payments Program as
inconsistent with the public interest:

Austria
Finland

(c) The determination in paragraph (a) of this subsection does not limit the
authority of the Secretary concerned to restrict acquisitions to domestic sources or
reject an otherwise acceptable offer from a qualifying country source when considered
necessary for national defense reasons.

225.872-2 Applicability.
(a) This section applies to all acquisitions of supplies except those restricted by—

(1) U.S. National Disclosure Policy, DoDD 5230.11, Disclosure of Classified
Military Information to Foreign Governments and International Organizations;

(2) U.S. defense mobilization base requirements purchased under the authority
of FAR 6.302-3(a)(2)(1), except for quantities in excess of that required to maintain the
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defense mobilization base. This restriction does not apply to Canadian planned
producers.

. (1) Review individual solicitations to determine whether this restriction
applies.

(1) Information concerning restricted items may be obtained from the
Deputy Under Secretary of Defense (Industrial Affairs);

(3) Other U.S. laws or regulations (e.g., the annual DoD appropriations act);
and

(4) U.S. industrial security requirements.
(b) This section does not apply to construction contracts.
225.872-3 Solicitation procedures.

(a) Except for items developed under the U.S./Canadian Development Sharing
Program, use the criteria for soliciting and awarding contracts to small business
concerns under FAR Part 19 without regard to whether there are potential qualifying
country sources for the end product. Do not consider an offer of a qualifying country
end product if the solicitation is identified for the exclusive participation of small
business concerns.

(b) Send solicitations directly to qualifying country sources. Solicit Canadian
sources through the Canadian Commercial Corporation in accordance with 225.870.

(¢) Use international air mail if solicitation destinations are outside the United
States and security classification permits such use.

(d) If unusual technical or security requirements preclude the acquisition of
otherwise acceptable defense equipment from qualifying country sources, review the
need for such requirements. Do not impose unusual technical or security requirements
solely for the purpose of precluding the acquisition of defense equipment from
qualifying countries.

(e) Do not automatically exclude qualifying country sources from submitting offers
because their supplies have not been tested and evaluated by the department or
agency.

(1) Consider the adequacy of qualifying country service testing on a case-by-
case basis. Departments or agencies that must limit solicitations to sources whose
items have been tested and evaluated by the department or agency shall consider
supplies from qualifying country sources that have been tested and accepted by the
qualifying country for service use.

(2) The department or agency may perform a confirmatory test, if necessary.
(3) Apply U.S. test and evaluation standards, policies, and procedures when the

department or agency decides that confirmatory tests of qualifying country end
products are necessary.
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(4) If it appears that these provisions might adversely delay service programs,
obtain the concurrence of the Under Secretary of Defense (Acquisition, Technology, and
Logistics), before excluding the qualifying country source from consideration.

() Permit industry representatives from a qualifying country to attend symposia,
program briefings, prebid conferences (see FAR 14.207 and 15.201(c)), and similar
meetings that address U.S. defense equipment needs and requirements. When
practical, structure these meetings to allow attendance by representatives of qualifying
country concerns.

225.872-4 Individual determinations.

If the offer of an end product from a qualifying country source listed in 225.872-1(b), as
evaluated, is low or otherwise eligible for award, prepare a determination and findings
exempting the acquisition from the Buy American Act and the Balance of Payments
Program as inconsistent with the public interest, unless another exception such as the
Trade Agreements Act applies. Follow the procedures at PGI 225.872-4.

225.872-5 Contract administration.

(a) Arrangements exist with some qualifying countries to provide reciprocal
contract administration services. Some arrangements are at no cost to either
government. To determine whether such an arrangement has been negotiated and
what contract administration functions are covered, contact the Deputy Director of
Defense Procurement and Acquisition Policy (Program Acquisition and International
Contracting), ((703) 697-9351, DSN 227-9351).

(b) Follow the contract administration procedures at PGI 225.872-5(b).

(c) Information on quality assurance delegations to foreign governments is in
Subpart 246.4, Government Contract Quality Assurance.

225.872-6 Audit.

(a) Memoranda of understanding with some qualifying countries contain annexes
that provide for reciprocal “no-cost” audits of contracts and subcontracts (pre- and post-
award).

(b) To determine if such an annex is applicable to a particular qualifying country,
contact the Deputy Director of Defense Procurement and Acquisition Policy (Program
Acquisition and International Contracting), ((703) 697-9351, DSN 227-9351).

(c) Handle requests for audits in qualifying countries in accordance with 215.404-
2(c), but follow the additional procedures at PGI 225.872-6(c).

225.872-7 Industrial security for qualifying countries.

The required procedures for safeguarding classified defense information necessary for
the performance of contracts awarded to qualifying country sources are in the DoD
Industrial Security Regulation DoD 5220.22-R (implemented for the Army by AR 380-
49; for the Navy by SECNAV Instruction 5510.1H; for the Air Force by AFI 31-601; for
the Defense Information Systems Agency by DCA Instruction 240-110-8; and for the
National Imagery and Mapping Agency by NIMA Instruction 5220.22).
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225.872-8 Subcontracting with qualifying country sources.

In reviewing contractor subcontracting procedures, the contracting officer shall ensure
that the contract does not preclude qualifying country sources from competing for
subcontracts, except when restricted by national security interest reasons, mobilization
base considerations, or applicable U.S. laws or regulations (see the clause at 252.225-
7002, Qualifying Country Sources as Subcontractors).

225.873 Waiver of United Kingdom commercial exploitation levies.

225.873-1 Policy.

DoD and the Government of the United Kingdom (U.K.) have agreed to waive U.K.
commercial exploitation levies and U.S. nonrecurring cost recoupment charges on a
reciprocal basis. For U.K. levies to be waived, the offeror or contractor shall identify the
levies and the contracting officer shall request a waiver before award of the contract or
subcontract under which the levies are charged.

225.873-2 Procedures.
When an offeror or a contractor identifies a levy included in an offered or contract price,
follow the procedures at PGI 225.873-2.

1998 EDITION 225.8-9



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised April 26, 2007)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American Act or the
Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7012, Preference for Certain
Domestic Commodities, and 252.225-7016, Restriction on Acquisition of Ball and Roller
Bearings.

(c) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

(d) “Specialty metals” is defined in the clause at 252.225-7014, Preference for
Domestic Specialty Metals.

225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or
measuring tools.

225.7002-1 Restrictions.
The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire--

(a) Any of the following items, either as end products or components, unless the
items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
insignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).

(3) Tents, tarpaulins, or covers.

(4) Cotton and other natural fiber products.
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(5) Woven silk or woven silk blends.
(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Specialty metals, including stainless steel flatware, unless the metals were
melted in steel manufacturing facilities located within the United States. (For
guidance on dealing with noncompliance with this requirement, see PGI 225.7002-1(b).)

(¢) Hand or measuring tools, unless the tools were produced in the United States.

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary
concerned determines that items grown, reprocessed, reused, or produced in the United
States cannot be acquired as and when needed in a satisfactory quality and sufficient
quantity at U.S. market prices. (See the requirement in 205.301 for synopsis within 7
days after contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(1) The Secretary of the Army.
(111) The Secretary of the Navy.
(iv) The Secretary of the Air Force.
(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.
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(3) Defense agencies shall follow the procedures at PGI 225.7002-2(b)(3) when
submitting a request for a domestic nonavailability determination.

(4) If an official listed in paragraph (b)(1)(i1) through (iv) of this subsection
makes a domestic nonavailability determination for the acquisition of titanium or a
product containing titanium, that official shall—

(1) Notify the congressional defense committees at least 10 days before the
award of a contract that relies on such a determination; and

(1) Provide a copy of the notification and the determination to the Director,
Defense Procurement and Acquisition Policy, as specified in PGI 225.7002-2(b)(4).

(5) Follow the procedures at PGI 225.7002-2(b)(5) for reciprocal use of domestic
nonavailability determinations.

(¢) Acquisitions of items listed in FAR 25.104(a), unless the items are hand or
measuring tools.

(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

() Acquisitions of food, specialty metals, or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.

(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of end products incidentally incorporating cotton, other natural
fibers, or wool, for which the estimated value of the cotton, other natural fibers, or
wool--

(1) Is not more than 10 percent of the total price of the end product; and

(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
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Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Purchases of specialty metals by subcontractors at any tier for programs other
than—

(1) Aircraft;

(2) Missile and space systems;
(3) Ships;

(4) Tank-automotive;

(5) Weapons; and

(6) Ammunition.

(n) Acquisitions of specialty metals when the acquisition furthers an agreement
with a qualifying country (see 225.872).

(0) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(1) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothing,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and

(iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and yarns manufactured in—

(1) The Netherlands; or

(1) Another qualifying country (see 225.872) if the Under Secretary of
Defense (Acquisition, Technology, and Logistics) makes a determination in accordance
with Section 807 of Pub. L. 105-261 that—

(A) Procuring articles that contain only para-aramid fibers and yarns
manufactured from suppliers within the United States would result in sole source
contracts or subcontracts for the supply of such para-aramid fibers and yarns;
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(B) Such sole source contracts or subcontracts would not be in the best
interest of the Government or consistent with the objectives of the Competition in
Contracting Act (10 U.S.C. 2304); and

(C) The qualifying country permits U.S. firms that manufacture para-
aramid fibers and yarns to compete with foreign firms for the sale of para-aramid fibers
and yarns in that country.

(p) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.872 and the requirement in
205.301 for synopsis within 7 days after contract award when using this exception.)

225.7002-3 Contract clauses.
Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts exceeding the simplified acquisition threshold.

(b)(1) Use the clause at 252.225-7014, Preference for Domestic Specialty Metals, in
solicitations and contracts exceeding the simplified acquisition threshold that require
delivery of an article containing specialty metals.

(2) Use the clause with its Alternate I in solicitations and contracts exceeding the
simplified acquisition threshold requiring delivery, for one of the following major
programs, of an article containing specialty metals:

(1) Aircraft.

(1) Missile and space systems.

(111) Ships.

(iv) Tank-automotive.

(v) Weapons.

(vi) Ammunition.
See DoD Class Deviation 2006-O0004, Restriction on Procurement of Specialty Metals,
issued on December 6, 2006. This deviation is effective until incorporated into the DFARS
or rescinded.

(c) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or Measuring
Tools, in solicitations and contracts exceeding the simplified acquisition threshold that
require delivery of hand or measuring tools.

225.7003 Waiver of restrictions of 10 U.S.C. 2534.
(a) The waiver procedures of this section apply only if specifically authorized by

reference elsewhere in this subpart. The restrictions on certain foreign purchases
under 10 U.S.C. 2534(a) may be waived as follows:
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(1)@) The Under Secretary of Defense (Acquisition, Technology, and Logistics),
without power of delegation, may waive a restriction for a particular item for a
particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a foreign country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(1) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(1) Satisfactory quality items manufactured in the United States or Canada
are not available.

(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.
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(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)(1) through (iii) of this
section, the Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restrictions of 10 U.S.C. 2534(a) for certain items manufactured in the
United Kingdom, including air circuit breakers for naval vessels (see 225.7006). This
waiver applies to—

(1) Procurements under solicitations issued on or after August 4, 1998; and

(2) Subcontracts and options under contracts entered into prior to August 4,
1998, under the conditions described in paragraph (a)(1)(iv) of this section.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(¢) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7003(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.

225.7005-1 Restriction.
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In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements,
do not acquire chemical weapons antidote contained in automatic injectors, or the
components for such injectors, unless the chemical weapons antidote or component is
manufactured in the United States or Canada by a company that—

(a) Is a producer under the industrial preparedness program at the time of contract
award;

(b) Has received all required regulatory approvals; and

(c) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7003(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition 15—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.
225.7006-3 Waiver.

(a) The waiver criteria at 225.7003(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7003(b) for applicability.

225.7006-4 Solicitation provision and contract clause.

(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
in solicitations requiring air circuit breakers for naval vessels unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.

1998 EDITION 225.70-8



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, in solicitations and contracts requiring air circuit breakers for naval vessels
unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.

225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in diameter,
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However, the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing--
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Reserved.
225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
Do not acquire ball and roller bearings or bearing components unless the bearings and
bearing components are manufactured in the United States or Canada.

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that--

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7009-5 Contract clause.
Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or
(c) A waiver has been granted in accordance with 225.7009-4.
225.7010 Restriction on vessel propellers.
225.7010-1 Restriction.
In accordance with Section 8064 of the Fiscal Year 2001 DoD Appropriations Act (Pub.
L. 106-259), do not use fiscal year 2000 or 2001 funds to acquire vessel propellers other

than those produced by a domestic source and of domestic origin, i.e., vessel
propellers—
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(a) Manufactured in the United States or Canada; and

(b) For which all component castings were poured and finished in the United States
or Canada.

225.7010-2 Exceptions.
This restriction does not apply to contracts or subcontracts for acquisition of commercial
items.

225.7010-3 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7010-4 Contract clause.

Use the clause at 252.225-7023, Restriction on Acquisition of Vessel Propellers, in
solicitations and contracts that use fiscal year 2000 or 2001 funds for the acquisition of
vessels or vessel propellers, unless—

(a) An exception applies or a waiver has been granted; or

(b) The vessels being acquired do not contain vessel propellers.
225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—
(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.
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225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.

225.7012-1 Restriction.

In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent
DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard--

1998 EDITION 225.70-12



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the ]uI‘lsdlCthIl of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restriction on overseas military construction.

For restriction on award of military construction contracts to be performed in the
United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see 236.273(a).

225.7015 Restriction on overseas architect-engineer services.

For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries bordering the
Arabian Gulf, see 236.602-70.

225.7016 Restriction on research and development.

(a) In accordance with Pub. L. 92-570, do not use DoD appropriations to make an
award to any foreign corporation, organization, person, or entity, for research and
development in connection with any weapon system or other military equipment, if
there is a U.S. corporation, organization, person, or entity--

(1) Equally competent; and
(2) Willing to perform at a lower cost.

(b) This restriction does not affect the requirements of FAR Part 35 for selection of
research and development contractors. However, when a U.S. source and a foreign
source are equally competent, award to the source that will provide the services at the
lower cost.

225.7017 Restriction on Ballistic Missile Defense research, development, test,
and evaluation.

225.7017-1 Definitions.

“Competent,” “foreign firm,” and “U.S. firm” are defined in the provision at 252.225-
7018, Notice of Prohibition of Certain Contracts with Foreign Entities for the Conduct
of Ballistic Missile Defense Research, Development, Test, and Evaluation.

225.7017-2 Restriction.

In accordance with Section 222 of the DoD Authorization Act for Fiscal Years 1988 and
1989 (Pub. L. 100-180), do not use any funds appropriated to or for the use of DoD to
enter into or carry out a contract with a foreign government or firm, including any
contract awarded as a result of a broad agency announcement, if the contract provides
for the conduct of research, development, test, and evaluation (RDT&E) in connection
with the Ballistic Missile Defense Program.

225.7017-3 Exceptions.
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This restriction does not apply—

(a) To contracts awarded to a foreign government or firm if the contracting officer
determines that--

(1) The contract will be performed within the United States;

(2) The contract is exclusively for RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or firm agrees to share a substantial portion of the
total contract cost. Consider the foreign share as substantial if it is equitable with
respect to the relative benefits that the United States and the foreign parties will derive
from the contract. For example, if the contract is more beneficial to the foreign party,
its share of the cost should be correspondingly higher; or

(b) If the head of the contracting activity certifies in writing, before contract award,
that a U.S. firm cannot competently perform a contract for RDT&E at a price equal to
or less than the price at which a foreign government or firm would perform the
RDT&E. The contracting officer or source selection authority, as applicable, shall make
a determination, in accordance with PGI 225.7017-3(b), that will be the basis for the
certification.

225.7017-4 Solicitation provision.

Unless foreign participation is otherwise excluded, use the provision at 252.225-7018,
Notice of Prohibition of Certain Contracts With Foreign Entities for the Conduct of
Ballistic Missile Defense Research, Development, Test, and Evaluation, in
competitively negotiated solicitations for RDT&E in connection with the Ballistic
Missile Defense Program.
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SUBPART 231.2-CONTRACTS WITH COMMERCIAL ORGANIZATIONS
(Revised April 26, 2007)

231.201-2 Determining allowability.

(a) In addition to the requirements at FAR 31.201-2(a), a cost is allowable only
when it complies with the clause at 252.215-7004, Excessive Pass-Through Charges.

231.203 Indirect costs.

See DoD Class Deviation 2005-00009, Federal Acquisition Regulation (FAR) 31.203(c),
Indirect Costs, issued on September 26, 2005. This deviation expires on September 30,
2008.

(d) Excessive pass-through charges, as defined in the clause at 252.215-7004, are
unallowable.

231.205 Selected costs.
231.205-6 Compensation for personal services.

(1) In accordance with Section 8122 of Pub. L. 104-61, and similar sections in
subsequent Defense appropriations acts, costs for bonuses or other payments in excess
of the normal salary paid by the contractor to an employee, that are part of
restructuring costs associated with a business combination, are unallowable under DoD
contracts funded by fiscal year 1996 or subsequent appropriations. This limitation does
not apply to severance payments or early retirement incentive payments. (See 231.205-
70(b) for the definitions of “business combination” and “restructuring costs.”)

231.205-18 Independent research and development and bid and proposal
costs.

(a) Definitions. As used in this subsection—

(1) “Covered contract” means a DoD prime contract for an amount exceeding the
simplified acquisition threshold, except for a fixed-price contract without cost
incentives. The term also includes a subcontract for an amount exceeding the
simplified acquisition threshold, except for a fixed-price subcontract without cost
incentives under such a prime contract.

(1) “Covered segment” means a product division of the contractor that allocated
more than $1,100,000 in independent research and development and bid and proposal
(IR&D/B&P) costs to covered contracts during the preceding fiscal year. In the case of a
contractor that has no product divisions, the term means that contractor as a whole. A
product division of the contractor that allocated less than $1,100,000 in IR&D/B&P
costs to covered contracts during the preceding fiscal year is not subject to the
limitations in paragraph (c) of this subsection.

(111) “Major contractor” means any contractor whose covered segments allocated
a total of more than $11,000,000 in IR&D/B&P costs to covered contracts during the
preceding fiscal year. For purposes of calculating the dollar threshold amounts to
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determine whether a contractor meets the definition of “major contractor,” do not
include contractor segments allocating less than $1,100,000 of IR&D/B&P costs to
covered contracts during the preceding fiscal year.

(c) Allowability.

(1) Departments/agencies shall not supplement this regulation in any way that
limits IR&D/B&P cost allowability.

(1) See 225.7303-2(c) for allowability provisions affecting foreign military sale
contracts.

(111) For major contractors, the following limitations apply:

(A) The amount of IR&D/B&P costs allowable under DoD contracts shall
not exceed the lesser of—

(1) Such contracts’ allocable share of total incurred IR&D/B&P costs; or

(2) The amount of incurred IR&D/B&P costs for projects having
potential interest to DoD.

(B) Allowable IR&D/B&P costs are limited to those for projects that are of
potential interest to DoD, including activities intended to accomplish any of the
following:

(1) Enable superior performance of future U.S. weapon systems and
components.

(2) Reduce acquisition costs and life-cycle costs of military systems.

(3) Strengthen the defense industrial and technology base of the United
States.

(4) Enhance the industrial competitiveness of the United States.

(5) Promote the development of technologies identified as critical under
10 U.S.C. 2522.

(6) Increase the development and promotion of efficient and effective
applications of dual-use technologies.

(7) Provide efficient and effective technologies for achieving such
environmental benefits as: improved environmental data gathering, environmental
cleanup and restoration, pollution reduction in manufacturing, environmental
conservation, and environmentally safe management of facilities.

(iv) For major contractors, the cognizant administrative contracting officer
(ACO) or corporate ACO shall—

(A) Determine whether IR&D/B&P projects are of potential interest to DoD;
and
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(B) Provide the results of the determination to the contractor.

(v) The cognizant contract administration office shall furnish contractors with
guidance on financial information needed to support IR&D/B&P costs and on technical
information needed from major contractors to support the potential interest to DoD
determination (also see 242.771-3(a)).

231.205-20 Interest and other financial costs.

See DoD Class Deviation 2002-O0003, Interest Costs, issued on April 15, 2002. This
deviation expires on April 30, 2007.

231.205-22 Legislative lobbying costs.

(a) Costs associated with preparing any material, report, list, or analysis on the
actual or projected economic or employment impact in a particular State or
congressional district of an acquisition program for which all research, development,
testing, and evaluation has not been completed also are unallowable (10 U.S.C. 2249).

231.205-70 External restructuring costs.
(a) Scope. This subsection—

(1) Prescribes policies and procedures for allowing contractor external
restructuring costs when savings would result for DoD; and

(2) Implements 10 U.S.C. 2325.
(b) Definitions. As used in this subsection:

(1) “Business combination” means a transaction whereby assets or operations of
two or more companies not previously under common ownership or control are
combined, whether by merger, acquisition, or sale/purchase of assets.

(2) “External restructuring activities” means restructuring activities occurring
after a business combination that affect the operations of companies not previously
under common ownership or control. They do not include restructuring activities
occurring after a business combination that affect the operations of only one of the
companies not previously under common ownership or control, or, when there has been
no business combination, restructuring activities undertaken within one company.
External restructuring activities are a direct outgrowth of a business combination.
They normally will be initiated within 3 years of the business combination.

(3) “Restructuring activities” means nonroutine, nonrecurring, or extraordinary
activities to combine facilities, operations, or workforce, in order to eliminate redundant
capabilities, improve future operations, and reduce overall costs. Restructuring
activities do not include routine or ongoing repositionings and redeployments of a
contractor’s productive facilities or workforce (e.g., normal plant rearrangement or
employee relocation), nor do they include other routine or ordinary activities charged as
indirect costs that would otherwise have been incurred (e.g., planning and analysis,
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contract administration and oversight, or recurring financial and administrative
support).

(4) “Restructuring costs” means the costs, including both direct and indirect, of
restructuring activities. Restructuring costs that may be allowed include, but are not
limited to, severance pay for employees, early retirement incentive payments for
employees employee retraining costs, relocation expense for retained employees, and
relocation and rearrangement of plant and equipment. For purposes of this definition,
if restructuring costs associated with external restructuring activities allocated to DoD
contracts are less than $2.5 million, the costs shall not be subject to the audit, review,
and determination requirements of paragraph (c)(4) of this subsection; instead, the
normal rules for determining cost allowability in accordance with FAR Part 31 shall

apply.

(5) “Restructuring savings” means cost reductions, including both direct and
indirect cost reductions, that result from restructuring activities. Reassignments of cost
to future periods are not restructuring savings.

(c) Limitations on cost allowability. Restructuring costs associated with external
restructuring activities shall not be allowed unless—

(1) Such costs are allowable in accordance with FAR Part 31 and DFARS Part
231;

(2) An audit of projected restructuring costs and restructuring savings is
performed;

(3) The cognizant administrative contracting officer (ACO) reviews the audit
report and the projected costs and projected savings, and negotiates an advance
agreement in accordance with paragraph (d) of this subsection; and

(4)(@) The official designated in paragraph (c)(4)(11) of this subsection determines
In writing that the audited projected savings, on a present value basis, for DoD
resulting from the restructuring will exceed either—

(A) The costs allowed by a factor of at least two to one; or

(B) The costs allowed, and the business combination will result in the
preservation of a critical capability that might otherwise be lost to DoD.

(11)(A) If the amount of restructuring costs is expected to exceed $25 million
over a 5-year period, the designated official is the Under Secretary of Defense
(Acquisition, Technology, and Logistics) or the Principal Deputy. This authority may
not be delegated below the level of an Assistant Secretary of Defense.

(B) For all other cases, the designated official is the Director of the
Defense Contract Management Agency. The Director may not delegate this authority.

(d) Procedures and ACO responsibilities. As soon as it is known that the contractor
will incur restructuring costs for external restructuring activities, the cognizant ACO
shall follow the procedures at PGI 231.205-70(d).
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(e) Information needed to obtain a determination.
(1) The novation agreement (if one is required).
(2) The contractor’s restructuring proposal.
(3) The proposed advance agreement.
(4) The audit report.
(5) Any other pertinent information.
(6) The cognizant ACO’s recommendation for a determination. This
recommendation must clearly indicate one of the following, consistent with paragraph

(c)(4)@@) of this subsection:

(1) The audited projected savings for DoD will exceed the costs allowed by a
factor of at least two to one on a present value basis.

(1) The business combination will result in the preservation of a critical
capability that might otherwise be lost to DoD, and the audited projected savings for
DoD will exceed the costs allowed on a present value basis.

(f) Contracting officer responsibilities.
(1) The contracting officer, in consultation with the cognizant ACO, should
consider including a repricing clause in noncompetitive fixed-price contracts that are
negotiated during the period between—

(1) The time a business combination is announced; and

(1) The time the contractor’s forward pricing rates are adjusted to reflect
the impact of restructuring.

(2) The decision to use a repricing clause will depend upon the particular
circumstances involved, including—

(1 When the restructuring will take place;
(i) When restructuring savings will begin to be realized;
(111) The contract performance period,;

(iv) Whether the contracting parties are able to make a reasonable estimate
of the impact of restructuring on the contract; and

(v) The size of the potential dollar impact of restructuring on the contract.
(3) If the contracting officer decides to use a repricing clause, the clause must

provide for a downward-only price adjustment to ensure that DoD receives its
appropriate share of restructuring net savings.
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232.001 Definitions.
“Incremental funding” means the partial funding of a contract or an exercised option,
with additional funds anticipated to be provided at a later time.

232.006 Reduction or suspension of contract payments upon finding of fraud.

232.006-5 Reporting.

Departments and agencies, in accordance with department/agency procedures, shall
prepare and submit to the Under Secretary of Defense (Acquisition, Technology, and
Logistics), through the Director of Defense Procurement and Acquisition Policy, annual
reports (Report Control Symbol DD-AT&L(A)1891) containing the information required
by FAR 32.006-5.

232.007 Contract financing payments.

(a) DoD policy is to make contract financing payments as quickly as possible.
Generally, the contracting officer shall insert the standard due dates of 7 days for
progress payments, and 14 days for performance-based payments and interim
payments on cost-type contracts, in the appropriate paragraphs of the respective
payment clauses. For interim payments on cost-reimbursement contracts for
services, see 232.906(a)(i).

(b) The contracting officer should coordinate contract financing payment terms
with offices that will be involved in the payment process to ensure that specified
terms can be met. Where justified, the contracting officer may insert a due date
grea’p&r than, but not less than, the standard. In determining payment terms,
consider—

(1) Geographical separation;

(11) Workload,;

(111) Contractor ability to submit a proper request; and

(iv) Other factors that could affect timing of payment.
232.070 Responsibilities.

(a) The Director of Defense Procurement and Acquisition Policy, Office of the Under
Secretary of Defense (Acquisition, Technology, and Logistics) (OUSD(AT&L)DPAP) is
responsible for ensuring uniform administration of DoD contract financing, including
DoD contract financing policies and important related procedures. Agency discretion
under FAR Part 32 is at the DoD level and is not delegated to the departments and
agencies. Proposals by the departments and agencies, to exercise agency discretion,
shall be submitted to OUSD(AT&L)DPAP.

(b) Departments and agencies are responsible for their day-to-day contract
financing operations. Refer specific cases involving financing policy or important
procedural 1ssues to OUSD(AT&L)DPAP for consideration through the
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department/agency Contract Finance Committee members (also see Subpart 201.4 for
deviation request and approval procedures).

(c) See PGI 232.070(c) for information on department/agency contract financing
offices.

232.071 Reserved.

232.072 Financial responsibility of contractors.
Use the policies and procedures in this section in determining the financial capability of
current or prospective contractors.

232.072-1 Required financial reviews.

The contracting officer shall perform a financial review when the contracting officer
does not otherwise have sufficient information to make a positive determination of
financial responsibility. In addition, the contracting officer shall consider performing a
financial review—

(a) Prior to award of a contract, when—

(1) The contractor is on a list requiring preaward clearance or other special
clearance before award,;

(2) The contractor is listed on the Consolidated List of Contractors Indebted to
the Government (Hold-Up List), or is otherwise known to be indebted to the
Government;

(3) The contractor may receive Government assets such as contract financing
payments or Government property;

(4) The contractor is experiencing performance difficulties on other work; or
(5) The contractor is a new company or a new supplier of the item.
(b) At periodic intervals after award of a contract, when—

(1) Any of the conditions in paragraphs (a)(2) through (a)(5) of this subsection
are applicable; or

(2) There is any other reason to question the contractor’s ability to finance
performance and completion of the contract.

232.072-2 Appropriate information.

(a) The contracting officer shall obtain the type and depth of financial and other
information that is required to establish a contractor’s financial capability or disclose a
contractor’s financial condition. While the contracting officer should not request
information that is not necessary for protection of the Government’s interests, the
contracting officer must insist upon obtaining the information that is necessary. The
unwillingness or inability of a contractor to present reasonably requested information
in a timely manner, especially information that a prudent business person would be
expected to have and to use in the professional management of a business, may be a
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material fact in the determination of the contractor’s responsibility and prospects for
contract completion.

(b) The contracting officer shall obtain the following information to the extent
required to protect the Government’s interest. In addition, if the contracting officer
concludes that information not listed in paragraphs (b)(1) through (b)(10) of this
subsection is required to comply with 232.072-1, that information should be requested.
The information must be for the person(s) who are legally liable for contract
performance. If the contractor is not a corporation, the contracting officer shall obtain
the required information for each individual/joint venturer/partner:

(1) Balance sheet and income statement—
(1) For the current fiscal year (interim);
(1) For the most recent fiscal year and, preferably, for the 2 preceding fiscal
years. These should be certified by an independent public accountant or by an
appropriate officer of the firm; and

(111) Forecasted for each fiscal year for the remainder of the period of
contract performance.

(2) Summary history of the contractor and its principal managers, disclosing
any previous insolvencies--corporate or personal, and describing its products or
services.

(3) Statement of all affiliations disclosing—

(1) Material financial interests of the contractor;

(1) Material financial interests in the contractor;

(111) Material affiliations of owners, officers, directors, major stockholders;
and

(iv) The major stockholders if the contractor is not a widely-traded, publicly-
held corporation.

(4) Statement of all forms of compensation to each officer, manager, partner,
joint venturer, or proprietor, as appropriate—

(1) Planned for the current year;
(1) Paid during the past 2 years; and
(111) Deferred to future periods.

(5) Business base and forecast that—

(1) Shows, by significant markets, existing contracts and outstanding offers,
including those under negotiation; and
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(1) Is reconcilable to indirect cost rate projections.
(6) Cash forecast for the duration of the contract (see 232.072-3).
(7) Financing arrangement information that discloses—
(1) Availability of cash to finance contract performance;
(1) Contractor’s exposure to financial crisis from creditor’s demands;

(111) Degree to which credit security provisions could conflict with
Government title terms under contract financing;

(iv) Clearly stated confirmations of credit with no unacceptable
qualifications; and

(v) Unambiguous written agreement by a creditor if credit arrangements
include deferred trade payments or creditor subordinations/repayment suspensions.

(8) Statement of all state, local, and Federal tax accounts, including special
mandatory contributions, e.g., environmental superfund.

(9) Description and explanation of the financial effect of issues such as—

(1) Leases, deferred purchase arrangements, or patent or royalty
arrangements;

(1) Insurance, when relevant to the contract;

(111) Contemplated capital expenditures, changes in equity, or contractor
debt load;

(iv) Pending claims either by or against the contractor;

(v) Contingent liabilities such as guarantees, litigation, environmental, or
product liabilities;

(vi) Validity of accounts receivable and actual value of inventory, as assets;
and

(vi1) Status and aging of accounts payable.
(10) Significant ratios such as—

(1) Inventory to annual sales;

(1) Inventory to current assets;

(111) Liquid assets to current assets;

(iv) Liquid assets to current liabilities;
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(v) Current assets to current liabilities; and
(v1) Net worth to net debt.
232.072-3 Cash flow forecasts.

(a) A contractor must be able to sustain a sufficient cash flow to perform the
contract. When there is doubt regarding the sufficiency of a contractor’s cash flow, the
contracting officer should require the contractor to submit a cash flow forecast covering
the duration of the contract.

(b) A contractor’s inability or refusal to prepare and provide cash flow forecasts or to
reconcile actual cash flow with previous forecasts is a strong indicator of serious
managerial deficiencies or potential contract cost or performance problems.

(c) Single or one-time cash flow forecasts are of limited forecasting power. As such,
they should be limited to preaward survey situations. Reliability of cash flow forecasts
can be established only by comparing a series of previous actual cash flows with the
corresponding forecasts and examining the causes of any differences.

(d) Cash flow forecasts must—

(1) Show the origin and use of all material amounts of cash within the entire
business unit responsible for contract performance, period by period, for the length of
the contract (or until the risk of a cash crisis ends); and

(2) Provide an audit trail to the data and assumptions used to prepare it.

(e) Cash flow forecasts can be no more reliable than the assumptions on which they
are based. Most important of these assumptions are—

(1) Estimated amounts and timing of purchases and payments for materials,
parts, components, subassemblies, and services;

(2) Estimated amounts and timing of payments for purchase or production of
capital assets, test facilities, and tooling;

(3) Amounts and timing of fixed cash charges such as debt installments,
Interest, rentals, taxes, and indirect costs;

(4) Estimated amounts and timing of payments for projected labor, both direct
and indirect;

(5) Reasonableness of projected manufacturing and production schedules;

(6) Estimated amounts and timing of billings to customers (including progress
payments), and customer payments;

(7) Estimated amounts and timing of cash receipts from lenders or other credit
sources, and liquidation of loans; and

(8) Estimated amounts and timing of cash receipts from other sources.
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() The contracting officer should review the assumptions underlying the cash flow
forecasts. In determining whether the assumptions are reasonable and realistic, the
contracting officer should consult with—

(1) The contractor;

(2) Government personnel in the areas of finance, engineering, production, cost,
and price analysis; or

(3) Prospective supply, subcontract, and loan or credit sources.
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252.212-7000 Offeror Representations and Certifications—Commercial Items.
As prescribed in 212.301(f)(11), use the following provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS--COMMERCIAL ITEMS
(JUN 2005)

(a) Definitions. As used in this clause—

(1) “Foreign person” means any person other than a United States person as
defined in Section 16(2) of the Export Administration Act of 1979 (50 U.S.C. App. Sec.
2415).

(2) “United States” means the 50 States, the District of Columbia, outlying
areas, and the outer Continental Shelf as defined in 43 U.S.C. 1331.

(3) “United States person” is defined in Section 16(2) of the Export
Administration Act of 1979 and means any United States resident or national (other
than an individual resident outside the United States and employed by other than a
United States person), any domestic concern (including any permanent domestic
establishment of any foreign concern), and any foreign subsidiary or affiliate (including
any permanent foreign establishment) of any domestic concern which is controlled in
fact by such domestic concern, as determined under regulations of the President.

(b) Certification. By submitting this offer, the Offeror, if a foreign person, company
or entity, certifies that it—

(1) Does not comply with the Secondary Arab Boycott of Israel; and

(2) Is not taking or knowingly agreeing to take any action, with respect to the
Secondary Boycott of Israel by Arab countries, which 50 U.S.C. App. Sec. 2407(a)
prohibits a United States person from taking.

(c) Representation of Extent of Transportation by Sea. (This representation does not
apply to solicitations for the direct purchase of ocean transportation services).

(1) The Offeror shall indicate by checking the appropriate blank in paragraph
(c)(2) of this provision whether transportatlon of supplies by sea is anticipated under
the resultant contract. The term “supplies” is defined in the Transportation of Supplies
by Sea clause of this solicitation.

(2) Representation. The Offeror represents that it—

Does anticipate that supplies will be transported by sea in the
performance of any contract or subcontract resulting from this solicitation.

Does not anticipate that supplies will be transported by sea in
the performance of any contract or subcontract resulting from this
solicitation.
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(3) Any contract resulting from this solicitation will include the Transportation
of Supplies by Sea clause. If the Offeror represents that it will not use ocean
transportation, the resulting contract will also include the Defense Federal Acquisition
Regulation Supplement clause at 252.247-7024, Notification of Transportation of
Supplies by Sea.

(End of provision)

252.212-7001 Contract Terms and Conditions Required to Implement Statutes
or Executive Orders Applicable to Defense Acquisitions of Commercial Items.
As prescribed in 212.301(f)(ii1), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES
OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF
COMMERCIAL ITEMS (APR 2007)

(a) The Contractor agrees to comply with the following Federal Acquisition
Regulation (FAR) clause which, if checked, is included in this contract by reference to
1implement a provision of law applicable to acquisitions of commercial items or
components.

52.203-3, Gratuities (APR 1984) (10 U.S.C. 2207).

(b) The Contractor agrees to comply with any clause that is checked on the
following list of Defense FAR Supplement clauses which, if checked, is included in this
contract by reference to implement provisions of law or Executive orders applicable to
acquisitions of commercial items or components.

(1) 252.205-7000, Provision of Information to Cooperative Agreement
Holders (DEC 1991) (10 U.S.C. 2416).

@) 252.219-7003, Small Business Subcontracting Plan (DoD Contracts)
(APR 2007) (15 U.S.C. 637).

3) 252.219-7004, Small Business Subcontracting Plan (Test Program)
(APR 2007) (15 U.S.C. 637 note).

4) 252.225-7001, Buy American Act and Balance of Payments Program
(JUN 2005) (41 U.S.C. 10a-10d, E.O. 10582).

) 252.225-7012, Preference for Certain Domestic Commodities (JAN
2007) (10 U.S.C. 2533a).

(6) 252.225-7014, Preference for Domestic Specialty Metals (JUN 2005) (10
U.S.C. 2533a).

(7 252.225-7015, Restriction on Acquisition of Hand or Measuring Tools
(JUN 2005) (10 U.S.C. 2533a).

(8 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings
(MAR 2006) (Section 8065 of Public Law 107-117 and the same restriction in
subsequent DoD appropriations acts).
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9 252.225-7021, Trade Agreements (MAR 2007) (19 U.S.C. 2501-2518 and
19 U.S.C. 3301 note).

(10) 252.225-7027, Restriction on Contingent Fees for Foreign Military
Sales (APR 2003) (22 U.S.C. 2779).

(11) 252.225-7028, Exclusionary Policies and Practices of Foreign
Governments (APR 2003) (22 U.S.C. 2755).

(12)@@) 252.225-7036, Buy American Act--Free Trade Agreements--Balance
of Payments Program (MAR 2007) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note).

(1) ___ Alternate I (OCT 2006) of 252.225-7036.

(13) 252.225-7038, Restriction on Acquisition of Air Circuit Breakers (JUN
2005) (10 U.S.C. 2534(a)(3)).

(14) 252.226-7001, Utilization of Indian Organizations, Indian-Owned
Economic Enterprises, and Native Hawaiian Small Business Concerns (SEP 2004)

(Section 8021 of Public Law 107-248 and similar sections in subsequent DoD
appropriations acts).

(15) 252.227-7015, Technical Data--Commercial Items (NOV 1995) (10
U.S.C. 2320).

(16) 252.227-7037, Validation of Restrictive Markings on Technical Data
(SEP 1999) (10 U.S.C. 2321).

17 252.232-7003, Electronic Submission of Payment Requests (MAR
2007) (10 U.S.C. 2227).

(18) 252.237-7019, Training for Contractor Personnel Interacting with
Detainees (SEP 2006) (Section 1092 of Public Law 108-375).

(19) 252.243-7002, Requests for Equitable Adjustment (MAR 1998) (10
U.S.C. 2410).

(20)@) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10
U.S.C. 2631).

(i) Alternate T MAR 2000) of 252.247-7023.
(i) Alternate IT (MAR 2000) of 252.247-7023.
(iv) __ Alternate TIT (MAY 2002) of 252.247-7023.

(21) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR
2000) (10 U.S.C. 2631).

(c) In addition to the clauses listed in paragraph (e) of the Contract Terms and
Conditions Required to Implement Statutes or Executive Orders--Commercial Items
clause of this contract (FAR 52.212-5), the Contractor shall include the terms of the

1998 EDITION 252.212-3



Defense Federal Acquisition Regulation Supplement

Part 252--Solicitation Provisions and Contract Clauses

following clauses, if applicable, in subcontracts for commercial items or commercial
components, awarded at any tier under this contract:

(1) 252.225-7014, Preference for Domestic Specialty Metals, Alternate I (APR
2003) (10 U.S.C. 2533a).

(2) 252.237-7019, Training for Contractor Personnel Interacting with Detainees
(SEP 2006) (Section 1092 of Public Law 108-375).

(3) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10 U.S.C.
2631).

(4) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR 2000)
(10 U.S.C. 2631).
(End of clause)
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(Reuvised April 26, 2007)
252.215-7000 Pricing Adjustments.
As prescribed in 215.408(1), use the following clause:
PRICING ADJUSTMENTS (DEC 1991)
The term “pricing adjustment,” as used in paragraph (a) of the clauses entitled “Price
Reduction for Defective Cost or Pricing Data--Modifications,” “Subcontractor Cost or
Pricing Data,” and “Subcontractor Cost or Pricing Data--Modifications,” means the
aggregate increases and/or decreases in cost plus applicable profits.
(End of clause)
252.215-7001 Reserved.

252.215-7002 Cost Estimating System Requirements.
As prescribed in 215.408(2), use the following clause:

COST ESTIMATING SYSTEM REQUIREMENTS (DEC 2006)
(a) Definitions.
“Acceptable estimating system” means an estimating system that—
(1) Is maintained, reliable, and consistently applied;

(2) Produces verifiable, supportable, and documented cost estimates that are an
acceptable basis for negotiation of fair and reasonable prices;

(3) Is consistent with and integrated with the Contractor’s related management
systems; and

(4) Is subject to applicable financial control systems.

“Estimating system” means the Contractor's policies, procedures, and practices for
generating estimates of costs and other data included in proposals submitted to
customers in the expectation of receiving contract awards. Estimating system includes
the Contractor's—

(1) Organizational structure;
(2) Established lines of authority, duties, and responsibilities;
(3) Internal controls and managerial reviews;

(4) Flow of work, coordination, and communication; and

(5) Estimating methods, techniques, accumulation of historical costs, and other
analyses used to generate cost estimates.
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(b) General. The Contractor shall establish, maintain, and comply with an
acceptable estimating system.

(c) Applicability. Paragraphs (d) and (e) of this clause apply if the Contractor is a
large business and either—

(1) Inits fiscal year preceding award of this contract, received Department of
Defense (DoD) prime contracts or subcontracts, totaling $50 million or more for which
cost or pricing data were required; or

(2) Inits fiscal year preceding award of this contract—

(1) Received DoD prime contracts or subcontracts totaling $10 million or
more (but less than $50 million) for which cost or pricing data were required; and

(11) Was notified in writing by the Contracting Officer that paragraphs (d)
and (e) of this clause apply.

(d) System requirements.

(1) The Contractor shall disclose its estimating system to the Administrative
Contracting Officer (ACO) in writing. If the Contractor wishes the Government to
protect the information as privileged or confidential, the Contractor must mark the
documents with the appropriate legends before submission.

(2) An estimating system disclosure is acceptable when the Contractor has
provided the ACO with documentation that—

(1) Accurately describes those policies, procedures, and practices that the
Contractor currently uses in preparing cost proposals; and

(1) Provides sufficient detail for the Government to reasonably make an
informed judgment regarding the acceptability of the Contractor's estimating practices.

(3) The Contractor shall—
(1) Comply with its disclosed estimating system; and

(1) Disclose significant changes to the cost estimating system to the ACO on
a timely basis.

(e) Estimating system deficiencies.

(1) The Contractor shall respond to a written report from the Government that
1dentifies deficiencies in the Contractor's estimating system as follows:

(1) If the Contractor agrees with the report findings and recommendations,
the Contractor shall—

(A) Within 30 days, state its agreement in writing; and
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(B) Within 60 days, correct the deficiencies or submit a corrective action
plan showing proposed milestones and actions leading to elimination of the deficiencies.

(1) If the Contractor disagrees with the report, the Contractor shall, within
30 days, state its rationale for disagreeing.

(2) The ACO will evaluate the Contractor's response and notify the Contractor
of the determination concerning remaining deficiencies and/or the adequacy of any
proposed or completed corrective action.

(End of clause)

252.215-7003 Excessive Pass-Through Charges — Identification of Subcontract

Effort.
As prescribed in 215.408(3), use the following provision:

EXCESSIVE PASS-THROUGH CHARGES —
IDENTIFICATION OF SUBCONTRACT EFFORT (APR 2007)

(a) Definition. “Excessive pass-through charge,” as used in this provision, is defined
in the clause of this solicitation entitled “Excessive Pass-Through Charges” (DFARS
252.215-7004).

(b) General. The offeror’s proposal shall exclude excessive pass-through charges.
(c) Performance of work by the Contractor or a subcontractor.

(1) The offeror shall identify in its proposal the percent of effort it intends to
perform, and the percent expected to be performed by each subcontractor, under the
contract, task order, or delivery order.

(2) If the offeror intends to subcontract more than 70 percent of the total cost of
work to be performed under the contract, task order, or delivery order, the offeror shall
identify in its proposal—

(1) The amount of the offeror’s indirect costs and profit applicable to the
work to be performed by the subcontractor(s); and

(1) A description of the value added by the offeror as related to the work to
be performed by the subcontractor(s).

(3) If any subcontractor proposed under the contract, task order, or delivery
order intends to subcontract to a lower-tier subcontractor more than 70 percent of the
total cost of work to be performed under its subcontract, the offeror shall identify in its
proposal—

(1) The amount of the subcontractor’s indirect costs and profit applicable to
the work to be performed by the lower-tier subcontractor(s); and

(1) A description of the value added by the subcontractor as related to the
work to be performed by the lower-tier subcontractor(s).

1998 EDITION 252.215-3




Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(End of provision)

252.215-7004 Excessive Pass-Through Charges.
As prescribed in 215.408(3), use the following clause:

EXCESSIVE PASS-THROUGH CHARGES (APR 2007)
(a) Definitions. As used in this clause—

“Excessive pass-through charge,” with respect to a Contractor or subcontractor
that adds no or negligible value to a contract or subcontract, means a charge to the
Government by the Contractor or subcontractor that is for indirect costs or profit on
work performed by a subcontractor (other than charges for the costs of managing
subcontracts and applicable indirect costs and profit based on such costs).

“No or negligible value” means the Contractor or subcontractor cannot
demonstrate to the Contracting Officer that its effort added substantive value to the
contract or subcontract in accomplishing the work performed under the contract.

(b) General. The Government will not pay excessive pass-through charges. The
Contracting Officer shall determine if excessive pass-through charges exist.

(c) Performance of work by the Contractor or a subcontractor.

(1) If the Contractor changes the amount of subcontract effort identified in its
proposal such that it exceeds 70 percent of the total cost of work to be performed under
the contract, task order, or delivery order, the Contractor shall provide the Contracting
Officer with a description of the value added by the Contractor as related to the
subcontract effort.

(2) If any subcontractor identified in the proposal changes the amount of lower-
tier subcontractor effort such that it exceeds 70 percent of the total cost of the work to
be performed under its subcontract, the Contractor shall provide the Contracting
Officer with a description of the value added by the subcontractor as related to the work
to be performed by the lower-tier subcontractor(s).

(3) If any subcontractor not identified in the proposal subcontracts to a lower-
tier subcontractor more than 70 percent of the total cost of work to be performed under
its subcontract, the Contractor shall provide the Contracting Officer with a description
of the value added by the subcontractor as related to the work to be performed by the
lower-tier subcontractor(s).

(d) Recovery of excessive pass-through charges. If the Contracting Officer
determines that excessive pass-through charges exist—

(1) For fixed-price contracts, the Government shall be entitled to a price
reduction for the amount of excessive pass-through charges included in the contract
price; and

(2) For other than fixed-price contracts, the excessive pass-through charges are
unallowable in accordance with the provisions in Subpart 31.2 of the Federal
Acquisition Regulation (FAR) and Subpart 231.2 of the Defense FAR Supplement.
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(e) Access to records.

(1) The Contracting Officer, or authorized representative, shall have the right
to examine and audit all the Contractor’s records (as defined at FAR 52.215-2(a))
necessary to determine whether the Contractor proposed, billed, or claimed excessive
pass-through charges.

(2) For those subcontracts to which paragraph (f) of this clause applies, the
Contracting Officer, or authorized representative, shall have the right to examine and
audit all the subcontractor’s records (as defined at FAR 52.215-2(a)) necessary to
determine whether the subcontractor proposed, billed, or claimed excessive pass-
through charges.

() Flowdown. The Contractor shall insert the substance of this clause, including
this paragraph (f), in all subcontracts under this contract, except for—

(1) Firm-fixed-price subcontracts awarded on the basis of adequate price
competition;

(2) Fixed-price subcontracts with economic price adjustment, awarded on the
basis of adequate price competition;

(3) Firm-fixed-price subcontracts for the acquisition of a commercial item; or

(4) Fixed-price subcontracts with economic price adjustment, for the acquisition
of a commercial item.

(End of clause)
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(Revised April 26, 2007)
252.219-7000 Reserved.
252.219-7001 Reserved.
252.219-7002 Reserved.

252.219-7003 Small Small Business Subcontracting Plan (DoD Contracts).
As prescribed in 219.708(b)(1)(A), use the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (DOD CONTRACTS) (APR 2007)

This clause supplements the Federal Acquisition Regulation 52.219-9, Small Business
Subcontracting Plan, clause of this contract.

(a) Definitions.

“Historically black colleges and universities,” as used in this clause, means
institutions determined by the Secretary of Education to meet the requirements of 34
CFR Section 608.2. The term also means any nonprofit research institution that was
an integral part of such a college or university before November 14, 1986.

“Minority institutions,” as used in this clause, means institutions meeting the
requirements of Section 1046(3) of the Higher Education Act of 1965 (20 U.S.C. 1135d-
5(3)). The term also includes Hispanic-serving institutions as defined in Section
316(b)(1) of such Act (20 U.S.C. 1059¢(b)(1)).

(b) Except for company or division-wide commercial items subcontracting plans, the
term “small disadvantaged business,” when used in the FAR 52.219-9 clause, includes
historically black colleges and universities and minority institutions, in addition to
small disadvantaged business concerns.

(¢) Work under the contract or its subcontracts shall be credited toward meeting the
small disadvantaged business concern goal required by paragraph (d) of the FAR
52.219-9 clause when:

(1) It 1s performed on Indian lands or in joint venture with an Indian tribe or a
tribally-owned corporation, and

(2) It meets the requirements of 10 U.S.C. 2323a.

(d) Subcontracts awarded to workshops approved by the Committee for Purchase
from People Who are Blind or Severely Disabled (41 U.S.C. 46-48), may be counted
toward the Contractor’s small business subcontracting goal.

(e) A mentor firm, under the Pilot Mentor-Protege Program established under
Section 831 of Pub. L. 101-510, as amended, may count toward its small disadvantaged
business goal, subcontracts awarded—
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(1) Protege firms which are qualified organizations employing the severely
handicapped; and

(2) Former protege firms that meet the criteria in Section 831(g)(4) of Pub. L.
101-510.

() The master plan approval referred to in paragraph (f) of the FAR 52.219-9 clause
is approval by the Contractor's cognizant contract administration activity.

(g) In those subcontracting plans which specifically identify small businesses, the
Contractor shall notify the Administrative Contracting Officer of any substitutions of
firms that are not small business firms, for the small business firms specifically
1dentified in the subcontracting plan. Notifications shall be in writing and shall occur
within a reasonable period of time after award of the subcontract. Contractor-specified
formats shall be acceptable.

(End of clause)

252.219-7004 Small Business Subcontracting Plan (Test Program).
As prescribed in 219.708(b)(1)(B), use the following clause:

SMALL BUSINESS SUBCONTRACTING PLAN (TEST PROGRAM) (APR 2007)

(a) Definition. “Subcontract,” as used in this clause, means any agreement (other
than one involving an employer-employee relationship) entered into by a Federal
Government prime Contractor or subcontractor calling for supplies or services required
for performance of the contract or subcontract.

(b) The Offeror's comprehensive small business subcontracting plan and its
successors, which are authorized by and approved under the test program of Section
834 of Pub. L. 101-189, as amended, shall be included in and made a part of the
resultant contract. Upon expulsion from the test program or expiration of the test
program, the Contractor shall negotiate an individual subcontracting plan for all future
contracts that meet the requirements of Section 211 of Pub. L. 95-507.

(¢) The Contractor shall submit Standard Form (SF) 295, Summary Subcontract
Report, in accordance with the instructions on the form, except—

(1) One copy of the SF 295 and attachments shall be submitted to Director,
Small and Disadvantaged Business Utilization, Office of the Deputy Under Secretary of

Defense (International and Commercial Programs), 3061 Defense Pentagon, Room
2A338, Washington, DC 20301-3061; and

(2) Item 14, Remarks, shall be completed to include semi-annual cumulative—

(1 Small business, small disadvantaged business, and women-owned small
business goals; and

(1) Small business and small disadvantaged business goals, actual
accomplishments, and percentages for each of the two designated industry categories.
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(d) The failure of the Contractor or subcontractor to comply in good faith with (1)
the clause of this contract entitled “Utilization of Small Business Concerns,” or (2) an
approved plan required by this clause, shall be a material breach of the contract.

(End of clause)
252.219-7005 Reserved.
252.219-7006 Reserved.
252.219-7007 Reserved.
252.219-7008 Reserved.

252.219-7009 Section 8(a) Direct Award.
As prescribed in 219.811-3(1), use the following clause:

SECTION 8(a) DIRECT AWARD (MAR 2002)

(a) This contract is issued as a direct award between the contracting office and the
8(a) Contractor pursuant to the Partnership Agreement dated February 1, 2002,
between the Small Business Administration (SBA) and the Department of Defense.
Accordingly, the SBA, even if not identified in Section A of this contract, is the prime
contractor and retains responsibility for 8(a) certification, for 8(a) eligibility
determinations and related issues, and for providing counseling and assistance to the
8(a) Contractor under the 8(a) Program. The cognizant SBA district office is:

[To be completed by the Contracting Officer
at the time of award]

(b) The contracting office is responsible for administering the contract and for
taking any action on behalf of the Government under the terms and conditions of the
contract; provided that the contracting office shall give advance notice to the SBA
before it issues a final notice terminating performance, either in whole or in part, under
the contract. The contracting office also shall coordinate with the SBA prior to
processing any novation agreement. The contracting office may assign contract
administration functions to a contract administration office.

(c) The 8(a) Contractor agrees that—

(1) It will notify the Contracting Officer, simultaneous with its notification to
the SBA (as required by SBA’s 8(a) regulations at 13 CFR 124.308), when the owner or
owners upon whom 8(a) eligibility is based plan to relinquish ownership or control of
the concern. Consistent with Section 407 of Pub. L. 100-656, transfer of ownership or
control shall result in termination of the contract for convenience, unless the SBA
waives the requirement for termination prior to the actual relinquishing of ownership
and control; and
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(2) It will not subcontract the performance of any of the requirements of this
contract without the prior written approval of the SBA and the Contracting Officer.

(End of clause)
252.219-7010 Alternate A.
ALTERNATE A (JUN 1998)

As prescribed in 219.811-3(2), substitute the following paragraph (c) for paragraph (c) of
the clause at FAR 52.219-18:

(c) Any award resulting from this solicitation will be made directly by the
Contracting Officer to the successful 8(a) offeror selected through the evaluation criteria
set forth in this solicitation.

252.219-7011 Notification to Delay Performance.
As prescribed in 219.811-3(3), use the following clause:

NOTIFICATION TO DELAY PERFORMANCE (JUN 1998)

The Contractor shall not begin performance under this purchase order until 2 working
days have passed from the date of its receipt. Unless the Contractor receives
notification from the Small Business Administration that it is ineligible for this 8(a)
award, or otherwise receives instructions from the Contracting Officer, performance
under this purchase order may begin on the third working day following receipt of the
purchase order. If a determination of ineligibility is issued within the 2-day period, the
purchase order shall be considered canceled.

(End of clause)
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(Reuvised April 26, 2007)

252.222-7000 Restrictions on Employment of Personnel.
As prescribed in 222.7004, use the following clause:

RESTRICTIONS ON EMPLOYMENT OF PERSONNEL (MAR 2000)

(a) The Contractor shall employ, for the purpose of performing that portion of the
contract work in , individuals who are residents thereof and who, in the
case of any craft or trade, possess or would be able to acquire promptly the necessary
skills to perform the contract.

(b) The Contractor shall insert the substance of this clause, including this
paragraph (b), in each subcontract awarded under this contract.

(End of clause)

252.222-7001 Right of First Refusal of Employment—Closure of Military
Installations.
As prescribed in 222.7102, use the following clause:

RIGHT OF FIRST REFUSAL OF EMPLOYMENT--CLOSURE OF MILITARY
INSTALLATIONS (APR 1993)

(a) The Contractor shall give Government employees, who have been or will be
adversely affected by closure of the military installation where this contract will be
performed, the right of first refusal for employment openings under the contract. This
right applies to positions for which the employee is qualified, if consistent with post-
Government employment conflict of interest standards.

(b) Government personnel seeking preference under this clause shall provide the
Contractor with evidence of eligibility from the Government personnel office.

(End of clause)

252.222-7002 Compliance with Local Labor Laws (Overseas).
As prescribed in 222.7201(a), use the following clause:

COMPLIANCE WITH LOCAL LABOR LAWS (OVERSEAS) (JUN 1997)
(a) The Contractor shall comply with all—

(1) Local laws, regulations, and labor union agreements governing work hours;
and

(2) Labor regulations including collective bargaining agreements, workers’
compensation, working conditions, fringe benefits, and labor standards or labor contract
matters.

(b) The Contractor indemnifies and holds harmless the United States Government
from all claims arising out of the requirements of this clause. This indemnity includes
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the Contractor’s obligation to handle and settle, without cost to the United States
Government, any claims or litigation concerning allegations that the Contractor or the
United States Government, or both, have not fully complied with local labor laws or
regulations relating to the performance of work required by this contract.

(c) Notwithstanding paragraph (b) of this clause, consistent with paragraphs
31.205-15(a) and 31.205-47(d) of the Federal Acquisition Regulation, the Contractor will
be reimbursed for the costs of all fines, penalties, and reasonable litigation expenses
incurred as a result of compliance with specific contract terms and conditions or written
instructions from the Contracting Officer.

(End of clause)

252.222-7003 Permit from Italian Inspectorate of Labor.
As prescribed in 222.7201(b), use the following clause:

PERMIT FROM ITALIAN INSPECTORATE OF LABOR (JUN 1997)

Prior to the date set for commencement of work and services under this contract, the
Contractor shall obtain the prescribed permit from the Inspectorate of Labor having
jurisdiction over the work site, in accordance with Article 5g of Italian Law Number
1369, dated October 23, 1960. The Contractor shall ensure that a copy of the permit is
available at all reasonable times for inspection by the Contracting Officer or an
authorized representative. Failure to obtain such permit may result in termination of
the contract for the convenience of the United States Government, at no cost to the
United States Government.

(End of clause)

252.222-7004 Compliance with Spanish Social Security Laws and Regulations.
As prescribed in 222.7201(c), use the following clause:

COMPLIANCE WITH SPANISH SOCIAL SECURITY LAWS AND REGULATIONS
(JUN 1997)

(a) The Contractor shall comply with all Spanish Government social security laws
and regulations. Within 30 calendar days after the start of contract performance, the
Contractor shall ensure that copies of the documents identified in paragraph (a)(1)
through (a)(5) of this clause are available at all reasonable times for inspection by the
Contracting Officer or an authorized representative. The Contractor shall retain the
records in accordance with the Audit and Records clause of this contract.

(1) TC1--Certificate of Social Security Payments;
(2) TC2--List of Employees;
(3) TC2/1--Certificate of Social Security Payments for Trainees;

(4) Nominal (pay statements) signed by both the employee and the Contractor;
and
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(5) Informa de Situacion de Empressa (Report of the Condition of the
Enterprise) from the Ministerio de Trabajo y S.S., Tesoreria General de la Seguridad
Social (annotated with the pertinent contract number(s) next to the employee’s name).

(b) All TC1’s, TC2’s, and TC2/1’s shall contain a representation that they have been
paid by either the Social Security Administration Office or the Contractor’s bank or
savings institution. Failure by the Contractor to comply with the requirements of this
clause may result in termination of the contract under the clause of the contract
entitled “Default.”

(End of clause)

252.222-7005 Prohibition on Use of Nonimmigrant Aliens—Guam.
As prescribed in 222.7302, use the following clause:

PROHIBITION ON USE OF NONIMMIGRANT ALIENS--GUAM (SEP 1999)

The work required by this contract shall not be performed by any alien who is issued a
visa or otherwise provided nonimmigrant status under Section 101(a)(15)(H)(1i) of the
Immigration and Nationality Act (8 U.S.C. 1101(a)(15)(H)@i1)). This prohibition does
not apply to the performance of work by lawfully admitted citizens of the freely
assoclated states of the Republic of the Marshall Islands, the Federated States of
Micronesia, or the Republic of Palau.

(End of clause)

252.222-7006 Combating Trafficking in Persons.
As prescribed in 222.1705, use the following clause:

COMBATING TRAFFICKING IN PERSONS (OCT 2006)
(a) Definitions. As used in this clause—
“Coercion” means—
(1) Threats of serious harm to or physical restraint against any person;

(2) Any scheme, plan, or pattern intended to cause a person to believe that
failure to perform an act would result in serious harm to or physical restraint
against any person; or

(3) The abuse or threatened abuse of the legal process.

“Commercial sex act” means any sex act on account of which anything of value is
given to or received by any person.

"Construction" means construction, alteration, or repair (including dredging,
excavating, and painting) of buildings, structures, or other real property. For
purposes of this definition, the terms “buildings, structures, or other real property”
include, but are not limited to, improvements of all types, such as bridges, dams,
plants, hlghways parkways, streets, subways, tunnels, sewers, mains, power hnes
cemeteries, pumping stations, rallways airport fac1ht1es termmals docks piers,
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wharves, ways, lighthouses, buoys, jetties, breakwaters, levees, canals, and
channels. Construction does not include the manufacture, production, furnishing,
construction, alteration, repair, processing, or assembling of vessels, aircraft, or
other kinds of personal property.

“Debt bondage” means the status or condition of a debtor arising from a pledge
by the debtor of his or her personal services or of those of a person under his or her
control as a security for debt, if the value of those services as reasonably assessed is
not applied toward the liquidation of the debt or the length and nature of those
services are not respectively limited and defined.

“Employee” means an employee of a contractor directly engaged in the
performance of work under a Government contract, including all direct cost
employees and any other contractor employee who has other than a minimal impact
or involvement in contract performance.

“Individual” means a contractor that has no more than one employee including
the contractor.

“Involuntary servitude” includes a condition of servitude induced by means of—

(1) Any scheme, plan, or pattern intended to cause a person to believe that, if
the person did not enter into or continue in such conditions, that person or another
person would suffer serious harm or physical restraint; or

(2) The abuse or threatened abuse of the legal process (22 U.S.C. 7102(5)).

"Service contract" means a contract that directly engages the time and effort of a
contractor whose primary purpose is to perform an identifiable task rather than to
furnish an end item of supply.

“Service (other than commercial)” means a service that does not meet the
definition of commercial item in section 2.101 of the Federal Acquisition Regulation.

“Severe forms of trafficking in persons” means—

(1) Sex trafficking in which a commercial sex act is induced by force, fraud, or
coercion, or in which the person induced to perform such act has not attained 18
years of age; or

(2) The recruitment, harboring, transportation, provision, or obtaining of a
person for labor or services, through the use of force, fraud, or coercion for the
purpose of subjection to involuntary servitude, peonage, debt bondage, or slavery.

“Sex trafficking” means the recruitment, harboring, transportation, provision, or
obtaining of a person for the purpose of a commercial sex act.

“United States” means the 50 States, the District of Columbia, and outlying
areas.

(b) Policy. It is the policy of the Department of Defense (DoD) that trafficking in
persons will not be facilitated in any way by the activities of DoD contractors or
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contractor personnel. DoD will not tolerate severe forms of trafficking in persons or
use of forced labor by DoD contractors, DoD subcontractors, or DoD contractor or
subcontractor personnel during the period of contract performance. Furthermore,
DoD will not tolerate the procurement of commercial sex acts by DoD contractors,
DoD subcontractors, or DoD contractor or subcontractor personnel, during the
period of performance of service or construction contracts. As delineated in
National Security Presidential Directive 22, the United States has adopted a zero
tolerance policy regarding contractor personnel who engage in or support trafficking
1n persons.

(¢) Contractor compliance.

(1) During the performance of this contract, the Contractor shall comply with
the policy of DoD and shall not engage in or support severe forms of trafficking in
persons or use forced labor. The Contractor is responsible for knowing and
adhering to United States Government zero-tolerance policy and all host nation
laws and regulations relating to trafficking in persons and the use of forced labor.

(2) Additionally, if this contract is a service or construction contract, the
Contractor shall not engage in or support the procurement of commercial sex acts
during the performance of this contract and is responsible for knowing and
adhering to United States Government policy and all host nation laws and
regulations relating thereto.

(d) Contractor responsibilities for employee conduct - service or construction
contracts. If this contract is a service or construction contract, the Contractor, if
other than an individual, shall establish policies and procedures for ensuring that
during the performance of this contract, its employees do not engage in or support
severe forms of trafficking in persons, procure commercial sex acts, or use forced
labor. At a minimum, the Contractor shall—

(1) Publish a statement notifying its employees of the United States
Government policy described in paragraph (b) of this clause and specifying the
actions that will be taken against employees for violations of this policy. Such
actions may include, but are not limited to, removal from the contract, reduction in
benefits, termination of employment, or removal from the host country;

(2) Establish an awareness program to inform employees regarding—

(1) The Contractor’s policy of ensuring that employees do not engage in
severe forms of trafficking in persons, procure commercial sex acts, or use forced
labor;

(i1) The actions that will be taken against employees for violation of such
policy; and

(11) Laws, regulations, and directives that apply to conduct when
performance of the contract is outside the United States, including—

(A) All host country Government laws and regulations relating to
severe forms of trafficking in persons, procurement of commercial sex acts, and use
of forced labor;
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(B) All United States laws and regulations on severe forms of
trafficking in persons, procurement of commercial sex acts, and use of forced labor
that may apply to its employees' conduct in the host nation, including those laws for
which jurisdiction is established by the Military Extraterritorial Jurisdiction Act of
2000 (18 U.S.C. 3261-3267) and 18 U.S.C. 3271, Trafficking in persons offenses
committed by persons employed by or accompanying the Federal Government
outside the United States; and

(C) Directives on trafficking in persons from the Combatant
Commander, or the Combatant Commander’s designated representative, that apply
to contractor employees, such as general orders and military listings of “off-limits”
local establishments; and

(3) Provide all employees directly engaged in performance of the contract with—

(1) Any necessary legal guidance and interpretations regarding combating
trafficking in persons policies, laws, regulations, and directives applicable to
performance in the host country; and

(i1) A copy of the statement required by paragraph (d)(1) of this clause. If this
contract is for services (other than commercial), the Contractor shall obtain written
agreement from the employee that the employee shall abide by the terms of the
statement.

(e) Employee violations — notification and action. The Contractor shall—

(1) Inform the Contracting Officer immediately of any information it receives
from any source (including host country law enforcement) that alleges a contractor
or subcontractor employee has engaged in conduct that violates the policy in
paragraph (b) of this clause. Notification to the Contracting Officer does not
alleviate the Contractor’s responsibility to comply with applicable host nation laws;

(2) In accordance with its own operating procedures and applicable policies,
laws, regulations, and directives, take appropriate action, up to and including
removal from the host nation or dismissal, against any of its employees who violate
the policy in paragraph (b) of this clause; and

(3) Inform the Contracting Officer of any actions taken against employees
pursuant to this clause.

(f) Remedies. In addition to other remedies available to the Government, the
Contractor’s failure to comply with the requirements of paragraphs (c), (d), (e), or
(g) of this clause may render the Contractor subject to—

(1) Required removal of a Contractor employee or employees from the
performance of the contract;

(2) Required subcontractor termination;

(3) Suspension of contract payments;
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(4) Loss of award fee, consistent with the award fee plan, for the performance
period in which the Government determined Contractor non-compliance;

(5) Termination of the contract for default, in accordance with the Termination
clause of this contract; or

(6) Suspension or debarment.
(g) Subcontracts.

(1)@) The Contractor shall include the substance of this clause, including this
paragraph (g), in all subcontracts performed outside the United States; and

(1) If this contract is for services (other than commercial), the Contractor
shall include the substance of this clause, including this paragraph (g), in all
subcontracts performed in the United States for the acquisition of services (other
than commercial).

(2) If this contract is a service or construction contract, the Contractor shall
conduct periodic reviews of its service and construction subcontractors to verify
compliance with their obligations pursuant to paragraph (d) of this clause.

(3) The Contractor shall—

(1) Immediately inform the Contracting Officer of any information it receives
from any source (including host country law enforcement) that alleges a
subcontractor has engaged in conduct that violates the policy in paragraph (b) of
this clause. Notification to the Contracting Officer does not alleviate the
Contractor’s responsibility to comply with applicable host nation laws;

(i1) Take appropriate action, including termination of the subcontract, when
the Contractor obtains sufficient evidence to determine that the subcontractor is in
non-compliance with its contractual obligations pursuant to this clause; and

(111) Inform the Contracting Officer of any actions taken against
subcontractors pursuant to this clause.

(End of clause)
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