Restriction on Acquisition of Specialty Metals
PGI Case 0000-P073
PGI 225—FOREIGN ACQUISITION

PGI 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

PGI 225.7002  Restrictions on food, clothing, fabrics, specialty metals, and hand or measuring tools.

* * * * *
[PGI 225.7002-3  Contract clauses.


(b)  Class Deviation 2006-O0004, Restriction on Procurement of Specialty Metals, issued on December 6, 2006.


(i)  Components and tiers.




(A)  Components.





(1)  The term “component” is defined in the deviation to apply only to parts and assembled articles that are—






(i)  Incorporated directly into the end product, meaning the aircraft, missile or space system, ship, tank or automotive item, weapon system, or ammunition (i.e., first-tier components); or






(ii)  Incorporated directly into first-tier components (i.e., second-tier components).





(2)  Other parts or assemblies are not components.




(3)  Items that are not incorporated into the aircraft, missile or space system, ship, tank or automotive item, weapon system, or ammunition end product, such as factory test equipment and ground support equipment, are not components.




(B)  Tiers.  The term “tier” as used here does not apply to subcontractors in the supply chain.  The tiers apply to assemblies of major systems in the six major product categories listed in paragraph (b) of the clause prescription of the deviation, and do not change from contract to contract.  A component item may be purchased separately as a spare.  In that case, it is an “end product” for that procurement, but its component tier status is determined based on its tier status in relation to the item in the covered six product categories where it will be used as a replacement.  When the Government separately buys a first-tier component of an aircraft, the first-tier component is the end product of that procurement, and it is also a first-tier component of the aircraft.  For example—





(1)  An aircraft is Tier 0.  Tier 1 assemblies are the first-level assemblies making up the aircraft.  Tier 2 assemblies are the assemblies that go into the tier 1 assemblies.  If a contractor is providing an item that the Government is buying at the tier 0, 1, or 2 level, it must be compliant at every sub-tier supplier level.




(2)  If a spare rocket motor were purchased as a contract line item, that spare rocket motor is a first-tier component of the missile and would be covered by the specialty metals restriction, even if purchased separately from the missile system.  If the rocket motor contains a power supply (second-tier component), and the power supply was purchased as a separate line item, it would also be covered.  If, however, a lower-level assembly or part (e.g., the printed circuit board contained within the rocket motor power supply) is purchased separately from the missile system (i.e., under a separate contract line item or a separate contract), the restriction does not apply.




(C)  Summary.  When the Government purchases—





(1)  An aircraft, missile or space system, ship, tank or automotive item, weapon system, or ammunition (the six product categories), components and all parts and assemblies at all tiers must be compliant;





(2)  First-tier components or second-tier components separately, such components, including all parts and assemblies at all tiers, must be compliant;





(3)  Other parts or assemblies below the second tier separately (either a separate contract or separate line item), those parts and assemblies are not components and need not comply; or 





(4)  Items that are not incorporated into the end product, such as factory test equipment and ground support equipment, those items are not components and need not comply.


(ii)  Withholding.  Because this restriction now applies to the item containing the specialty metal, not just the specialty metal, the previous practice of withholding payment while conditionally accepting noncompliant items is not permissible for contracts entered into on or after November 16, 2006.  The definition of “contract” with respect to this restriction is based on FAR 2.101 and FAR 43.103.


(iii)  Nonavailability.




(A)  Fair and reasonable prices.  FAR 15.402 requires that contracting officers purchase supplies and services at fair and reasonable prices.  Thus, contracting officers are experienced at determining whether any increase in contract price that results from providing compliant specialty metal is fair and reasonable, given the circumstances of the particular situation.  In those cases where the contracting officer determines that the price would not be fair and reasonable, the Secretary of the military department concerned may use that information in determining whether the unreasonable price causes the compliant metal to be effectively “nonavailable.”  Where these “reasonable” limits should be drawn is a case-by-case decision, keeping in mind that Congress would not have imposed the restriction unless they expected DoD to incur some additional cost.



(B)  When needed.  A similar approach may be used to determine whether delays associated with incorporating compliant specialty metals into items being acquired results in the metals being effectively nonavailable.




(C)  Required form.  In determining whether specialty metal is available in the required form, consider the phrase “in the required form” to relate to specialty metal that is formed in some fashion into a part.  For example, domestic specialty metals can be determined to be nonavailable in the form required if—




(1)  Only bar stock is available, when the fastener industry needs wire rod; or





(2)  A turbine blade made predominantly of specialty metal is not available for an engine as and when needed.



(iv)  Commercially available off-the-shelf electronic components.




Example:  A contractor is providing an aircraft as an end product, but purchases radio communication equipment for the aircraft from a subcontractor.  The subcontractor is the producer of the radio communication equipment, buying some commercially available electronic components to assemble into the radio, as well as other components containing specialty metals.  The radio communication equipment is a commercially available electronic component for which the value of the specialty metals melted or produced outside the United States, its outlying areas, or a qualifying country must be less than 10 percent of the value of the radio communication equipment.  The individual electronic parts assembled into the radio communication equipment are not the electronic components against which the radio manufacturer calculates the value of the specialty metal, because they are not produced by the radio manufacturer.  It is not necessary to know the exact value of the specialty metal, only to reasonably estimate that it is less than 10 percent of the total value of the commercially available off-the-shelf electronic component.]
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