Defense Federal Acquisition Regulation Supplement

Part 202--Definitions of Words and Terms

SUBPART 202.1-DEFINITIONS
(Revised November 8, 2007)
202.101 Definitions.
“Commercially available off-the-shelf item”—
(1) Means any item of supply that is—
(1) A commercial item (as defined in FAR 2.101);
(1) Sold in substantial quantities in the commercial marketplace; and

(i11) Offered to the Government, without modification, in the same form in
which it 1s sold in the commercial marketplace; and

(2) Does not include bulk cargo, as defined in Section 3 of the Shipping Act of 1984
(46 U.S.C. App. 1702), such as agricultural products and petroleum products.

“Congressional defense committees” means—
(1) The Committee on Armed Services of the Senate;

(2) The Subcommittee on Defense of the Committee on Appropriations of the
Senate;

(3) The Committee on Armed Services of the House of Representatives; and

(4) The Subcommittee on Defense of the Committee on Appropriations of the House
of Representatives.

"Contract administration office" also means a contract management office of the
Defense Contract Management Agency.

“Contracting activity” for DoD also means elements designated by the director of a
defense agency which has been delegated contracting authority through its agency
charter. DoD contracting activities are—

DEPARTMENT OF DEFENSE
Department of Defense Education Activity
TRICARE Management Activity
Acquisition and Procurement Office, Washington Headquarters Services

ARMY
Headquarters, U.S. Army Contracting Agency
Joint Contracting Command — Irag/Afghanistan
National Guard Bureau
Program Executive Office for Simulation, Training, and Instrumentation
U.S. Army Aviation and Missile Command
U.S. Army Communications-Electronics Command
U.S. Army Corps of Engineers
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. Army Intelligence and Security Command

. Army Joint Munitions and Lethality Life Cycle Management Command
. Army Materiel Command, Office of Command Contracting

. Army Medical Command

. Army Medical Research and Materiel Command

. Army Military Surface Deployment and Distribution Command

. Army Research, Development, and Engineering Command

. Army Space and Missile Defense Command

. Army Sustainment Command

. Army Tank-Automotive and Armaments Command

U)CDCDU)CDCDCDU)CDU)

5
5 cocaacccac

Office of the Deputy Assistant Secretary of the Navy (Acquisition & Logistics
Management)

Naval Air Systems Command

Space and Naval Warfare Systems Command

Naval Facilities Engineering Command

Naval Inventory Control Point

Naval Sea Systems Command

Naval Supply Systems Command

Office of Naval Research

Military Sealift Command

Strategic Systems Programs

Marine Corps Systems Command

Installations and Logistics, Headquarters, U.S. Marine Corps

AIR FORCE
Office of the Assistant Secretary of the Air Force (Acquisition)
Office of the Deputy Assistant Secretary (Contracting)
Air Force District of Washington
Air Force Operational Test & Evaluation Center
Air Force Special Operations Command
United States Air Force Academy
Air Force Materiel Command
Air Force Reserve Command
Air Combat Command
Air Mobility Command
Air Education and Training Command
Pacific Air Forces
United States Air Forces in Europe
Air Force Space Command
Program Executive Office for Aircraft Systems
Program Executive Office for Command and Control & Combat
Support Systems
Program Executive Office for Combat and Mission Support
Program Executive Office for F/A-22 Programs
Program Executive Office for Joint Strike Fighter
Program Executive Office for Weapons

DEFENSE ADVANCED RESEARCH PROJECTS AGENCY
Office of the Deputy Director, Management
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DEFENSE CONTRACT MANAGEMENT AGENCY
Office of the Director, Defense Contract Management Agency

DEFENSE FINANCE AND ACCOUNTING SERVICE
External Services, Defense Finance and Accounting Service

DEFENSE INFORMATION SYSTEMS AGENCY
Defense Information Technology Contracting Organization

DEFENSE INTELLIGENCE AGENCY
Office of Procurement

DEFENSE LOGISTICS AGENCY
Acquisition Management Directorate
Defense Supply Centers
Defense Energy Support Center

NATIONAL IMAGERY AND MAPPING AGENCY
Procurement and Contracting Office

DEFENSE THREAT REDUCTION AGENCY
Acquisition Management Office

NATIONAL SECURITY AGENCY
Headquarters, National Security Agency

MISSILE DEFENSE AGENCY
Headquarters, Missile Defense Agency

UNITED STATES SPECIAL OPERATIONS COMMAND
Headquarters, United States Special Operations Command

“Contracting officer's representative” means an individual designated and authorized in
writing by the contracting officer to perform specific technical or administrative
functions.

“Departments and agencies,” as used in DFARS, means the military departments and
the defense agencies. The military departments are the Departments of the Army,
Navy, and Air Force (the Marine Corps is a part of the Department of the Navy). The
defense agencies are the Defense Advanced Research Projects Agency, the Defense
Commissary Agency, the Defense Contract Management Agency, the Defense Finance
and Accounting Service, the Defense Information Systems Agency, the Defense
Intelligence Agency, the Defense Security Service, the Defense Logistics Agency, the
National Imagery and Mapping Agency, the Defense Threat Reduction Agency, the
National Security Agency, the Missile Defense Agency, and the United States Special
Operations Command.

“Department of Defense (DoD),” as used in DFARS, means the Department of Defense,
the military departments, and the defense agencies.

“Executive agency” means for DoD, the Department of Defense, the Department of the
Army, the Department of the Navy, and the Department of the Air Force.
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“Head of the agency” means, for DoD, the Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, and the Secretary of the Air Force. Subject to the
direction of the Secretary of Defense, the Under Secretary of Defense (Acquisition,
Technology, and Logistics), and the Director of Defense Procurement and Acquisition
Policy, the directors of the defense agencies have been delegated authority to act as
head of the agency for their respective agencies (i.e., to perform functions under the
FAR or DFARS reserved to a head of agency or agency head), except for such actions
that by terms of statute, or any delegation, must be exercised within the Office of the
Secretary of Defense.

See DoD Class Deviation 2003-00002, Federal Acquisition Regulation (FAR) Concerning
Implementation of the Homeland Security Act Provisions Relating to Procurements for
Defense Against or Recovery from Terrorism or Nuclear, Biological, Chemical or
Radiological Attack, issued on April 18, 2003. This deviation is effective until incorporated
into the DFARS or otherwise rescinded.

“Procedures, Guidance, and Information (PGI)” means a companion resource to the
DFARS that—

(1) Contains mandatory internal DoD procedures. The DFARS will direct
compliance with mandatory procedures using imperative language such as “Follow the
procedures at...” or similar directive language;

(2) Contains non-mandatory internal DoD procedures and guidance and
supplemental information to be used at the discretion of the contracting officer. The
DFARS will point to non-mandatory procedures, guidance, and information using
permissive language such as “The contracting officer may use...” or “Additional
information is available at...” or other similar language;

(3) Is numbered similarly to the DFARS, except that each PGI numerical
designation is preceded by the letters “PGI”; and

(4) Is available electronically at http://www.acq.osd.mil/dpap/dars/index.htm.

“Senior procurement executive” means, for DoD—

Department of Defense (including the defense agencies)--Under Secretary of
Defense (Acquisition, Technology, and Logistics);

Department of the Army--Assistant Secretary of the Army (Acquisition, Logistics
and Technology);

Department of the Navy--Assistant Secretary of the Navy (Research,
Development and Acquisition);

Department of the Air Force--Assistant Secretary of the Air Force
(Acquisition).

The directors of the defense agencies have been delegated authority to act as senior
procurement executive for their respective agencies, except for such actions that by
terms of statute, or any delegation, must be exercised by the Under Secretary of
Defense (Acquisition, Technology, and Logistics).

“Tiered evaluation of offers,” also known as “cascading evaluation of offers,” means a
procedure used in negotiated acquisitions, when market research is inconclusive for
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justifying limiting competition to small business concerns, whereby the contracting
officer—

(1) Solicits and receives offers from both small and other than small business
concerns;

(2) Establishes a tiered or cascading order of precedence for evaluating offers that is
specified in the solicitation; and

(3) If no award can be made at the first tier, evaluates offers at the next lower tier,
until award can be made.
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SUBPART 212.5-APPLICABILITY OF CERTAIN LAWS TO THE
ACQUISITION OF COMMERCIAL ITEMS
(Revised November 8, 2007)

212.503 Applicability of certain laws to Executive agency contracts for the
acquisition of commercial items.

(a) The following laws are not applicable to contracts for the acquisition of
commercial items:

(1) Section 806, Pub. L. 102-190 (10 U.S.C. 2301 (repealed) note), Payment
Protections for Subcontractors and Suppliers.

(1) 10 U.S.C. 2306(b), Prohibition on Contingent Fees.
(11) 10 U.S.C. 2324, Allowable Costs Under Defense Contracts.
(iv) 10 U.S.C. 2384(b), Requirement to Identify Suppliers.

(v) 10 U.S.C. 2397(a)(1), Reports by Employees or Former Employees of
Defense Contractors.

(vi) 10 U.S.C. 2397b(f), Limits on Employment for Former DoD Officials.

(vi1) 10 U.S.C. 2397c, Defense Contractor Requirements Concerning Former
DoD Officials.

(vii1) 10 U.S.C. 2408(a), Prohibition on Persons Convicted of Defense Related
Felonies.

(ix) 10 U.S.C. 2410b, Contractor Inventory Accounting System Standards (see
252.242-7004).

(x) 107 Stat 1720 (Section 843(a), Pub. L. 103-160), Reporting Requirement
Regarding Dealings with Terrorist Countries.

(x1) Domestic Content Restrictions in the National Defense Appropriations Acts
for Fiscal Years 1996 and Subsequent Years, unless the restriction specifically applies
to commercial items. For the restriction that specifically applies to commercial ball or
roller bearings as end items, see 225.7019-2(b) (Section 8064 of Pub. L. 106-259).

(c) The applicability of the following laws has been modified in regard to contracts
for the acquisition of commercial items:

(1) 10 U.S.C. 2402, Prohibition on Limiting Subcontractor Direct Sales to the
United States (see FAR 3.503 and 52.203-6).

(1) 10 U.S.C. 23064, Truth in Negotiations Act (see FAR 15.403-1(b)(3)).
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212.504 Applicability of certain laws to subcontracts for the acquisition of
commercial items.

(a) The following laws are not applicable to subcontracts at any tier for the
acquisition of commercial items or commercial components:

(1) Reserved.

(1) Section 806, Pub. L. 102-190 (10 U.S.C. 2301 (repealed) note), Payment
Protections for Subcontractors and Suppliers.

(111) 10 U.S.C. 2306(b), Prohibition on Contingent Fees.

(av) 10 U.S.C. 2313(c), Examination of Records of a Contractor.
(v) 10 U.S.C. 2320, Rights in Technical Data.

(vi) 10 U.S.C. 2321, Validation of Proprietary Data Restrictions.
(vi1) 10 U.S.C. 2324, Allowable Costs Under Defense Contracts.

(viiy) 10 U.S.C. 2327, Reporting Requirement Regarding Dealings with
Terrorist Countries.

(ix) 10 U.S.C. 2384(b), Requirement to Identify Suppliers.
(x) 10 U.S.C. 2391 note, Notification of Substantial Impact on Employment.

(x1) 10 U.S.C. 2393, Prohibition Against Doing Business with Certain Offerors
or Contractors.

(xi1) 10 U.S.C. 2397(a)(1), Reports by Employees or Former Employees of
Defense Contractors.

(xi11) 10 U.S.C. 2397b(f), Limits on Employment for Former DoD Officials.

(xiv) 10 U.S.C. 2397¢c, Defense Contractor Requirements Concerning Former
DoD Officials.

(xv) 10 U.S.C. 2408(a), Prohibition on Persons Convicted of Defense Related
Felonies.

(xvi) 10 U.S.C. 2410b, Contractor Inventory Accounting System Standards.
(xvi1) 10 U.S.C. 2501 note, Notification of Proposed Program Termination.

(xvii1) 10 U.S.C. 2534, Miscellaneous Limitations on the Procurement of Goods
Other Than United States Goods.

(xix) Reserved.

(xx) Reserved.
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(xxi) Reserved.

(xxi1) 10 U.S.C. 2631, Transportation of Supplies by Sea (except as provided in
the clause at 252.247-7023, Transportation of Supplies by Sea).

(xxi11) Domestic Content Restrictions in the National Defense Appropriations
Acts for Fiscal Years 1996 and Subsequent Years, unless the restriction specifically
applies to commercial items. For the restriction that specifically applies to commercial
ball or roller bearings as end items, see 225.7009-2(b) (Section 8064 of Pub. L. 106-259).

(b) Certain requirements of the following laws have been eliminated for
subcontracts at any tier for the acquisition of commercial items or commercial
components:

(1) 10 U.S.C. 2393(d), Subcontractor Reports Under Prohibition Against Doing
Business with Certain Offerors (see FAR 52.209-6).

(1) 10 U.S.C. 2402, Prohibition on Limiting Subcontractor Direct Sales to the
United States (see FAR 3.503 and 52.203-6).

212.570 Applicability of certain laws to contracts and subcontracts for the
acquisition of commercially available off-the-shelf items.

Paragraph (a)(1) of 10 U.S.C. 2533b, Requirement to buy strategic materials critical to
national security from American sources, is not applicable to contracts and subcontracts
for the acquisition of commercially available off-the-shelf items.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised November 8, 2007)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American Act or the
Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7012, Preference for Certain
Domestic Commodities, and 252.225-7016, Restriction on Acquisition of Ball and Roller
Bearings.

(c) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

(d) “Specialty metals” is defined in the clause at 252.225-7014, Preference for
Domestic Specialty Metals.

225.7002 Restrictions on food, clothing, fabrics, specialty metals, and hand or
measuring tools.

225.7002-1 Restrictions.
The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire--

(a) Any of the following items, either as end products or components, unless the
items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
insignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).

(3) Tents, tarpaulins, or covers.

(4) Cotton and other natural fiber products.
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(5) Woven silk or woven silk blends.
(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Specialty metals, including stainless steel flatware, unless the metals were
melted in steel manufacturing facilities located within the United States. (For
guidance on dealing with noncompliance with this requirement, see PGI 225.7002-1(b).)

(¢) Hand or measuring tools, unless the tools were produced in the United States.

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1(a) or (b), if the Secretary
concerned determines that items grown, reprocessed, reused, or produced in the United
States cannot be acquired as and when needed in a satisfactory quality and sufficient
quantity at U.S. market prices. (See the requirement in 205.301 for synopsis within 7
days after contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(1) The Secretary of the Army.
(111) The Secretary of the Navy.
(iv) The Secretary of the Air Force.
(2) The supporting documentation for the determination shall include—

(1 An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.
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(3) Defense agencies shall follow the procedures at PGI 225.7002-2(b)(3) when
submitting a request for a domestic nonavailability determination.

(4) If an official listed in paragraph (b)(1)(i1) through (iv) of this subsection
makes a domestic nonavailability determination for the acquisition of titanium or a
product containing titanium, that official shall—

(1 Notify the congressional defense committees at least 10 days before the
award of a contract that relies on such a determination; and

(1) Provide a copy of the notification and the determination to the Director,
Defense Procurement and Acquisition Policy, as specified in PGI 225.7002-2(b)(4).

(5) Follow the procedures at PGI 225.7002-2(b)(5) for reciprocal use of domestic
nonavailability determinations.

(¢) Acquisitions of items listed in FAR 25.104(a), unless the items are hand or
measuring tools.

(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

() Acquisitions of food, specialty metals, or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.

(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of end products incidentally incorporating cotton, other natural
fibers, or wool, for which the estimated value of the cotton, other natural fibers, or
wool--

(1) Is not more than 10 percent of the total price of the end product; and

(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
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Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Purchases of specialty metals by subcontractors at any tier for programs other
than—

(1) Aircraft;

(2) Missile and space systems;
(3) Ships;

(4) Tank-automotive;

(5) Weapons; and

(6) Ammunition.

(n) Acquisitions of specialty metals when the acquisition furthers an agreement
with a qualifying country (see 225.872).

(0) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(1) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothing,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and

(iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and yarns manufactured in—

(1) The Netherlands; or

(1) Another qualifying country (see 225.872) if the Under Secretary of
Defense (Acquisition, Technology, and Logistics) makes a determination in accordance
with Section 807 of Pub. L. 105-261 that—

(A) Procuring articles that contain only para-aramid fibers and yarns
manufactured from suppliers within the United States would result in sole source
contracts or subcontracts for the supply of such para-aramid fibers and yarns;
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(B) Such sole source contracts or subcontracts would not be in the best
interest of the Government or consistent with the objectives of the Competition in
Contracting Act (10 U.S.C. 2304); and

(C) The qualifying country permits U.S. firms that manufacture para-
aramid fibers and yarns to compete with foreign firms for the sale of para-aramid fibers
and yarns in that country.

(p) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.872 and the requirement in
205.301 for synopsis within 7 days after contract award when using this exception.)

(@) Acquisitions of commercially available off-the-shelf items containing specialty
metals. This exception does not apply when the specialty metal (e.g., raw stock) is
acquired directly by the Government or by a prime contractor for dehvery to the
Government as the end item.

225.7002-3 Contract clauses.
Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts exceeding the simplified acquisition threshold.

(b)(1) Use the clause at 252.225-7014, Preference for Domestic Specialty Metals, in
solicitations and contracts exceeding the simplified acquisition threshold that require
delivery of an article containing specialty metals.

(2) Use the clause with its Alternate I in solicitations and contracts exceeding the
simplified acquisition threshold requiring delivery, for one of the following major
programs, of an article containing specialty metals:

(1) Aircraft.

(1) Missile and space systems.

(ii1) Ships.

(iv) Tank-automotive.

(v) Weapons.

(vi) Ammunition.
See DaD Class Deviation 2006-O0004, Restriction on Procurement of Specialty Metals,
issued on December 6, 2006. This deviation is effective until incorporated into the DFARS
or rescinded. See PGI 225.7002-3 for guidance on use of this deviation.
See DaD Class Deviation 2007-00011, Waiver of Specialty Metals Restriction for Acquisition

of COTS Items, issued on October 26, 2007. This deviation is effective until incorporated
into the DFARS or rescinded.
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(c) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or Measuring
Tools, in solicitations and contracts exceeding the simplified acquisition threshold that
require delivery of hand or measuring tools.

225.7003 Waiver of restrictions of 10 U.S.C. 2534.

(a) The waiver procedures of this section apply only if specifically authorized by
reference elsewhere in this subpart. The restrictions on certain foreign purchases
under 10 U.S.C. 2534(a) may be waived as follows:

(1)@) The Under Secretary of Defense (Acquisition, Technology, and Logistics),
without power of delegation, may waive a restriction for a particular item for a
particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a foreign country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(1) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(1) Satisfactory quality items manufactured in the United States or Canada
are not available.
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(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.

(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)(1) through (i11) of this
section, the Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restrictions of 10 U.S.C. 2534(a) for certain items manufactured in the
United Kingdom, including air circuit breakers for naval vessels (see 225.7006). This
waiver applies to—

(1) Procurements under solicitations issued on or after August 4, 1998; and

(2) Subcontracts and options under contracts entered into prior to August 4,
1998, under the conditions described in paragraph (a)(1)(iv) of this section.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(¢) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.
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225.7004-4 Waiver.
The waiver criteria at 225.7003(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.

225.7005-1 Restriction.

In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements,
do not acquire chemical weapons antidote contained in automatic injectors, or the
components for such injectors, unless the chemical weapons antidote or component is
manufactured in the United States or Canada by a company that—

(a) Is a producer under the industrial preparedness program at the time of contract
award;

(b) Has received all required regulatory approvals; and

(c) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7003(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition 15—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.
225.7006-3 Waiver.

(a) The waiver criteria at 225.7003(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7003(b) for applicability.

225.7006-4 Solicitation provision and contract clause.
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(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
in solicitations requiring air circuit breakers for naval vessels unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, in solicitations and contracts requiring air circuit breakers for naval vessels
unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.
225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in diameter,
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing--

(1) The factors supporting the waiver; and
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(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Reserved.
225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
Do not acquire ball and roller bearings or bearing components unless the bearings and
bearing components are manufactured in the United States or Canada.

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that--

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7009-5 Contract clause.
Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or
(c) A waiver has been granted in accordance with 225.7009-4.

225.7010 Restriction on vessel propellers.
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225.7010-1 Restriction.

In accordance with Section 8064 of the Fiscal Year 2001 DoD Appropriations Act (Pub.
L. 106-259), do not use fiscal year 2000 or 2001 funds to acquire vessel propellers other
than those produced by a domestic source and of domestic origin, i.e., vessel
propellers—

(a) Manufactured in the United States or Canada; and

(b) For which all component castings were poured and finished in the United States
or Canada.

225.7010-2 Exceptions.
This restriction does not apply to contracts or subcontracts for acquisition of commercial
items.

225.7010-3 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7010-4 Contract clause.

Use the clause at 252.225-7023, Restriction on Acquisition of Vessel Propellers, in
solicitations and contracts that use fiscal year 2000 or 2001 funds for the acquisition of
vessels or vessel propellers, unless—

(a) An exception applies or a waiver has been granted; or

(b) The vessels being acquired do not contain vessel propellers.
225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—
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(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.

225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.

225.7012-1 Restriction.

In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent
DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.
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225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard--
(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the ]uI‘lsdlCthIl of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restriction on overseas military construction.

For restriction on award of military construction contracts to be performed in the
United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see 236.273(a).

225.7015 Restriction on overseas architect-engineer services.
For restriction on award of architect-engineer contracts to be performed in Japan, in

any North Atlantic Treaty Organization member country, or in countries bordering the
Arabian Gulf, see 236.602-70.

225.7016 Restriction on research and development.

(a) In accordance with Pub. L. 92-570, do not use DoD appropriations to make an
award to any foreign corporation, organization, person, or entity, for research and
development in connection with any weapon system or other military equipment, if
there 1s a U.S. corporation, organization, person, or entity--

(1) Equally competent; and
(2) Willing to perform at a lower cost.

(b) This restriction does not affect the requirements of FAR Part 35 for selection of
research and development contractors. However, when a U.S. source and a foreign
source are equally competent, award to the source that will provide the services at the
lower cost.

225.7017 Restriction on Ballistic Missile Defense research, development, test,
and evaluation.

225.7017-1 Definitions.

“Competent,” “foreign firm,” and “U.S. firm” are defined in the provision at 252.225-
7018, Notice of Prohibition of Certain Contracts with Foreign Entities for the Conduct
of Ballistic Missile Defense Research, Development, Test, and Evaluation.

225.7017-2 Restriction.
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In accordance with Section 222 of the DoD Authorization Act for Fiscal Years 1988 and
1989 (Pub. L. 100-180), do not use any funds appropriated to or for the use of DoD to
enter into or carry out a contract with a foreign government or firm, including any
contract awarded as a result of a broad agency announcement, if the contract provides
for the conduct of research, development, test, and evaluation (RDT&E) in connection
with the Ballistic Missile Defense Program.

225.7017-3 Exceptions.
This restriction does not apply—

(a) To contracts awarded to a foreign government or firm if the contracting officer
determines that--

(1) The contract will be performed within the United States;

(2) The contract is exclusively for RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or firm agrees to share a substantial portion of the
total contract cost. Consider the foreign share as substantial if it is equitable with
respect to the relative benefits that the United States and the foreign parties will derive
from the contract. For example, if the contract is more beneficial to the foreign party,
its share of the cost should be correspondingly higher; or

(b) If the head of the contracting activity certifies in writing, before contract award,
that a U.S. firm cannot competently perform a contract for RDT&E at a price equal to
or less than the price at which a foreign government or firm would perform the
RDT&E. The contracting officer or source selection authority, as applicable, shall make
a determination, in accordance with PGI 225.7017-3(b), that will be the basis for the
certification.

225.7017-4 Solicitation provision.

Unless foreign participation is otherwise excluded, use the provision at 252.225-7018,
Notice of Prohibition of Certain Contracts With Foreign Entities for the Conduct of
Ballistic Missile Defense Research, Development, Test, and Evaluation, in
competitively negotiated solicitations for RDT&E in connection with the Ballistic
Missile Defense Program.

1998 EDITION 225.70-14



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

SUBPART 225.74-DEFENSE CONTRACTORS OUTSIDE THE UNITED
STATES
(Revised November 8, 2007)

225.7401 Contracts requiring performance or delivery in a foreign country.

(a) If an acquisition requires performance of work in a foreign country by contractor
personnel other than host country personnel, or delivery of items to a Unified
Combatant Command designated operational area, follow the procedures at PGI
225.7401(a).

(b) For work performed in Germany, eligibility for logistics support or base
privileges of contractor employees is governed by U.S.-German bilateral agreements.
Follow the procedures in Army in Europe Regulation 715-9, available at
http://www.per.hqusareur.army.mil/cpd/docper/GermanyDefault.aspx.

(¢) For work performed in Japan or Korea, see PGI 225.7401(c) for information on
bilateral agreements and policy relating to contractor employees in Japan or Korea.

225.7402 Contractor personnel authorized to accompany U.S. Armed Forces
deployed outside the United States.

225.7402-1 Scope.
This section applies to contracts that involve contractor personnel authorized to
accompany U.S. Armed Forces deployed outside the United States in—

(a) Contingency operations;

(b) Humanitarian or peacekeeping operations;

(c) Other military operations; or

(d) Military exercises designated by the combatant commander.

225.7402-2 Definitions.

“Combatant commander,” “other military operations,” and “theater of operations,” as
used in this section, have the meaning given in the clause at 252.225-7040, Contractor
Personnel Authorized to Accompany U.S. Armed Forces Deployed Outside the United
States.

225.7402-3 Government support.

(a) Government support that may be authorized or required for contractor
personnel performing in a theater of operations may include, but is not limited to, the
types of support listed in PGI 225.7402-3(a).

(b) The agency shall provide logistical or security support only when the
appropriate agency official, in accordance with agency guidance, determines in
coordination with the combatant commander that—
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(1) Government provision of such support is needed to ensure continuation of
essential contractor services; and

(2) The contractor cannot obtain adequate support from other sources.
(c) The contracting officer shall—

(1) Ensure that the contract contains valid terms, approved by the combatant
commander, that specify the responsible party, if a party other than the combatant
commander is responsible for providing protection to the contractor personnel
performing in the theater of operations as specified in 225.7402-1;

(2) Specify in the terms of the contract, if medical or dental care is authorized
beyond the standard specified in paragraph (c)(2)(i) of the clause at 252.225-7040,
Contractor Personnel Authorized to Accompany U.S. Armed Forces Deployed Outside
the United States;

(3) Provide direction to the contractor, if the contractor is required to reimburse
the Government for medical treatment or transportation of contractor personnel to a
selected civilian facility in accordance with paragraph (c)(2)(ii) of the clause at 252.225-
7040; and

(4) Specify in the contract any other Government support to be provided, and
whether this support is provided on a reimbursable basis, citing the authority for the
reimbursement.

(d) Contractor personnel must have a letter of authorization (LOA) issued by a
contracting officer in order to process through a deployment center or to travel to, from,
or within the theater of operations. The LOA also will identify any additional
authorizations, privileges, or Government support that the contractor personnel are
entitled to under the contract. For a sample LOA, see PGI 225.7402-3(d).

225.7402-4 Contract clauses.

(a) Use the clause at 252.225-7040, Contractor Personnel Authorized to Accompany
U.S. Armed Forces Deployed Outside the United States, in solicitations and contracts
when contract performance requires that contractor personnel accompany U.S. Armed
Forces deployed outside the United States in—

(1) Contingency operations;
(2) Humanitarian or peacekeeping operations;
(3) Other military operations; or
(4) Military exercises designated by the combatant commander.
See DoD Class Deviation 2007-00004, Synchronized Predeployment and Operational

Tracker, issued on March 19, 2007. This deviation is effective until incorporated into the
DFARS or otherwise rescinded.

1998 EDITION 225.74-2



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

See DaD Class Deviation 2007-00010, Implementation of the Synchronized Predeployment
and Operational Tracker (SPOT) to Account for Contractor Personnel Performing in the
United States Central Command Area of Responsibility, issued on October 17, 2007. This
deviation is effective until incorporated into the DFARS or otherwise rescinded. See PGI
225.7402-4(a) for guidance on use of this deviation.

(b) For additional guidance on clauses to consider when using the clause at 252.225-
7040, see PGI 225.7402-4(b).

225.7403 Antiterrorism/force protection.
225.7403-1 General.
Information and guidance pertaining to DoD antiterrorism/force protection policy for
contracts that require performance or travel outside the United States can be obtained
from the offices listed in PGI 225.7403-1.
225.7403-2 Contract clause.
Use the clause at 252.225-7043, Antiterrorism/Force Protection Policy for Defense
Contractors Outside the United States, in solicitations and contracts that require
performance or travel outside the United States, except for contracts with—

(a) Foreign governments;

(b) Representatives of foreign governments; or

(c) Foreign corporations wholly owned by foreign governments.
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