Statutory Waiver for Commercially Available Off-the-Shelf Items
DFARS Case 2008-D009
Interim Rule
PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.

As prescribed in 212.301(f)(iii), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (DEC 2008[JAN 2009])

* * * * *


(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.

* * * * *



(5) ____ 252.225-7001, Buy American Act and Balance of Payments Program (JUN 2005[JAN 2009]) (41 U.S.C. 10a-10d, E.O. 10582).

* * * * *



(13)(i) ____ 252.225-7036, Buy American Act--Free Trade Agreements--Balance of Payments Program (MAR 2007[JAN 2009]) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note). 

* * * * *

252.225-7000  Buy American Act--Balance of Payments Program Certificate.

As prescribed in 225.1101(1), use the following provision:

BUY AMERICAN ACT--BALANCE OF PAYMENTS PROGRAM CERTIFICATE 
(JUN 2005[JAN 2009])


(a)  Definitions.  [“Commercially available off-the-shelf (COTS) item,”] “D[d]omestic end product,” “foreign end product,” “qualifying country,” “qualifying country end product,” and “United States” have the meanings given in the Buy American Act and Balance of Payments Program clause of this solicitation.

* * * * *


(c)  Certifications and identification of country of origin.


(1)  For all line items subject to the Buy American Act and Balance of Payments Program clause of this solicitation, the offeror certifies that—




(i)  Each end product, except those listed in paragraphs (c)(2) or (3) of this provision, is a domestic end product; and




(ii)  [For end products other than COTS items,] C[c]omponents of unknown origin are considered to have been mined, produced, or manufactured outside the United States or a qualifying country.



(2)  The offeror certifies that the following end products are qualifying country end products:

	Line Item Number
	
	Country of Origin
	

	
	
	
	

	
	
	
	



(3)  The following end products are other foreign end products[, including end products manufactured in the United States that do not qualify as domestic end products, i.e., an end product that is not a COTS item and does not meet the component test in paragraph (ii) of the definition of “domestic end product”]:

	Line Item Number
	
	Country of Origin (If known)
	

	
	
	
	

	
	
	
	


(End of provision)

252.225-7001  Buy American Act and Balance of Payments Program.

As prescribed in 225.1101(2), use the following clause:

BUY AMERICAN ACT AND BALANCE OF PAYMENTS PROGRAM 
(JUN 2005[JAN 2009])


(a)  Definitions.  As used in this clause(


[(1)  “Commercially available off-the-shelf (COTS) item”—




(i)  Means any item of supply (including construction material) that is—





(A)  A commercial item (as defined in paragraph (1) of the definition of “commercial item” in section 2.101 of the Federal Acquisition Regulation);





(B)  Sold in substantial quantities in the commercial marketplace; and




(C)  Offered to the Government, under a contract or subcontract at any tier, without modification, in the same form in which it is sold in the commercial marketplace; and




(ii)  Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 40102), such as agricultural products and petroleum products.]


(1[2])  “Component” means an article, material, or supply incorporated directly into an end product.



(2[3])  “Domestic end product” means—




(i)  An unmanufactured end product that has been mined or produced in the United States; or




(ii)  An end product manufactured in the United States if[--




 (A)]  t[T]he cost of its qualifying country components and its components that are mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  The cost of components includes transportation costs to the place of incorporation into the end product and U.S. duty (whether or not a duty-free entry certificate is issued).  Scrap generated, collected, and prepared for processing in the United States is considered domestic.  A component is considered to have been mined, produced, or manufactured in the United States (regardless of its source in fact) if the end product in which it is incorporated is manufactured in the United States and the component is of a class or kind for which the Government has determined that—






(A[1])  Sufficient and reasonably available commercial quantities of a satisfactory quality are not mined, produced, or manufactured in the United States; or






(B[2])  It is inconsistent with the public interest to apply the restrictions of the Buy American Act.[; or




(B)  The end product is a COTS item.]



(3[4])  “End product” means those articles, materials, and supplies to be acquired under this contract for public use.  



(4[5])  “Foreign end product” means an end product other than a domestic end product.



(5[6])  “Qualifying country” means any country set forth in subsection 225.872-1 of the Defense Federal Acquisition Regulation Supplement (DFARS).



(6[7])  “Qualifying country component” means a component mined, produced, or manufactured in a qualifying country.



(7[8])  “Qualifying country end product” means—

* * * * *



(8[9])  “United States” means the 50 States, the District of Columbia, and outlying areas.


(b)  This clause implements the Buy American Act (41 U.S.C. Section 10a-d).  [In accordance with 41 U.S.C. 431, the component test of the Buy American Act is waived for an end product that is a COTS item (see section 12.505(a)(1) of the Federal Acquisition Regulation).]  Unless otherwise specified, this clause applies to all line items in the contract.


(c)  The Contractor shall deliver only domestic end products unless, in its offer, it specified delivery of other end products in the Buy American Act(Balance of Payments Program Certificate provision of the solicitation.  If the Contractor certified in its offer that it will deliver a qualifying country end product, the Contractor shall deliver a qualifying country end product or, at the Contractor’s option, a domestic end product.

* * * * *

252.225-7035  Buy American Act--Free Trade Agreements--Balance of Payments Program Certificate.

As prescribed in 225.1101(10), use the following provision:

BUY AMERICAN ACT--FREE TRADE AGREEMENTS--BALANCE OF PAYMENTS PROGRAM CERTIFICATE (OCT 2006[JAN 2009])


(a)  Definitions.  “Bahrainian end product,” [“commercially available off-the-shelf (COTS) item,”] “domestic end product,” “Free Trade Agreement country,” “Free Trade Agreement country end product,” “foreign end product,” “Moroccan end product,” “qualifying country end product,” and “United States” have the meanings given in the Buy American Act--Free Trade Agreements--Balance of Payments Program clause of this solicitation.

* * * * *


(c)  Certifications and identification of country of origin.
* * * * *



(2)  The offeror shall identify all end products that are not domestic end products.

* * * * *




(iii)  The following supplies are other foreign end products, including end products manufactured in the United States that do not qualify as domestic end products.[, i.e., an end product that is not a COTS item and does not meet the component test in paragraph (ii) of the definition of “domestic end product”:]



(Line Item Number)

(Country of Origin (If known))

(End of provision)

* * * * *
252.225-7036  Buy American Act--Free Trade Agreements--Balance of Payments Program.

As prescribed in 225.1101(11)(i), use the following clause:

BUY AMERICAN ACT--FREE TRADE AGREEMENTS--BALANCE OF PAYMENTS PROGRAM (MAR 2007[JAN 2009])


(a)  Definitions.  As used in this clause—

* * * * *



[(2)  “Commercially available off-the-shelf (COTS) item”—




(i)  Means any item of supply (including construction material) that is—





(A)  A commercial item (as defined in paragraph (1) of the definition of “commercial item” in section 2.101 of the Federal Acquisition Regulation);





(B)  Sold in substantial quantities in the commercial marketplace; and





(C)  Offered to the Government, under a contract or subcontract at any tier, without modification, in the same form in which it is sold in the commercial marketplace; and




(ii)  Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 40102), such as agricultural products and petroleum products.]


(2[3])  “Component” means an article, material, or supply incorporated directly into an end product.



(3[4])  “Domestic end product” means—




(i)  An unmanufactured end product that has been mined or produced in the United States; or




(ii)  An end product manufactured in the United States if[--





(A)  t[T]he cost of its qualifying country components and its components that are mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  The cost of components includes transportation costs to the place of incorporation into the end product and U.S. duty (whether or not a duty-free entry certificate is issued).  Scrap generated, collected, and prepared for processing in the United States is considered domestic.  A component is considered to have been mined, produced, or manufactured in the United States (regardless of its source in fact) if the end product in which it is incorporated is manufactured in the United States and the component is of a class or kind for which the Government has determined that(





(A[1])  Sufficient and reasonably available commercial quantities of a satisfactory quality are not mined, produced, or manufactured in the United States; or






(B[2])  It is inconsistent with the public interest to apply the restrictions of the Buy American Act.[; or





(B)  The end product is a COTS item.]



(4[5])  “End product” means those articles, materials, and supplies to be acquired under this contract for public use.  



(5[6])  “Foreign end product” means an end product other than a domestic end product.



(6[7])  “Free Trade Agreement country” means Australia, Bahrain, Canada, Chile, Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua, or Singapore;



(7[8])  “Free Trade Agreement country end product” means an article that— 

* * * * *



(8[9])  “Moroccan end product” means an article that— 

* * * * *



(9[10])  “Qualifying country” means any country set forth in subsection 225.872-1 of the Defense Federal Acquisition Regulation Supplement.



(10[11])  “Qualifying country component” means a component mined, produced, or manufactured in a qualifying country.



(11[12])  “Qualifying country end product” means(
* * * * *



(12[13])  “United States” means the 50 States, the District of Columbia, and outlying areas.

* * * * *

252.225-7044  Balance of Payments Program--Construction Material.

As prescribed in 225.7503(a), use the following clause:

BALANCE OF PAYMENTS PROGRAM--CONSTRUCTION MATERIAL 
(JUN 2005[JAN 2009])


(a)  Definitions.  As used in this clause--

[“Commercially available off-the-shelf (COTS) item”—



(1)  Means any item of supply (including construction material) that is—




(i)  A commercial item (as defined in paragraph (1) of the definition of “commercial item” in section 2.101 of the Federal Acquisition Regulation);




(ii)  Sold in substantial quantities in the commercial marketplace; and




(iii)  Offered to the Government, under a contract or subcontract at any tier, without modification, in the same form in which it is sold in the commercial marketplace; and



(2)  Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 40102), such as agricultural products and petroleum products.]
* * * * *

“Domestic construction material” means--



(1)  An unmanufactured construction material mined or produced in the United States; or



(2)  A construction material manufactured in the United States, if[--




(i)]  t[T]he cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind for which nonavailability determinations have been made are treated as domestic[; or




(ii)  The construction material is a COTS item].

* * * * *

252.225-7045  Balance of Payments Program--Construction Material Under Trade Agreements.

As prescribed in 225.7503(b), use the following clause:

BALANCE OF PAYMENTS PROGRAM--CONSTRUCTION MATERIAL UNDER TRADE AGREEMENTS (NOV 2008[JAN 2009])


(a)  Definitions.  As used in this clause--

* * * * *

[“Commercially available off-the-shelf (COTS) item”—



(1)  Means any item of supply (including construction material) that is—




(i)  A commercial item (as defined in paragraph (1) of the definition of “commercial item” in section 2.101 of the Federal Acquisition Regulation);




(ii)  Sold in substantial quantities in the commercial marketplace; and




(iii)  Offered to the Government, under a contract or subcontract at any tier, without modification, in the same form in which it is sold in the commercial marketplace; and



(2)  Does not include bulk cargo, as defined in section 3 of the Shipping Act of 1984 (46 U.S.C. 40102), such as agricultural products and petroleum products.]
* * * * *

“Domestic construction material” means--



(1)  An unmanufactured construction material mined or produced in the United States; or



(2)  A construction material manufactured in the United States, if[--




(i)]  t[T]he cost of its components mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  Components of foreign origin of the same class or kind for which nonavailability determinations have been made are treated as domestic[; or




(ii)  The construction material is a COTS item].

* * * * *
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