Defense Federal Acquisition Regulation Supplement

Part 202--Definitions of Words and Terms

SUBPART 202.1-DEFINITIONS
(Revised August 25, 2009)

202.101 Definitions.
“Congressional defense committees” means—
(1) The Committee on Armed Services of the Senate;

(2) The Subcommittee on Defense of the Committee on Appropriations of the
Senate;

(3) The Committee on Armed Services of the House of Representatives; and

(4) The Subcommittee on Defense of the Committee on Appropriations of the House
of Representatives.

"Contract administration office" also means a contract management office of the
Defense Contract Management Agency.

“Contracting activity” for DoD also means elements designated by the director of a
defense agency which has been delegated contracting authority through its agency
charter. DoD contracting activities are—

DEPARTMENT OF DEFENSE
Counterintelligence Field Activity
Department of Defense Education Activity
TRICARE Management Activity
Washington Headquarters Services, Acquisition and Procurement Office

ARMY
Headquarters, U.S. Army Contracting Command
Joint Contracting Command — Irag/Afghanistan
National Guard Bureau
Program Executive Office for Simulation, Training, and Instrumentation
U.S. Army Aviation and Missile Life Cycle Management Command
U.S. Army Communications-Electronics Life Cycle Management Command
U.S. Army Corps of Engineers
.S. Army Expeditionary Contracting Command
. Army Intelligence and Security Command
. Army Joint Munitions and Lethality Life Cycle Management Command
. Army Medical Command
. Army Medical Research and Materiel Command
. Army Mission and Installation Contracting Command
. Army Research, Development, and Engineering Command
. Army Space and Missile Defense Command
. Army Sustainment Command
. Army Tank-Automotive and Armaments Life Cycle Management
" Command
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Office of the Deputy Assistant Secretary of the Navy (Acquisition & Logistics
Management)

Naval Air Systems Command

Space and Naval Warfare Systems Command

Naval Facilities Engineering Command

Naval Inventory Control Point

Naval Sea Systems Command

Naval Supply Systems Command

Office of Naval Research

Military Sealift Command

Strategic Systems Programs

Marine Corps Systems Command

Installations and Logistics, Headquarters, U.S. Marine Corps

AIR FORCE
Office of the Assistant Secretary of the Air Force (Acquisition)
Office of the Deputy Assistant Secretary (Contracting)
Air Force Materiel Command
Air Force Reserve Command
Air Combat Command
Air Mobility Command
Air Education and Training Command
Pacific Air Forces
United States Air Forces in Europe
Air Force Space Command
Air Force District of Washington
Air Force Operational Test & Evaluation Center
Air Force Special Operations Command
United States Air Force Academy
Aeronautical Systems Center
Air Armament Center
Electronic Systems Center
Space and Missile Systems Center

DEFENSE ADVANCED RESEARCH PROJECTS AGENCY
Office of the Deputy Director, Management

DEFENSE BUSINESS TRANSFORMATION AGENCY
Contracting Office

DEFENSE COMMISSARY AGENCY
Directorate of Contracting

DEFENSE CONTRACT MANAGEMENT AGENCY
Office of the Director, Defense Contract Management Agency

DEFENSE FINANCE AND ACCOUNTING SERVICE
External Services, Defense Finance and Accounting Service

DEFENSE INFORMATION SYSTEMS AGENCY
Defense Information Technology Contracting Organization
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DEFENSE INTELLIGENCE AGENCY
Office of Procurement

DEFENSE LOGISTICS AGENCY
Acquisition Management Directorate
Defense Supply Centers
Defense Energy Support Center

DEFENSE SECURITY COOPERATION AGENCY
Contracting Division

DEFENSE SECURITY SERVICE
Acquisition and Contracting Branch

DEFENSE THREAT REDUCTION AGENCY
Acquisition Management Office

MISSILE DEFENSE AGENCY
Headquarters, Missile Defense Agency

NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY
Procurement and Contracting Office

NATIONAL SECURITY AGENCY
Headquarters, National Security Agency

UNITED STATES SPECIAL OPERATIONS COMMAND
Headquarters, United States Special Operations Command

UNITED STATES TRANSPORTATION COMMAND
Directorate of Acquisition

“Contracting officer's representative” means an individual designated and authorized in
writing by the contracting officer to perform specific technical or administrative
functions.

“Departments and agencies,” as used in DFARS, means the military departments and
the defense agencies. The military departments are the Departments of the Army,
Navy, and Air Force (the Marine Corps is a part of the Department of the Navy). The
defense agencies are the Defense Advanced Research Projects Agency, the Defense
Business Transformation Agency, the Defense Commissary Agency, the Defense
Contract Management Agency, the Defense Finance and Accounting Service, the
Defense Information Systems Agency, the Defense Intelligence Agency, the Defense
Logistics Agency, the Defense Security Cooperation Agency, the Defense Security
Service, the Defense Threat Reduction Agency, the Missile Defense Agency, the
National Geospatial-Intelligence Agency, and the National Security Agency.

“Department of Defense (DoD),” as used in DFARS, means the Department of Defense,
the military departments, and the defense agencies.

“Executive agency” means for DoD, the Department of Defense, the Department of the
Army, the Department of the Navy, and the Department of the Air Force.
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“General public” and “non-governmental entities,” as used in the definition of
“commercial item” at FAR 2.101, do not include the Federal Government or a State,
local, or foreign government (Pub. L. 110-181, Section 815(b)).

“Head of the agency” means, for DoD, the Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, and the Secretary of the Air Force. Subject to the
direction of the Secretary of Defense, the Under Secretary of Defense (Acquisition,
Technology, and Logistics), and the Director of Defense Procurement and Acquisition
Policy, the directors of the defense agencies have been delegated authority to act as
head of the agency for their respective agencies (i.e., to perform functions under the
FAR or DFARS reserved to a head of agency or agency head), except for such actions
that by terms of statute, or any delegation, must be exercised within the Office of the
Secretary of Defense. (For emergency acquisition flexibilities, see 218.270.)

“Procedures, Guidance, and Information (PGI)” means a companion resource to the
DFARS that—

(1) Contains mandatory internal DoD procedures. The DFARS will direct
compliance with mandatory procedures using imperative language such as “Follow the
procedures at...” or similar directive language;

(2) Contains non-mandatory internal DoD procedures and guidance and
supplemental information to be used at the discretion of the contracting officer. The
DFARS will point to non-mandatory procedures, guidance, and information using
permissive language such as “The contracting officer may use...” or “Additional
information is available at...” or other similar language;

(3) Is numbered similarly to the DFARS, except that each PGI numerical
designation is preceded by the letters “PGI”; and

(4) Is available electronically at http://www.acq.osd.mil/dpap/dars/index.htm.

“Senior procurement executive” means, for DoD—

Department of Defense (including the defense agencies)--Under Secretary of
Defense (Acquisition, Technology, and Logistics);

Department of the Army--Assistant Secretary of the Army (Acquisition, Logistics
and Technology);

Department of the Navy--Assistant Secretary of the Navy (Research,
Development and Acquisition);

Department of the Air Force--Assistant Secretary of the Air Force
(Acquisition).

The directors of the defense agencies have been delegated authority to act as senior
procurement executive for their respective agencies, except for such actions that by
terms of statute, or any delegation, must be exercised by the Under Secretary of
Defense (Acquisition, Technology, and Logistics).

“Tiered evaluation of offers,” also known as “cascading evaluation of offers,” means a
procedure used in negotiated acquisitions, when market research is inconclusive for
justifying limiting competition to small business concerns, whereby the contracting
officer—

1998 EDITION 202.1-4



Defense Federal Acquisition Regulation Supplement

Part 202--Definitions of Words and Terms

(1) Solicits and receives offers from both small and other than small business
concerns;

(2) Establishes a tiered or cascading order of precedence for evaluating offers that is
specified in the solicitation; and

(3) If no award can be made at the first tier, evaluates offers at the next lower tier,
until award can be made.
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SUBPART 209.4-DEBARMENT, SUSPENSION, AND INELIGIBILITY
(Revised August 25, 2009)
209.402 Policy.

(d) The suspension and debarment procedures in Appendix H are to be followed by
all debarring and suspending officials.

(e) The department or agency shall provide a copy of Appendix H, Debarment and
Suspension Procedures, to contractors at the time of their suspension or when they are
proposed for debarment and upon request to other interested parties.

209.403 Definitions.
“Debarring and suspending official.”

(1) For DoD, the designees are—

Army--Commander, U.S. Army Legal Services Agency

Navy--The General Counsel of the Department of the Navy

Air Force--Deputy General Counsel (Contractor Responsibility)

Defense Advanced Research Projects Agency--The Director

Defense Information Systems Agency--The General Counsel

Defense Logistics Agency--The Special Assistant for Contracting Integrity

National Geospatial-Intelligence Agency--The General Counsel

Defense Threat Reduction Agency--The Director

National Security Agency--The Senior Acquisition Executive

Missile Defense Agency--The General Counsel

Overseas installations--as designated by the agency head

(2) Overseas debarring and suspending officials—

(1) Are authorized to debar or suspend contractors located within the
official's geographic area of responsibility under any delegation of authority they receive
from their agency head.

(1) Debar or suspend in accordance with the procedures in FAR Subpart 9.4
or under modified procedures approved by the agency head based on consideration of

the laws or customs of the foreign countries concerned.

(111) In addition to the bases for debarment in FAR 9.406-2, may consider
the following additional bases—
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(A) The foreign country concerned determines that a contractor has
engaged in bid-rigging, price-fixing, or other anti-competitive behavior; or

(B) The foreign country concerned declares the contractor to be formally
debarred, suspended, or otherwise ineligible to contract with that foreign government
or its instrumentalities.

(3) The Defense Logistics Agency Special Assistant for Contracting Integrity is
the exclusive representative of the Secretary of Defense to suspend and debar
contractors from the purchase of Federal personal property under the Federal Property
Management Regulations (41 CFR 101-45.6) and the Defense Materiel Disposition
Manual (DoD 4160.21-M).

209.405 Effect of listing.

(a) Under 10 U.S.C. 2393(b), when a department or agency determines that a
compelling reason exists for it to conduct business with a contractor that is debarred or
suspended from procurement programs, it must provide written notice of the
determination to the General Services Administration, Office of Acquisition Policy.
Examples of compelling reasons are—

~ (1) Only a debarred or suspended contractor can provide the supplies or
services;

(1) Urgency requires contracting with a debarred or suspended contractor;

(i11)) The contractor and a department or agency have an agreement covering
the same events that resulted in the debarment or suspension and the agreement
includes the department or agency decision not to debar or suspend the contractor; or

(iv) The national defense requires continued business dealings with the
debarred or suspended contractor.

(b)@) The Procurement Cause and Treatment Code "H" annotation in the GSA List
of Parties Excluded from Federal Procurement and Nonprocurement Programs
1dentifies contractor facilities where no part of a contract or subcontract may be
performed because of a violation of the Clean Air Act (42 U.S.C. 7606) or the Clean
Water Act (33 U.S.C. 1368).

(1) Under the authority of Section 8 of Executive Order 11738, the agency head
may grant an exemption permitting award to a contractor using a Code "H" ineligible
facility if the agency head determines that such an exemption is in the paramount
interest of the United States.

(A) The agency head may delegate this exemption authority to a level no
lower than a general or flag officer or a member of the Senior Executive Service.

(B) The official granting the exemption—
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(1) Shall promptly notify the Environmental Protection Agency
suspending and debarring official of the exemption and the corresponding justification;
and

(2) May grant a class exemption only after consulting with the
Environmental Protection Agency suspending and debarring official.

(C) Exemptions shall be for a period not to exceed one year. The continuing
necessity for each exemption shall be reviewed annually and, upon the making of a new
determination, may be extended for periods not to exceed one year.

(D) All exemptions must be reported annually to the Environmental
Protection Agency suspending and debarring official.

(E) See PGI 209.405 for additional procedures and information.
209.405-1 Continuation of current contracts.

(b) Unless the agency head makes a written determination that a compelling reason
exists to do so, ordering activities shall not—

(1) Place orders exceeding the guaranteed minimum under indefinite quantity
contracts; or

(11) When the agency is an optional user, place orders against Federal Supply
Schedule contracts.

(¢) This includes exercise of options.
209.405-2 Restrictions on subcontracting.

(a) The contracting officer shall not consent to any subcontract with a firm, or a
subsidiary of a firm, that is identified by the Secretary of Defense as being owned or
controlled by the government of a terrorist country unless the agency head states in
writing the compelling reasons for the subcontract.

209.406 Debarment.
209.406-1 General.

(a)(@) When the debarring official decides that debarment is not necessary, the
official may require the contractor to enter into a written agreement which includes—

(A) A requirement for the contractor to establish, if not already established,
and to maintain the standards of conduct and internal control systems prescribed by
Subpart 203.70; and

(B) Other requirements the debarring official considers appropriate.
(11) Before the debarring official decides not to suspend or debar in the case of

an indictment or conviction for a felony, the debarring official must determine that the
contractor has addressed adequately the circumstances that gave rise to the
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misconduct, and that appropriate standards of ethics and integrity are in place and are
working.

209.406-2 Causes for debarment.

(1) Any person shall be considered for debarment if criminally convicted of
intentionally affixing a label bearing a “Made in America” inscription to any product
sold in or shipped to the United States or its outlying areas that was not made in the
United States or its outlying areas (10 U.S.C. 2410f).

(1) The debarring official will make a determination concerning debarment not
later than 90 days after determining that a person has been so convicted.

(i) In cases where the debarring official decides not to debar, the debarring
official will report that decision to the Director of Defense Procurement and Acquisition
Policy, who will notify Congress within 30 days after the decision is made.

(2) Any contractor that knowingly provides compensation to a former DoD official in
violation of Section 847 of the National Defense Authorization Act for Fiscal Year 2008
(Pub. L. 110-181) may face suspension and debarment proceedings in accordance with
41 U.S.C. 423(e)(3)(A)(11).

209.406-3 Procedures.

Refer all matters appropriate for consideration by an agency debarring and suspending
official as soon as practicable to the appropriate debarring and suspending official
identified in 209.403. Any person may refer a matter to the debarring and suspending
official. Follow the procedures at PGI 209.406-3.

209.407 Suspension.

209.407-3 Procedures.

Refer all matters appropriate for consideration by an agency debarring and suspending
official as soon as practicable to the appropriate debarring and suspending official
identified in 209.403. Any person may refer a matter to the debarring and suspending
official. Follow the procedures at PGI 209.407-3.

209.409 Solicitation provision and contract clause.

Use the clause at 252.209-7004, Subcontracting with Firms That Are Owned or
Controlled by the Government of a Terrorist Country, in solicitations and contracts
with a value of $100,000 or more.

209.470 Reserve Officer Training Corps and military recruiting on campus.
209.470-1 Definition.

"Institution of higher education," as used in this section, means an institution that
meets the requirements of 20 U.S.C. 1001 and includes all subelements of such an

institution.

209.470-2 Policy.
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(a) Except as provided in paragraph (b) of this subsection, 10 U.S.C. 983 prohibits
DoD from providing funds by contract or grant to an institution of higher education if
the Secretary of Defense determines that the institution has a policy or practice that
prohibits or in effect prevents—

(1) The Secretary of a military department from maintaining, establishing, or
operating a unit of the Senior Reserve Officer Training Corps (ROTC) at that
nstitution;

(2) A student at that institution from enrolling in a unit of the Senior ROTC at
another institution of higher education;

(3) The Secretary of a military department or the Secretary of Transportation
from gaining entry to campuses, or access to students on campuses, for purposes of
military recruiting; or

(4) Military recruiters from accessing certain information pertaining to
students enrolled at that institution.

(b) The prohibition in paragraph (a) of this subsection does not apply to an
institution of higher education if the Secretary of Defense determines that—

(1) The institution has ceased the policy or practice described in paragraph (a)
of this subsection; or

(2) The institution has a long-standing policy of pacifism based on historical
religious affiliation.

209.470-3 Procedures.

If the Secretary of Defense determines that an institution of higher education is
ineligible to receive DoD funds because of a policy or practice described in
209.470-2(a)—

(a) The Secretary of Defense will list the institution on the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs published by the General
Services Administration (also see FAR 9.404 and 32 CFR Part 216); and

(b) DoD components—

(1) Shall not solicit offers from, award contracts to, or consent to subcontracts
with the institution;

(2) Shall make no further payments under existing contracts with the
mstitution; and

(3) Shall terminate existing contracts with the institution.
209.470-4 Contract clause.
Use the clause at 252.209-7005, Reserve Officer Training Corps and Military Recruiting

on Campus, in all solicitations and contracts with institutions of higher education.

209.471 Congressional Medal of Honor.
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In accordance with Section 8118 of Pub. L. 105-262, do not award a contract to, extend
a contract with, or approve the award of a subcontract to any entity that, within the
preceding 15 years, has been convicted under 18 U.S.C. 704 of the unlawful
manufacture or sale of the Congressional Medal of Honor. Any entity so convicted will
be listed as ineligible on the List of Parties Excluded from Federal Procurement and
Nonprocurement Programs published by the General Services Administration.

1998 EDITION 209.4-6



Defense Federal Acquisition Regulation Supplement

Part 214—Sealed Bidding

SUBPART 214.4—-OPENING OF BIDS AND AWARD OF CONTRACT

(Revised August 25, 2009)

214.404 Rejection of bids.

214.404-1 Cancellation of invitations after opening.

The contracting officer shall make the written determinations required by FAR 14.404-

1(c) and (e).

214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed before award.

(e) Authority for making a determination under FAR 14.407-3(a), (b), and (d) is
delegated for the defense agencies, without power of redelegation, as follows:

6)) Defense Advanced Research Projects Agency:
General Counsel, DARPA.

(11) Defense Information Systems Agency:
General Counsel, DISA.

(111)  Defense Intelligence Agency:
Principal Assistant for Acquisition.

(iv)  Defense Logistics Agency:
(A) General Counsel, DLA; and
(B) Associate General Counsel, DLA.

) National Geospatial-Intelligence Agency:
General Counsel, NGA.

(vi)  Defense Threat Reduction Agency:
General Counsel, DTRA.

(vii)  National Security Agency:
Director of Procurement, NSA.

(vii) Missile Defense Agency:
General Counsel, MDA.

(ix) Defense Contract Management Agency
General Counsel, DCMA
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SUBPART 227.70-INFRINGEMENT CLAIMS, LICENSES, AND
ASSIGNMENTS
(Revised August 25, 2009)

227.7000 Scope.
This subpart prescribes policy, procedures, and instructions for use of clauses with
respect to processing licenses, assignments, and infringement claims.

227.7001 Policy.

Whenever a claim of infringement of privately owned rights in patented inventions or
copyrighted works is asserted against any Department or Agency of the Department of
Defense, all necessary steps shall be taken to investigate, and to settle
administratively, deny, or otherwise dispose of such claim prior to suit against the
United States. This subpart 227.70 does not apply to licenses or assignments acquired
by the Department of Defense under the Patent Rights clauses.

227.7002 Statutes pertaining to administrative claims of infringement.
Statutes pertaining to administrative claims of infringement in the Department of
Defense include the following: the Foreign Assistance Act of 1961, 22 U.S.C. 2356
(formerly the Mutual Security Acts of 1951 and 1954); the Invention Secrecy Act, 35
U.S.C. 181-188; 10 U.S.C. 2386; 28 U.S.C. 1498; and 35 U.S.C. 286.

227.7003 Claims for copyright infringement.
The procedures set forth herein will be followed, where applicable, in copyright
infringement claims.

227.7004 Requirements for filing an administrative claim for patent
infringement.

(a) A patent infringement claim for compensation, asserted against the United
States under any of the applicable statutes cited in 227.7002, must be actually
communicated to and received by a Department, agency, organization, office, or field
establishment within the Department of Defense. Claims must be in writing and
should include the following:

(1) An allegation of infringement;
(2) A request for compensation, either expressed or implied;
(3) A citation of the patent or patents alleged to be infringed;

(4) A sufficient designation of the alleged infringing item or process to permit
1dentification, giving the military or commercial designation, if known, to the claimant;

(5) A designation of at least one claim of each patent alleged to be infringed; or

(6) As an alternative to (a)(4) and (5) of this section, a declaration that the
claimant has made a bona fide attempt to determine the item or process which is
alleged to infringe, but was unable to do so, giving reasons, and stating a reasonable
basis for his belief that his patent or patents are being infringed.

1998 EDITION 227.70-1



Defense Federal Acquisition Regulation Supplement

Part 227—Patents, Data, and Copyrights

(b) In addition to the information listed in (a) above, the following material and
information is generally necessary in the course of processing a claim of patent
infringement. Claimants are encouraged to furnish this information at the time of
filing a claim to permit the most expeditious processing and settlement of the claim.

(1) A copy of the asserted patent(s) and identification of all claims of the patent
alleged to be infringed.

(2) Identification of all procurements known to claimant which involve the
alleged infringing item or process, including the identity of the vendor or contractor and
the Government procuring activity.

(3) A detailed identification of the accused article or process, particularly where
the article or process relates to a component or subcomponent of the item procured, an
element by element comparison of the representative claims with the accused article or
process. If available, this identification should include documentation and drawings to
1lustrate the accused article or process in suitable detail to enable verification of the
infringement comparison.

(4) Names and addresses of all past and present licenses under the patent(s),
and copies of all license agreements and releases involving the patent(s).

(5) A brief description of all litigation in which the patent(s) has been or is now
mnvolved, and the present status thereof.

(6) A list of all persons to whom notices of infringement have been sent,
including all departments and agencies of the Government, and a statement of the
ultimate disposition of each.

(7) A description of Government employment or military service, if any, by the
mventor and/or patent owner.

(8) A list of all Government contracts under which the inventor, patent owner,
or anyone in privity with him performed work relating to the patented subject matter.

(9) Evidence of title to the patent(s) alleged to be infringed or other right to
make the claim.

(10) A copy of the Patent Office file of each patent if available to claimant.

(11) Pertinent prior art known to claimant, not contained in the Patent Office
file, particularly publications and foreign art.

In addition in the foregoing, if claimant can provide a statement that the investigation
may be limited to the specifically identified accused articles or processes, or to a specific
procurement, it may materially expedite determination of the claim.

(c) Any Department receiving an allegation of patent infringement which meets the
requirements of this paragraph shall acknowledge the same and supply the other
Departments which may have an interest therein with a copy of such communication
and the acknowledgement thereof.
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(1) For the Department of the Army--Chief, Patents, Copyrights, and
Trademarks Division, U.S. Army Legal Services Agency;

(2) For the Department of the Navy--The Patent Counsel for Navy, Office of
Naval Research;

(3) For the Department of the Air Force--Chief, Patents Division, Office of The
Judge Advocate General,

(4) For the Defense Logistics Agency--The Office of Counsel; for the National
Security Agency, the General Counsel;

(5) For the Defense Information Systems Agency--The Counsel,;
(6) For the Defense Threat Reduction Agency--The General Counsel; and
(7) For the National Geospatial-Intelligence Agency--The Counsel.

(d) If a communication alleging patent infringement is received which does not
meet the requirements set forth in paragraph (c) of this section, the sender shall be
advised in writing—

(1) That his claim for infringement has not been satisfactorily presented, and
(2) Of the elements considered necessary to establish a claim.

(e) A communication making a proffer of a license in which no infringement is
alleged shall not be considered as a claim for infringement.

227.7005 Indirect notice of patent infringement claims.

(a) A communication by a patent owner to a Department of Defense contractor
alleging that the contractor has committed acts of infringement in performance of a
Government contract shall not be considered a claim within the meaning of 227.7004
until it meets the requirements specified therein.

(b) Any Department receiving an allegation of patent infringement which meets the
requirements of 227.7004 shall acknowledge the same and supply the other
Departments (see 227.7004(c)) which may have an interest therein with a copy of such
communication and the acknowledgement thereof.

(c) If a communication covering an infringement claim or notice which does not
meet the requirements of 227.7004(a) is received from a contractor, the patent owner
shall be advised in writing as covered by the instructions of 227. ’7004(d)

227.7006 Investigation and administrative disposition of claims.

An investigation and administrative determination (denial or settlement) of each claim
shall be made in accordance with instructions and procedures established by each
Department, subject to the following:

(a) When the procurement responsibility for the alleged infringing item or process is
assigned to a single Department or only one Department is the purchaser of the alleged

1998 EDITION 227.70-3



Defense Federal Acquisition Regulation Supplement

Part 227—Patents, Data, and Copyrights

infringing item or process, and the funds of that Department only are to be charged in
the settlement of the claim, that Department shall have the sole responsibility for the
investigation and administrative determination of the claim and for the execution of
any agreement in settlement of the claim. Where, however, funds of another
Department are to be charged, in whole or in part, the approval of such Department
shall be obtained as required by 208.7002. Any agreement in settlement of the claim,
approved pursuant to 208.7002 shall be executed by each of the Departments
concerned.

(b) When two or more Departments are the respective purchasers of alleged
infringing items or processes and the funds of those Departments are to be charged in
the settlement of the claim, the investigation and administrative determination shall be
the responsibility of the Department having the predominant financial interest in the
claim or of the Department or Departments as jointly agreed upon by the Departments
concerned. The Department responsible for negotiation shall, throughout the
negotiation, coordinate with the other Departments concerned and keep them advised
of the status of the negotiation. Any agreement in the settlement of the claim shall be
executed by each Department concerned.

227.7007 Notification and disclosure to claimants.

When a claim is denied, the Department responsible for the administrative
determination of the claim shall so notify the claimant or his authorized representative
and provide the claimant a reasonable rationale of the basis for denying the claim.
Disclosure of information or the rationale referred to above shall be subject to
applicable statutes, regulations, and directives pertaining to security, access to official
records, and the rights of others.

227.7008 Settlement of indemnified claims.

Settlement of claims involving payment for past infringement shall not be made
without the consent of, and equitable contribution by, each indemnifying contractor
involved, unless such settlement is determined to be in the best interests of the
Government and is coordinated with the Department of Justice with a view to
preserving any rights of the Government against the contractors involved. If consent of
and equitable contribution by the contractors are obtained, the settlement need not be
coordinated with the Department of Justice.

227.7009 Patent releases, license agreements, and assignments.

This section contains clauses for use in patent release and settlement agreements,
license agreements, and assignments, executed by the Government, under which the
Government acquires rights. Minor modifications of language (e.g., pluralization of
“Secretary” or “Contracting Officer”) in multidepartmental agreements may be made if
necessary.

227.7009-1 Required clauses.
(a) Covenant Against Contingent Fees. Insert the clause at FAR 52.203-5.
(b) Gratuities. Insert the clause at FAR 52.203-3.
(c) Assignment of Claims. Insert the clause at FAR 52.232-23.
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(d) Disputes. Pursuant to FAR Subpart 33.2, insert the clause at FAR 52.233-1.
(e) Non-Estoppel. Insert the clause at 252.227-7000.
227.7009-2 Clauses to be used when applicable.

(a) Release of past infringement. The clause at 252.227-7001, Release of Past
Infringement, is an example which may be modified or omitted as appropriate for
particular circumstances, but only upon the advice of cognizant patent or legal counsel.
(See footnotes at end of clause.)

(b) Readjustment of payments. The clause at 252.227-7002, Readjustment of
Payments, shall be inserted in contracts providing for payment of a running royalty.

(¢) Termination. The clause at 252.227-7003, Termination, is an example for use in
contracts providing for the payment of a running royalty. This clause may be modified
or omitted as appropriate for particular circumstances, but only upon the advice of
cognizant patent or legal counsel (see 227.7004(c)).

227.7009-3 Additional clauses—-contracts except running royalty contracts.
The following clauses are examples for use in patent release and settlement
agreements, and license agreements not providing for payment by the Government of a
running royalty.

(a) License Grant. Insert the clause at 252.227-7004.

(b) License Term. Insert one of the clauses at 252.227-7005 Alternate I or Alternate
I1, as appropriate.

227.7009-4 Additional clauses—contracts providing for payment of a running
royalty.

The clauses set forth below are examples which may be used in patent release and
settlement agreements, and license agreements, when it is desired to cover the subject
matter thereof and the contract provides for payment of a running royalty.

(a) License grant--running royalty. No Department shall be obligated to pay
royalties unless the contract is signed on behalf of such Department. Accordingly, the
License Grant clause at 252.227-7006 should be limited to the practice of the invention
by or for the signatory Department or Departments.

(b) License term—running royalty. The clause at 252.227-7007 is a sample form for
expressing the license term.

(c) Computation of royalties. The clause at 252.227-7008 providing for the
computation of royalties, may be of varying scope depending upon the nature of the
royalty bearing article, the volume of procurement, and the type of contract pursuant to
which the procurement is to be accomplished.

(d) Reporting and payment of royalties.

(1) The contract should contain a provision specifying the office designated
within the specific Department involved to make any necessary reports to the
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contractor of the extent of use of the licensed subject matter by the entire Department,
and such office shall be charged with the responsibility of obtaining from all procuring
offices of that Department the information necessary to make the required reports and
corresponding vouchers necessary to make the required payments. The clause at
252.227-7009 is a sample for expressing reporting and payment of royalties
requirements.

(2) Where more than one Department or Government Agency is licensed and
there is a ceiling on the royalties payable in any reporting period, the licensing
Departments or Agencies shall coordinate with respect to the pro rata share of royalties
to be paid by each.

(e) License to other government agencies. When it is intended that a license on the
same terms and conditions be available to other departments and agencies of the
Government, the clause at 252.227-7010 is an example which may be used.

227.7010 Assignments.

(@) The clause at 252.227-7011 1s an example which may be used in contracts of
assignment of patent rights to the Government.

(b) To facilitate proof of contracts of assignments, the acknowledgement of the
contractor should be executed before a notary public or other officer authorized to
administer oaths (35 U.S.C. 261).

227.7011 Procurement of rights in inventions, patents, and copyrights.

Even though no infringement has occurred or been alleged, it is the policy of the
Department of Defense to procure rights under patents, patent applications, and
copyrights whenever it is in the Government's interest to do so and the desired rights
can be obtained at a fair price. The required and suggested clauses at 252.227-7004
and 252.227-7010 shall be required and suggested clauses, respectively, for license
agreements and assignments made under this paragraph. The instructions at
227.7009-3 and 227.7010 concerning the applicability and use of those clauses shall be
followed insofar as they are pertinent.

227.7012 Contract format.
The format at 252.227-7012 appropriately modified where necessary, may be used for
contracts of release, license, or assignment.

227.7013 Recordation.

Executive Order No. 9424 of 18 February 1944 requires all executive Departments and
agencies of the Government to forward through appropriate channels to the
Commissioner of Patents and Trademarks, for recording, all Government interests in
patents or applications for patents.
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SUBPART 237.72-EDUCATIONAL SERVICE AGREEMENTS
(Revised August 25, 2009)

237.7200 Scope.

(a) This subpart prescribes acquisition procedures for educational services from
schools, colleges, universities, or other educational institutions. This subpart does not
include tuition assistance agreements, i.e., payment by the Government of partial
tuition under the off-duty educational program.

(b) As used in the subpart—

(1) “Facilities” does not include the institution's dining rooms or dormitories;
and

(2) “Fees” does not include charges for meals or lodging.
237.7201 Educational service agreement.

(a) An educational service agreement is not a contract, but is an ordering
agreement under which the Government may order educational services.

(b) Educational service agreements provide for ordering educational services
when—

(1) The Government pays normal tuition and fees for educational services
provided to a student by the institution under its normal schedule of tuition and fees
applicable to all students generally; and

(2) Enrollment is at the institution under the institution's normal rules and in
courses and curricula which the institution offers to all students meeting admission
requirements.

237.7202 Limitations.

(a) Make no agreement under this subpart which will result in payment of
Government funds for tuition or other expenses for training in any legal profession,
except in connection with the detailing of commissioned officers to law schools under 10
U.S.C. 2004.

(b) Educational service agreements are not used to provide special courses or
special fees for Government students.

237.7203 Duration.

(a) Educational service agreements are for an indefinite duration and remain in
effect until terminated.

(b) The issuing activity must establish procedures to review each educational
service agreement at least once each year. Review dates should consider the
institution's academic calendar and occur at least 30 days before the beginning of a

1998 EDITION 237.72-1



Defense Federal Acquisition Regulation Supplement

Part 237—Service Contracting

term. The purpose of the review is to incorporate changes to reflect requirements of
any statute, Executive Order, FAR, or DFARS.

(c) If the contracting officer and the institution do not agree on required changes,
terminate the agreement.

237.7204 Format and clauses for educational service agreements.

Educational service agreements under this subpart shall be in the following format.
Add to the schedule any other provisions necessary to describe the requirements, if they
are consistent with the following provisions and the policy of acquiring educational
services in the form of standard course offerings at the prevailing rates of the
institution.

EDUCATIONAL SERVICE AGREEMENT

Agreement No.

1. This agreement entered into on the day of , 18
between the Government, represented by the Contracting Officer, and the Contractor,
(name of institution) , an educational institution located in
(city) , (state)

2. This agreement is for educational services to be provided by the Contractor to
Government personnel at the Contractor's institution. The Contractor shall provide
instruction with standard offerings of courses available to the public.

3. The Government shall pay for services under the Contractor's normal schedule of
tuition and fees applicable to the public and in effect at the time the services are
performed.

4. The Government will review this agreement annually before the anniversary of
its effective date for the purpose of incorporating changes required by statutes,
executive orders, the Federal Acquisition Regulation, or the Defense Federal
Acquisition Regulation Supplement. Changes required to be made by modification to
this agreement or by issuance of a superseding agreement. If mutual agreement on the
changes cannot be reached, the Government will terminate this agreement.

5. The parties may amend this agreement only by mutual consent.

6. This agreement shall start on the date in paragraph 1 and shall continue until
terminated.

7. The estimated annual cost of this agreement is $ . This estimate is for
administrative purposes only and does not impose any obligation on the Government to
request any services or make any payment.

8. Advance payments are authorized by 10 U.S.C. 2396(a)(3).

9. Submit invoices to: (name and address of activity)
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SCHEDULE PROVISIONS
1. Ordering procedures and services to be provided.

(a) The Contractor shall promptly deliver to the Contracting Officer one copy of
each catalog applicable to this agreement, and one copy of any subsequent revision.

(b) The Government will request educational services under this agreement by
a (insert type of request, such as, delivery order, official Government order, or other
written communication). The (insert type of request, such as, delivery order, official
Government order, or other written communication) will contain the number of this
agreement and will designate as students at the Contractor's institution one or more
Government-selected persons who have already been accepted for admission under the
Contractor's usual admission standards.

(c) All students under this agreement shall register in the same manner, be
subject to the same academic regulations, and have the same privileges, including the
use of all facilities and equipment as any other students enrolled in the institution.

(d) Upon enrolling each student under this agreement, the Contractor shall,
where the resident or nonresident status involves a difference in tuition or fees—

(1) Determine the resident or nonresident status of the student;

(i1) Notify the student and the Contracting Officer of the determination. If
there 1s an appeal of the determination;

(111) If there is an appeal of the determination, process the appeal under the
Contractor's standard procedures;

(iv) Notify the student and Contracting Officer of the result; and
(v) Make the determination a part of the student's permanent record.

(e) The Contractor shall not furnish any instruction or other services to any
student under this agreement before the effective date of a request for services in the
form specified in paragraph (b) of this schedule.

2. Change in curriculum. The Contracting Officer may vary the curriculum for any
student enrolled under this agreement but shall not require or make any change in any
course without the Contractor's consent.

3. Payment.

(a) The Government shall pay the Contractor the normal tuition and fees which
the Contractor charges any students pursuing the same or similar curricula, except for
any tuition and fees which this agreement excludes. The Contractor may change any
tuition and fees, provided—

(1) The Contractor publishes the revisions in a catalog or otherwise publicly
announces the revisions;
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(2) Applies the revisions uniformly to all students studying the same or
similar curricula;

(3) Provides the Contracting Officer notice of changes before their effective
date.

(b) The Contractor shall not establish any tuition or fees which apply solely to
students under this agreement.

(c) If the Contractor regularly charges higher tuition and fees for nonresident
students, the Contractor may charge the Government the normal nonresident tuition
and fees for students under this agreement who are nonresidents. The Government
shall not claim resident tuition and fees for any student solely on the basis of the
student residing in the State as a consequence of enrollment under this agreement.

(d) The Contractor shall charge the Government only the tuition and fees which
relate directly to enrollment as a student. Tuition and fees may include—

(1) Penalty fees for late registration or change of course caused by the
Government;

(11) Mandatory health fees and health insurance charges; and

(111) Any flat rate charge applicable to all students registered for research
that appears in the Contractor's publicly announced fee schedule.

(e) The Contractor shall not charge the Government for—

(1) Permit charges, such as vehicle registration or parking fees, unless
specifically authorized in the request for service; and

(1)) Any equipment, refundable deposits, or any items or services (such as
computer time) related to student research.

(f) Normally, the Contractor shall not directly charge individual students for
application fees or any other fee chargeable to this agreement. However, if the
Contractor's standard procedures require payment of any fee before the student is
enrolled under this agreement, the Contractor may charge the student. When the
Contractor receives payment from the Government, the Contractor shall fully
reimburse the student.

(g) For each term the Contractor enrolls students under this agreement, the
Contractor shall submit copies of an invoice listing charges for each student
separately. The Contractor shall submit invoices within days after the start of
the term and shall include—

(1) Agreement number and inclusive dates of the term;
(11) Name of each student;

(111) A list showing each course for each student if the school charges by
credit hour;
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(1v) The resident or nonresident status of each student (if applicable to the
Contractor's school); and

(v) A breakdown of charges for each student, including credit hours, tuition,
application fee, and other fees. Provide a total for each student and a grand total for all
students listed on the invoice.

(h) If unforeseen events require additional charges that are otherwise payable
under the Contractor's normal tuition and fee schedule, the Contractor may submit a
supplemental invoice or make the adjustment on the next regular invoice under this
agreement. The Contractor shall clearly identify and explain the supplemental invoice
or the adjustment.

(1) The Contractor shall apply any credits resulting from withdrawal of
students, or from any other cause under its standard procedures, to subsequent invoices
submitted under this agreement. Credits should appear on the first invoice submitted
after the action resulting in the credits. If no subsequent invoice is submitted, the
Contractor shall deliver to the Contracting Officer a check drawn to the order of the
office designated for contract administration. The Contractor shall identify the reason
for the credit and the applicable term dates in all cases.

4. Withdrawal of students.

(a) The Government may, at its option and at any time, withdraw financial
support for any student by issuing official orders. The Government will furnish
copies of the orders to the Contractor within a reasonable time after publication.

(b) The Contractor may request withdrawal by the Government of any student
for academic or disciplinary reasons.

(c) If withdrawal occurs before the end of a term, the Government will pay any
tuition and fees due for the current term. The Contractor shall credit the Government
with any charges eligible for refund under the Contractor's standard procedures for any
students in effect on the date of withdrawal.

(d) Withdrawal of students by the Government will not be the basis for any
special charge or claim by the Contractor other than charges under the Contractor's
standard procedures.

5. Transcripts. Within a reasonable time after withdrawal of a student for any
reason, or after graduation, the Contractor shall send to the Contacting Officer (or to an
address supplied by the Contracting Officer) one copy of an official transcript showing
all work by the student at the institution until such withdrawal or graduation.

6. Student teaching. The Government does not anticipate the Contractor awarding
fellowships and assistantships to students attending school under this agreement.
However, for graduate students, should both the student and the Contractor decide it to
be in the student's best interests to assist in the institution's teaching program, the
Contractor may provide nominal compensation for part-time service. Base the
compensation on the Contractor's practices and procedures for other students of similar
accomplishment in that department or field. The Contractor shall apply the
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compensation as a credit against any invoices presented for payment for any period in
which the student performed the part-time teaching service.

7. Termination of agreement.

(a) Either party may terminate this agreement by giving 30 days advance
written notice of the effective date of termination. In the event of termination, the
Government shall have the right, at its option, to continue to receive educational
services for those students already enrolled in the contractor's institution under this
agreement until such time that the students complete their courses or curricula or the
Government withdraws them from the Contractor's institution. The terms and
conditions of this agreement in effect on the effective date of the termination shall
continue to apply to such students remaining in the Contractor's institution.

(b) Withdrawal of students under Schedule provision 4 shall not be considered
a termination within the meaning of this provision 7.

(c) Termination by either party shall not be the basis for any special charge or
claim by the Contractor, other than as provided by the Contractor's standard
procedures.

GENERAL PROVISIONS
Use the following clauses in educational service agreements:
1. FAR 52.202-1, Definitions, and add the following paragraphs (h) through (m).

(h) “Term” means the period of time into which the Contractor divides the
academic year for purposes of instruction. This includes “semester,” “trimester,”
“quarter,” or any similar word the Contractor may use.

(1) “Course” means a series of lectures or instructions, and laboratory periods,
relating to one specific representation of subject matter, such as Elementary College
Algebra, German 401, or Surveying. Normally, a student completes a course in one
term and receives a certain number of semester hours credit (or equivalent) upon
successful completion.

() “Curriculum” means a series of courses having a unified purpose and
belonging primarily to one major academic field. It will usually include certain required
courses and elective courses within established criteria. Examples include Business
Administration, Civil Engineering, Fine and Applied Arts, and Physics. A curriculum
normally covers more than one term and leads to a degree or diploma upon successful
completion.

(k) “Catalog” means any medium by which the Contractor publicly announces
terms and conditions for enrollment in the Contractor's institution, including tuition
and fees to be charged. This includes “bulletin,” “announcement,” or any other similar
word the Contractor may use.

(I) “Tuition” means the amount of money charged by an educational institution
for instruction, not including fees.
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(m) “Fees” means those applicable charges directly related to enrollment in the
Contractor's institution. Unless specifically allowed in the request for services, fees
shall not include—

(1) Any permit charge, such as parking and vehicle registration; or

(2) Charges for services of a personal nature, such as food, housing, and
laundry.

2. FAR 52.203-3, Gratuities.
3. FAR 52.203-5, Covenant Against Contingent Fees.

4. FAR 52.204-1, Approval of Contract, if required by department/agency
procedures.

5. FAR 52.215-2, Audit and Records--Negotiation.
6. FAR 52.215-8, Order of Precedence--Uniform Contract Format.
7. Conflicts Between Agreement and Catalog. Insert the following clause:
CONFLICTS BETWEEN AGREEMENT AND CATALOG
If there is any inconsistency between this agreement and any catalog or
other document incorporated in this agreement by reference or any of the

Contractor's rules and regulations, the provisions of this agreement shall
govern.

8. FAR 52.222-3, Convict Labor.

9. Under FAR 22.802, FAR 22.807, and FAR 22.810, use the appropriate clause
from FAR 52.222-26, Equal Opportunity.

10. FAR 52.233-1, Disputes.
11. Assignment of Claims. Insert the following clause:
ASSIGNMENT OF CLAIMS
No claim under this agreement shall be assigned.

12. FAR 52.252-4, Alterations in Contract, if required by department/agency
procedures.
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SIGNATURE PAGE

Agreement No. Date
THE UNITED STATES OF AMERICA
BY:

(Contracting Officer)

Activity
Location

(NAME OF CONTRACTOR)

BY:
(Title)
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252.244-7000 Subcontracts for Commercial Items and Commercial
Components (DoD Contracts).
As prescribed in 244.403, use the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL
COMPONENTS (DOD CONTRACTS) (AUG 2009)

In addition to the clauses listed in paragraph (c) of the Subcontracts for Commercial
Items clause of this contract (Federal Acquisition Regulation 52.244-6), the Contractor
shall include the terms of the following clauses, if applicable, in subcontracts for
commercial items or commercial components, awarded at any tier under this contract:

(a) 252.225-7009 Restriction on Acquisition of Certain Articles Containing Specialty
Metals (10 U.S.C. 2533b).

(b) 252.236-7013 Requirement for Competition Opportunity for American Steel
Producers, Fabricators, and Manufacturers (Pub. L. 110-329, Division E, Section 108).

(c) 252.246-7003 Notification of Potential Safety Issues.

(d) 252.247-7023 Transportation of Supplies by Sea (10 U.S.C. 2631).

(e) 252.247-7024 Notification of Transportation of Supplies by Sea (10 U.S.C. 2631).
(End of clause)
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