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SUBPART 204.71-UNIFORM CONTRACT LINE ITEM NUMBERING
SYSTEM
(Revised October 15, 2009)

204.7100 Scope.
This subpart prescribes policies and procedures for assigning contract line item
numbers.

204.7101 Definitions.

“Accounting classification reference number (ACRN)” means any combination of a two
position alpha/numeric code used as a method of relating the accounting classification
citation to detailed line item information contained in the schedule.

“Attachment” means any documentation, appended to a contract or incorporated by
reference, which does not establish a requirement for deliverables.

“Definitized item,” as used in this subpart, means an item for which a firm price has
been established in the basic contract or by modification.

“Exhibit” means a document, referred to in a contract, which is attached and
establishes requirements for deliverables. The term shall not be used to refer to any
other kind of attachment to a contract. The DD Form 1423, Contract Data
Requirements List, is always an exhibit, rather than an attachment.

“Nonseverable deliverable,” as used in this subpart, means a deliverable item that is a
single end product or undertaking, entire in nature, that cannot be feasibly subdivided
into discrete elements or phases without losing its identity.

“Undefinitized item,” as used in this subpart, means an item for which a price has not
been established in the basic contract or by modification.

204.7102 Policy.
(a) The numbering procedures of this subpart shall apply to all—

(1) Solicitations;
(2) Solicitation line and subline item numbers;
(3) Contracts as defined in FAR Subpart 2.1;
(4) Contract line and subline item numbers;
(5) Exhibits;
(6) Exhibit line and subline items; and

(7) Any other document expected to become part of the contract.
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(b) The numbering procedures are mandatory for all contracts where separate
contract line item numbers are assigned, unless—

(1) The contract is an indefinite-delivery type for petroleum products against
which posts, camps, and stations issue delivery orders for products to be consumed by
them; or

(2) The contract is a communications service authorization issued by the
Defense Information Systems Agency's Defense Information Technology Contracting
Organization.

204.7103 Contract line items.

204.7103-1 Criteria for establishing. '
Contracts shall identify the items or services to be acquired as separate contract line
items unless it is not feasible to do so.

(a) Contract line items shall have all four of the following characteristics; however,
there are exceptions within the characteristics, which may make establishing a
separate contract line item appropriate even though one of the characteristics appears
to be missing—

(1) Single unit price. The item shall have a single unit price or a single total
price, except—

(1) If the item is not separately priced (NSP) but the price is included in the
unit price of another contract line item, enter NSP instead of the unit price;

(11)) When there are associated subline items, established for other than
informational reasons, and those subline items are priced in accordance with 204.7104;

(111) When the items or services are being acquired on a cost-reimbursement
contract;

(iv) When the contract is for maintenance and repair services (e.g., a labor
hour contract) and firm prices have been established for elements of the total price of an
item but the actual number and quantity of the elements are not known until
performance. The contracting officer may structure these contracts to reflect a firm or
estimated total amount for each line item;

(v) When the contract line item 1s established to refer to an exhibit or an
attachment (if management needs dictate that a unit price be entered, the price shall be
set forth in the item description block and enclosed in parentheses); or

(vi) When the contract is an indefinite delivery type contract and provides
that the price of an item shall be determined at the time a delivery order is placed and
the price is influenced by such factors as the quantity ordered (e.g., 10-99 @ $1.00,
100-249 @ $.98, 250+ @ $.95), the destination, the FOB point, or the type of packaging
required.

(2) Separately identifiable. A contract line item must be identified separately
from any other items or services on the contract.
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(1) Supplies are separately identifiable if they have no more than one—
(A) National stock number (NSN);
(B) Item description; or
(C) Manufacturer's part number.

(1) Services are separately identifiable if they have no more than one—
(A) Scope of work; or
(B) Description of services.

(111) This requirement does not apply if there are associated subline items,
established for other than informational reasons, and those subline items include the
actual detailed identification in accordance with 204.7104. Where this exception
applies, use a general narrative description instead of the contract item description.

(3) Separate delivery schedule. Each contract line item or service shall have its
own delivery schedule, period of performance, or completion date expressly stated (“as
required” constitutes an expressly stated delivery term).

(1) The fact that there is more than one delivery date, destination,
performance date, or performance point may be a determining factor in the decision as
to whether to establish more than one contract line item.

(1) If a contract line item has more than one destination or delivery date,
the contracting officer may create individual contract line items for the different
destinations or delivery dates, or may specify the different delivery dates for the units
by destination in the delivery schedule.

(4) Single accounting classification citation.

(1 Each contract line item shall reference a single accounting classification
citation except as provided in paragraph (a)(4)(i1) of this subsection.

(1) The use of multiple accounting classification citations for a contract line
item is authorized in the following situations:

(A) A single, nonseverable deliverable to be paid for with R&D or other
funds properly incrementally obligated over several fiscal years in accordance with DoD
policy;

(B) A single, nonseverable deliverable to be paid for with different
authorizations or appropriations, such as in the acquisition of a satellite or the
modification of production tooling used to produce items being acquired by several
activities; or
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(C) A modification to an existing contract line item for a nonseverable
deliverable that results in the delivery of a modified item(s) where the item(s) and
modification are to be paid for with different accounting classification citations.

(111) When the use of multiple accounting classification citations is
authorized for a single contract line item, establish informational subline items for each
accounting classification citation in accordance with 204.7104-1(a).

(b) All subline items and exhibit line items under one contract line item shall be the
same contract type as the contract line item.

(¢c) For a contract that contains a combination of fixed-price line items, time-and-
materials/labor-hour line items, and/or cost-reimbursement line items, identify the
contract type for each contract line item in Section B, Supplies or Services and
Prices/Costs, to facilitate appropriate payment.

(d) Exhibits may be used as an alternative to putting a long list of contract line
items in the schedule. If exhibits are used, create a contract line item citing the
exhibit's identifier. See 204.7105(a).

(e) If the contract involves a test model or a first article which must be approved,
establish a separate contract line item or subline item for each item of supply or service
which must be approved. If the test model or first article consists of a lot composed of a
mixture of items, a single line item or subline item may be used for the lot.

(f) If a supply or service involves ancillary functions, like packaging and handling,
transportation, payment of state or local taxes, or use of reusable containers, and these
functions are normally performed by the contractor and the contractor is normally
entitled to reimbursement for performing these functions, do not establish a separate
contract line item solely to account for these functions. However, do identify the
functions in the contract schedule. If the offeror separately prices these functions,
contracting officers may establish separate contract line items for the functions;
however, the separate line items must conform to the requirements of paragraph (a) of
this subsection.

204.7103-2 Numbering procedures.
Follow the procedures at PGI 204.7103-2 for numbering contract line items.

204.7104 Contract subline items.

204.7104-1 Criteria for establishing.

Contract subline items provide flexibility to further identify elements within a contract
line item for tracking performance or simplifying administration. There are only two
kinds of subline items: those which are informational in nature and those which
consist of more than one item that requires separate identification.

(a) Informational subline items.

(1) This type of subline item identifies information that relates directly to the
contract line item and is an integral part of it (e.g., parts of an assembly or parts of a
kit). These subline items shall not be scheduled separately for delivery, identified
separately for shipment or performance, or priced separately for payment purposes.
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(2) The informational subline item may include quantities, prices, or amounts,
if necessary to satisfy management requirements. However, these elements shall be
included within the item description in the supplies/services column and enclosed in
parentheses to prevent confusing them with quantities, prices, or amounts that have
contractual significance. Do not enter these elements in the quantity and price
columns.

(3) Informational subline items shall be used to identify each accounting
classification citation assigned to a single contract line item number when use of
multiple citations is authorized (see 204.7103-1(a)(4)(11)).

(b) Separately identified subline items.

(1) Subline items will be used instead of contract line items to facilitate
payment, delivery tracking, contract funds accounting, or other management purposes.
Such subline items shall be used when items bought under one contract line item
number—

(1) Are to be paid for from more than one accounting classification. A
subline item shall be established for the quantity associated with the single accounting
classification citation. Establish a line item rather than a subline item if it is likely that
a subline item may be assigned additional accounting classification citations at a later
date. Identify the funding as described in 204.7104-1(a)(3);

(1) Are to be packaged in different sizes, each represented by its own NSN;

(11) Have collateral costs, such as packaging costs, but those costs are not a
part of the unit price of the contract line item,;

(iv) Have different delivery dates or destinations or requisitions, or a
combination of the three; or

(v) Identify parts of an assembly or kit which—

(A) Have to be separately identified at the time of shipment or
performance; and

(B) Are separately priced.
(2) Each separately identified contract subline item shall have its own—

(1) Delivery schedule, period of performance, or completion date;

(i1) Unit price or single total price or amount (not separately priced (NSP) is
acceptable as an entry for price or amount if the price is included in another subline
item or a different contract line item). This requirement does not apply—

(A) If the subline item was created to refer to an exhibit or an

attachment. If management needs dictate that a unit price be entered, the price shall
be set forth in the item description block of the schedule and enclosed in parentheses; or
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. (B) In the case of indefinite delivery contracts described at 204.7103-
1(a)(1)(v1).

(111) Identification (e.g., NSN, item description, manufacturer's part
number, scope of work, description of services).

(3) Unit prices and extended amounts.

(1) The unit price and total amount for all subline items may be entered at
the contract line item number level if the unit price for the subline items is identical. If
there is any variation, the subline item unit prices shall be entered at the subline item
level only.

(1) The unit price and extended amounts may be entered at the subline
items level.

(111) The two methods in paragraphs (b)(3)(1) and (ii) of this subsection shall
not be combined in a contract line item.

(iv) When the price for items not separately priced is included in the price of
another subline item or contract line item, it may be necessary to withhold payment on
the priced subline item until all the related subline items that are not separately priced
have been delivered. In those cases, use the clause at 252.204-7002, Payment for
Subline Items Not Separately Priced.

204.7104-2 Numbering procedures.
Follow the procedures at PGI 204.7104-2 for numbering contract subline items.

204.7105 Contract exhibits and attachments.

Follow the procedures at PGI 204.7105 for use and numbering of contract exhibits and
attachments.

204.7106 Contract modifications.

(a) If new items are added, assign new contract line or subline item numbers or
exhibit line item numbers, in accordance with the procedures established at 204.7103,
204.7104, and 204.7105.

(b) Modifications to existing contract line items or exhibit line items.

(1) If the modification relates to existing contract line items or exhibit line
items, the modification shall refer to those item numbers.

(2) If the contracting officer decides to assign new identifications to existing
contract or exhibit line items, the following rules apply—

(1) Definitized and undefinitized items.

(A) The original line item or subline item number may be used if the
modification applies to the total quantity of the original line item or subline.
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(B) The original line item or subline item number may be used if the
modification makes only minor changes in the specifications of some of the items
ordered on the original line item or subline item and the resulting changes in unit price
can be averaged to provide a new single unit price for the total quantity. If the changes
in the specifications make the item significantly distinguishable from the original item
or the resulting changes in unit price cannot be averaged, create a new line item.

(C) If the modification affects only a partial quantity of an existing
contract or exhibit line item or subline item and the change does not involve either the
delivery date or the ship-to/mark-for data, the original contract or exhibit line item or
subline item number shall remain with the unchanged quantity. Assign the changed
quantity the next available number.

(1) Undefinitized items. In addition to the rules in paragraph (b)(2)(1), the
following additional rules apply to undefinitized items—

(A) If the modification is undefinitized and increases the quantity of an
existing definitized item, assign the undefinitized quantity the next available number.

(B) If the modification increases the quantity of an existing
undefinitized item, the original contract or exhibit line item or subline item may be
used if the unit price for the new quantity is expected to be the same as the price for the
original quantity. If the unit prices of the two quantities will be different, assign the
new quantity the next available number.

(C) If the modification both affects only a partial quantity of the
existing contract or exhibit line or subline item and definitizes the price for the affected
portion, the definitized portion shall retain the original item number. If there is any
undefinitized portion of the item, assign it the next available number. However, if the
modification definitizes the price for the whole quantity of the line item, and price
1mpact of the changed work can be apportioned equally over the whole to arrive at a
new unit price, the quantity with the changes can be added into the quantity of the
existing item.

(D) If the modification affects only a partial quantity of an existing
contract or exhibit line or subline item but does not change the delivery schedule or
definitize price, the unchanged portion shall retain the original contract or exhibit line
or subline item number. Assign the changed portion the next available number.

(3) If the modification will decrease the amount obligated—

(1) There shall be coordination between the administrative and procuring
contracting offices before issuance of the modification; and

(1) The contracting officer shall not issue the modification unless sufficient
unliquidated obligation exists or the purpose is to recover monies owed to the
Government.

204.7107 Contract accounting classification reference number (ACRN) and
agency accounting identifier (AAI).
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Traceability of funds from accounting systems to contract actions is accomplished using
ACRNs and AAls. Follow the procedures at PGI 204.7107 for assigning ACRNs and
AAls

204.7108 Payment instructions.
Follow the procedures at PGI 204.7108 for inclusion of payment instructions in
contracts.

204.7109 Contract clause.
Use the clause at 252.204-7006, Billing Instructions, in solicitations and contracts if
Section G includes—

(a) Any of the standard payment instructions at PGI 204.7108(d)(1) through (6); or

(b) Other payment instructions, in accordance with PGI 204.7108(d)(12), that
require contractor identification of the contract line item(s) on the payment request.
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SUBPART 205.3—SYNOPSES OF CONTRACT AWARDS
(Revised October 15, 2009)

205.301 General.
(a)(S-70) Synopsis of exceptions to domestic source requirements.

(1) In accordance with 10 U.S.C. 2533a(k), contracting officers also must
synopsize through the GPE, awards exceeding the simplified acquisition threshold that
are for the acquisition of any clothing, fiber, yarn, or fabric items described in 225.7002-
1(a)(2) through (10), if—

(A) The Secretary concerned has determined that domestic items are not
available, in accordance with 225.7002-2(b); or

(B) The acquisition is for chemical warfare protective clothing, and the
contracting officer has determined that an exception to domestic source requirements
applies because the acquisition furthers an agreement with a qualifying country, in
accordance with 225.7002-2(n).

(1) The synopsis must be submitted in sufficient time to permit its publication
not later than 7 days after contract award.

(111) In addition to the information otherwise required in a synopsis of contract
award, the synopsis must include one of the following statements as applicable:

(A) “The exception at DFARS 225.7002-2(b) applies to this acquisition,
because the Secretary concerned has determined that items grown, reprocessed, reused,
or produced in the United States cannot be acquired as and when needed in satisfactory
quality and sufficient quantity at U.S. market prices.”

(B) “The exception at DFARS 225.7002-2(n) applies to this acquisition,
because the contracting officer has determined that this acquisition of chemical warfare
protective clothing furthers an agreement with a qualifying country identified in

DFARS 225.003(10).”
205.303 Announcement of contract awards.
(a) Public Announcement.

(1) The threshold for DoD awards is $5.5 million. Report all contractual actions,
including modifications, that have a face value, excluding unexercised options, of more
than $5.5 million.

(A) For undefinitized contractual actions, report the not-to-exceed (NTE)
amount. Later, if the definitized amount exceeds the NTE amount by more than $5.5
million, report only the amount exceeding the NTE.

(B) For indefinite delivery, time and material, labor hour, and similar
contracts, report the initial award if the estimated face value, excluding unexercised
options, is more than $5.5 million. Do not report orders up to the estimated value, but
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after the estimated value is reached, report subsequent modifications and orders that
have a face value of more than $5.5 million.

(C) Do not report the same work twice.
(1) Departments and agencies submit the information—
(A) To the Office of the Assistant Secretary of Defense (Public Affairs);
(B) By the close of business the day before the date of the proposed award;
(C) Using report control symbol DD-LA-(AR) 1279;
(D) Including, as a minimum, the following—

(1) Contract data. Contract number, modification number, or delivery
order number, face value of this action, total cumulative face value of the contract,
description of what is being bought, contract type, whether any of the buy was for
foreign military sales (FMS) and identification of the FMS customer;

(2) Competition information. Number of solicitations mailed and
number of offers received;

(3) Contractor data. Name, address, and place of performance (if
significant work is performed at a different location);

(4) Funding data. Type of appropriation and fiscal year of the funds,
and whether the contract is multiyear (see FAR Subpart 17.1); and

(5) Miscellaneous data. Identification of the contracting office, the
contracting office point of contact, known congressional interest, and the information
release date.

(111) Departments and agencies, in accordance with department/agency
procedures and concurrent with the public announcement, shall provide information
similar to that required by paragraph (a)(i1) of this section to members of Congress in
whose State or district the contractor is located and the work is to be performed.
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SUBPART 209.4-DEBARMENT, SUSPENSION, AND INELIGIBILITY
(Revised October 15, 2009)
209.402 Policy.

(d) The suspension and debarment procedures in Appendix H are to be followed by
all debarring and suspending officials.

(e) The department or agency shall provide a copy of Appendix H, Debarment and
Suspension Procedures, to contractors at the time of their suspension or when they are
proposed for debarment and upon request to other interested parties.

209.403 Definitions.
“Debarring and suspending official.”

(1) For DoD, the designees are—

Army--Commander, U.S. Army Legal Services Agency

Navy--The General Counsel of the Department of the Navy

Air Force--Deputy General Counsel (Contractor Responsibility)

Defense Advanced Research Projects Agency--The Director

Defense Information Systems Agency--The General Counsel

Defense Logistics Agency--The Special Assistant for Contracting Integrity

Defense Intelligence Agency—The Senior Procurement Executive

National Geospatial-Intelligence Agency--The General Counsel

Defense Threat Reduction Agency--The Director

National Security Agency--The Senior Acquisition Executive

Missile Defense Agency--The General Counsel

Overseas installations--as designated by the agency head

(2) Overseas debarring and suspending officials—

(1) Are authorized to debar or suspend contractors located within the
official's geographic area of responsibility under any delegation of authority they receive
from their agency head.

(1) Debar or suspend in accordance with the procedures in FAR Subpart 9.4

or under modified procedures approved by the agency head based on consideration of
the laws or customs of the foreign countries concerned.
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(111) In addition to the bases for debarment in FAR 9.406-2, may consider
the following additional bases—

(A) The foreign country concerned determines that a contractor has
engaged in bid-rigging, price-fixing, or other anti-competitive behavior; or

(B) The foreign country concerned declares the contractor to be formally
debarred, suspended, or otherwise ineligible to contract with that foreign government
or its instrumentalities.

(3) The Defense Logistics Agency Special Assistant for Contracting Integrity is
the exclusive representative of the Secretary of Defense to suspend and debar
contractors from the purchase of Federal personal property under the Federal Property
Management Regulations (41 CFR 101-45.6) and the Defense Materiel Disposition
Manual (DoD 4160.21-M).

209.405 Effect of listing.

(a) Under 10 U.S.C. 2393(b), when a department or agency determines that a
compelling reason exists for it to conduct business with a contractor that is debarred or
suspended from procurement programs, it must provide written notice of the
determination to the General Services Administration, Office of Acquisition Policy.
Examples of compelling reasons are—

~ (1) Only a debarred or suspended contractor can provide the supplies or
services;

(1) Urgency requires contracting with a debarred or suspended contractor;

(i11)) The contractor and a department or agency have an agreement covering
the same events that resulted in the debarment or suspension and the agreement
includes the department or agency decision not to debar or suspend the contractor; or

(iv) The national defense requires continued business dealings with the
debarred or suspended contractor.

(b)@) The Procurement Cause and Treatment Code "H" annotation in the GSA List
of Parties Excluded from Federal Procurement and Nonprocurement Programs
1dentifies contractor facilities where no part of a contract or subcontract may be
performed because of a violation of the Clean Air Act (42 U.S.C. 7606) or the Clean
Water Act (33 U.S.C. 1368).

(1) Under the authority of Section 8 of Executive Order 11738, the agency head
may grant an exemption permitting award to a contractor using a Code "H" ineligible
facility if the agency head determines that such an exemption is in the paramount
interest of the United States.

(A) The agency head may delegate this exemption authority to a level no
lower than a general or flag officer or a member of the Senior Executive Service.

(B) The official granting the exemption—
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(1) Shall promptly notify the Environmental Protection Agency
suspending and debarring official of the exemption and the corresponding justification;
and

(2) May grant a class exemption only after consulting with the
Environmental Protection Agency suspending and debarring official.

(C) Exemptions shall be for a period not to exceed one year. The continuing
necessity for each exemption shall be reviewed annually and, upon the making of a new
determination, may be extended for periods not to exceed one year.

(D) All exemptions must be reported annually to the Environmental
Protection Agency suspending and debarring official.

(E) See PGI 209.405 for additional procedures and information.
209.405-1 Continuation of current contracts.

(b) Unless the agency head makes a written determination that a compelling reason
exists to do so, ordering activities shall not—

(1) Place orders exceeding the guaranteed minimum under indefinite quantity
contracts; or

(11) When the agency is an optional user, place orders against Federal Supply
Schedule contracts.

(¢) This includes exercise of options.
209.405-2 Restrictions on subcontracting.

(a) The contracting officer shall not consent to any subcontract with a firm, or a
subsidiary of a firm, that is identified by the Secretary of Defense as being owned or
controlled by the government of a terrorist country unless the agency head states in
writing the compelling reasons for the subcontract.

209.406 Debarment.
209.406-1 General.

(a)(@) When the debarring official decides that debarment is not necessary, the
official may require the contractor to enter into a written agreement which includes—

(A) A requirement for the contractor to establish, if not already established,
and to maintain the standards of conduct and internal control systems prescribed by
Subpart 203.70; and

(B) Other requirements the debarring official considers appropriate.
(11) Before the debarring official decides not to suspend or debar in the case of

an indictment or conviction for a felony, the debarring official must determine that the
contractor has addressed adequately the circumstances that gave rise to the
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misconduct, and that appropriate standards of ethics and integrity are in place and are
working.

209.406-2 Causes for debarment.

(1) Any person shall be considered for debarment if criminally convicted of
intentionally affixing a label bearing a “Made in America” inscription to any product
sold in or shipped to the United States or its outlying areas that was not made in the
United States or its outlying areas (10 U.S.C. 2410f).

(1) The debarring official will make a determination concerning debarment not
later than 90 days after determining that a person has been so convicted.

(i1) In cases where the debarring official decides not to debar, the debarring
official will report that decision to the Director of Defense Procurement and Acquisition
Policy, who will notify Congress within 30 days after the decision is made.

(2) Any contractor that knowingly provides compensation to a former DoD official in
violation of Section 847 of the National Defense Authorization Act for Fiscal Year 2008
(Pub. L. 110-181) may face suspension and debarment proceedings in accordance with
41 U.S.C. 423(e)(3)(A)(11).

209.406-3 Procedures.

Refer all matters appropriate for consideration by an agency debarring and suspending
official as soon as practicable to the appropriate debarring and suspending official
identified in 209.403. Any person may refer a matter to the debarring and suspending
official. Follow the procedures at PGI 209.406-3.

209.407 Suspension.

209.407-3 Procedures.

Refer all matters appropriate for consideration by an agency debarring and suspending
official as soon as practicable to the appropriate debarring and suspending official
identified in 209.403. Any person may refer a matter to the debarring and suspending
official. Follow the procedures at PGI 209.407-3.

209.409 Solicitation provision and contract clause.

Use the clause at 252.209-7004, Subcontracting with Firms That Are Owned or
Controlled by the Government of a Terrorist Country, in solicitations and contracts
with a value of $100,000 or more.

209.470 Reserve Officer Training Corps and military recruiting on campus.
209.470-1 Definition.

"Institution of higher education," as used in this section, means an institution that
meets the requirements of 20 U.S.C. 1001 and includes all subelements of such an

institution.

209.470-2 Policy.
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(a) Except as provided in paragraph (b) of this subsection, 10 U.S.C. 983 prohibits
DoD from providing funds by contract or grant to an institution of higher education if
the Secretary of Defense determines that the institution has a policy or practice that
prohibits or in effect prevents—

(1) The Secretary of a military department from maintaining, establishing, or
operating a unit of the Senior Reserve Officer Training Corps (ROTC) at that
nstitution;

(2) A student at that institution from enrolling in a unit of the Senior ROTC at
another institution of higher education;

(3) The Secretary of a military department or the Secretary of Transportation
from gaining entry to campuses, or access to students on campuses, for purposes of
military recruiting; or

(4) Military recruiters from accessing certain information pertaining to
students enrolled at that institution.

(b) The prohibition in paragraph (a) of this subsection does not apply to an
institution of higher education if the Secretary of Defense determines that—

(1) The institution has ceased the policy or practice described in paragraph (a)
of this subsection; or

(2) The institution has a long-standing policy of pacifism based on historical
religious affiliation.

209.470-3 Procedures.

If the Secretary of Defense determines that an institution of higher education is
ineligible to receive DoD funds because of a policy or practice described in
209.470-2(a)—

(a) The Secretary of Defense will list the institution on the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs published by the General
Services Administration (also see FAR 9.404 and 32 CFR Part 216); and

(b) DoD components—

(1) Shall not solicit offers from, award contracts to, or consent to subcontracts
with the institution;

(2) Shall make no further payments under existing contracts with the
stitution; and

(3) Shall terminate existing contracts with the institution.
209.470-4 Contract clause.
Use the clause at 252.209-7005, Reserve Officer Training Corps and Military Recruiting

on Campus, in all solicitations and contracts with institutions of higher education.

209.471 Congressional Medal of Honor.
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In accordance with Section 8118 of Pub. L. 105-262, do not award a contract to, extend
a contract with, or approve the award of a subcontract to any entity that, within the
preceding 15 years, has been convicted under 18 U.S.C. 704 of the unlawful
manufacture or sale of the Congressional Medal of Honor. Any entity so convicted will
be listed as ineligible on the List of Parties Excluded from Federal Procurement and
Nonprocurement Programs published by the General Services Administration.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised October 15, 2009)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American Act or the
Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals; 252.225-7012, Preference
for Certain Domestic Commodities; and 252.225-7016, Restriction on Acquisition of Ball
and Roller Bearings.

(c) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

225.7002 Restrictions on food, clothing, fabrics, and hand or measuring tools.
225.7002-1 Restrictions.

The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire--

(a) Any of the following items, either as end products or components, unless the
items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
insignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).

(3) Tents, tarpaulins, or covers.

(4) Cotton and other natural fiber products.

(5) Woven silk or woven silk blends.

(6) Spun silk yarn for cartridge cloth.
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(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Hand or measuring tools, unless the tools were produced in the United States.

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1(a), if the Secretary concerned
determines that items grown, reprocessed, reused, or produced in the United States
cannot be acquired as and when needed in a satisfactory quality and sufficient quantity
at U.S. market prices. (See the requirement in 205.301 for synopsis within 7 days after
contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(1) The Secretary of the Army.
(111) The Secretary of the Navy.
(iv) The Secretary of the Air Force.
(v) The Director of the Defense Logistics Agency.
(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.

(3) Defense agencies other than the Defense Logistics Agency shall follow the
procedures at PGI 225.7002-2(b)(3) when submitting a request for a domestic
nonavailability determination.
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(4) Follow the procedures at PGI 225.7002-2(b)(4) for reciprocal use of domestic
nonavailability determinations.

(¢) Acquisitions of items listed in FAR 25.104(a), unless the items are hand or
measuring tools.

(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

() Acquisitions of food or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.
(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of incidental amounts of cotton, other natural fibers, or wool
incorporated in an end product, for which the estimated value of the cotton, other
natural fibers, or wool--

(1) Is not more than 10 percent of the total price of the end product; and
(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
ifF—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—
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(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(1) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothing,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and
(iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and yarns manufactured in a
qualifying country.

(n) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.003(10) and the
requirement in 205.301 for synopsis within 7 days after contract award when using this
exception.)

225.7002-3 Contract clauses.
Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts exceeding the simplified acquisition threshold.

(b) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, in solicitations and contracts exceeding the simplified acquisition
threshold that require delivery of hand or measuring tools.

225.7003 Restrictions on acquisition of specialty metals.

225.7003-1 Definitions.
As used 1n this section—

””

(a) “Assembly,” “commercial derivative military article,” “commercially available
off-the-shelf item,” “component,” “electronic component,” “end item,” “high performance
magnet,” “required form,” and “subsystem” are defined in the clause at 252.225-7009,
Restriction on Acquisition of Certain Articles Containing Specialty Metals.

(b) “Automotive item”—

(1) Means a self-propelled military transport tactical vehicle, primarily
intended for use by military personnel or for carrying cargo, such as—

(1) A high-mobility multipurpose wheeled vehicle;
(11) An armored personnel carrier; or
(i11) A troop/cargo-carrying truckcar, truck, or van; and

(2) Does not include—
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(1) A commercially available off-the-shelf vehicle; or

(1) Construction equipment (such as bulldozers, excavators, lifts, or loaders)
or other self-propelled equipment (such as cranes or aircraft ground support
equipment).

(c) “Produce” and “specialty metal” are defined in the clauses at 252.225-7008,
Restriction on Acquisition of Specialty Metals, and 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals.

225.7003-2 Restrictions.
The following restrictions implement 10 U.S.C. 2533b. Except as provided in 225.7003-
3

(a) Do not acquire the following items, or any components of the following items,
unless any specialty metals contained in the items or components are melted or
produced in the United States (also see guidance at PGI 225.7003-2(a)):

(1) Aircraft.

(2) Missile or space systems.
(3) Ships.

(4) Tank or automotive items.
(5) Weapon systems.

(6) Ammunition.

(b) Do not acquire a specialty metal (e.g., raw stock, including bar, billet, slab, wire,
plate, and sheet; castings; and forgings) as an end item, unless the specnalty metal is
melted or produced in the United States. This restriction applies to specialty metal
acquired by a contractor for delivery to DoD as an end item, in addition to specialty
metal acquired by DoD directly from the entity that melted or produced the specialty
metal.

225.7003-3 Exceptions.

Procedures for submitting requests to the Under Secretary of Defense (Acquisition,
Technology, and Logistics) (USD(AT&L)) for a determination or approval as required in
paragraph (b)(5), (c), or (d) of this subsection are at PGI 225.7003-3.

(a) Acquisitions in the following categories are not subject to the restrictions in
225.7003-2:

(1) Acquisitions at or below the simplified acquisition threshold.
(2) Acquisitions outside the United States in support of combat operations.

(3) Acquisitions in support of contingency operations.
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(4) Acquisitions for which the use of other than competitive procedures has
been approved on the basis of unusual and compelling urgency in accordance with FAR
6.302-2.

(5) Acquisitions of items specifically for commissary resale.

(6) Acquisitions of items for test and evaluation under the foreign comparative
testing program (10 U.S.C. 2350a(g)). However, this exception does not apply to any
acquisitions under follow-on production contracts.

(b) One or more of the following exceptions may apply to an end item or component
that includes any of the following, under a prime contract or subcontract at any tier.
The restrictions in 225.7003-2 do not apply to the following:

(1) Electronic components, unless the Secretary of Defense, upon the
recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187,
determines that the domestic availability of a particular electronic component is critical
to national security.

(2)@) Commercially available off-the-shelf (COTS) items containing specialty
metals, except the restrictions do apply to contracts or subcontracts for the acquisition
of—

(A) Specialty metal mill products, such as bar, billet, slab, wire, plate,
and sheet, that have not been incorporated into end items, subsystems assembhes or
components. Specialty metal supply contracts issued by COTS producers are not
subcontracts for the purposes of this exception;

(B) Forgings or castings of specialty metals, unless the forgings or
castings are incorporated into COTS end items, subsystems, or assemblies;

(C) Commercially available high performance magnets that contain
specialty metal, unless such high performance magnets are incorporated into COTS end
items or subsystems (see PGI 225.7003-3(b)(6) for a table of applicability of specialty
metals restrictions to magnets); and

(D) COTS fasteners, unless—

(I) The fasteners are incorporated into COTS end items,
subsystems, or assemblies; or

(2) The fasteners qualify for the commercial item exception in
paragraph (b)(3) of this subsection.

(1) If this exception is used for an acquisition of COTS end items valued at
$5 million or more per item, the acquiring department or agency shall submit an
annual report to the Director, Defense Procurement and Acquisition Policy, in
accordance with the procedures at PGI 225.7003-3(b)(2).

(111) During fiscal year 2009, contractors are required to report use of this
exception to acquire COTS items containing specialty metal that are incorporated into a
noncommercial end item (see 252.225-7029).
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(3) Fasteners that are commercial items and are acquired under a contract or
subcontract with a manufacturer of such fasteners, if the manufacturer has certified
that it will purchase, during the relevant calendar year, an amount of domestically
melted or produced specialty metal, in the required form, for use in the production of
fasteners for sale to DoD and other customers, that is not less than 50 percent of the
total amount of the specialty metal that the manufacturer will purchase to carry out
the production of such fasteners for all customers.

(4) Items listed in 225.7003-2(a), manufactured in a qualifying country or
containing specialty metals melted or produced in a qualifying country.

(5) Specialty metal in any of the items listed in 225.7003-2 if the USD(AT&L),
or an official authorized in accordance with paragraph (b)(5)@) of this subsection,
determines that specialty metal melted or produced in the United States cannot be
acquired as and when needed at a fair and reasonable price in a satisfactory quality, a
sufficient quantity, and the required form (i.e., a domestic nonavailability
determination). See guidance in PGI 225.7003-3(b)(5).

(1) The Secretary of the military department concerned is authorized,
without power of redelegation, to make a domestic nonavailability determination that
applies to only one contract.

The supporting documentation for the determination shall include—

(A) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(B) Written documentation by the requiring activity, with specificity,
why such alternatives are unacceptable.

(1) A domestic nonavailability determination that applies to more than one
contract (i.e., a class domestic nonavailability determination), requires the approval of
the USD(AT&L).

(A) At least 30 days before making a domestic nonavailability
determination that would apply to more than one contract, the USD(AT&L) will, to the
maximum extent practicable, and in a manner consistent with the protection of
national security and confidential business information—

(I) Publish a notice on the Federal Business Opportunities website
(www.FedBizOpps.gov or any successor site) of the intent to make the domestic
nonavailability determination; and

(2) Solicit information relevant to such notice from interested
parties, including producers of specialty metal mill products.

(B) The USD(AT&L)—

(1) Will take into consideration all information submitted in
response to the notice in making a class domestic nonavailability determination;
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(2) May consider other relevant information that cannot be made
part of the public record consistent with the protection of national security information
and confidential business information; and

(8) Will ensure that any such domestic nonavailability
determination and the rationale for the determination are made publicly available to
the maximum extent consistent with the protection of national security and confidential
business information.

(6) End items containing a minimal amount of otherwise noncompliant
specialty metals (i.e., specialty metals not melted or produced in the United States that
are not covered by another exception listed in this paragraph (b)), if the total weight of
noncompliant specialty metal does not exceed 2 percent of the total weight of all
specialty metal in the end item. This exception does not apply to high performance
magnets containing specialty metals. See PGI 225.7003-3(b)(6) for a table of
applicability of specialty metals restrictions to magnets.

(c) Compliance for commercial derivative military articles. The restrictions at
225.7003-2(a) do not apply to an item acquired under a prime contract if—

(1) The offeror has certified, and subsequently demonstrates, that the offeror
and its subcontractor(s) will individually or collectively enter into a contractual
agreement or agreements to purchase a sufficient quantity of domestically melted or
produced specialty metal in accordance with the provision at 252.225-7010; and

(2) The USD(AT&L), or the Secretary of the military department concerned,
determines that the item is a commercial derivative military article (defense agencies
see procedures at PGI 225.7003-3). The contracting officer shall submit the offeror’s
certification and a request for a determination to the appropriate official, through
agency channels, and shall notify the offeror when a decision has been made.

(d) National security waiver. The USD(AT&L) may waive the restrictions at
225.7003-2 if the USD(AT&L) determines in writing that acceptance of the item is
necessary to the national security interests of the United States (see procedures at PGI
225.7003-3). This authority may not be delegated.

(1) The written determination of the USD(AT&L)—

(1) Shall specify the quantity of end items to which the national security
waiver applies;

(1) Shall specify the time period over which the national security waiver
applies; and

(111) Shall be provided to the congressional defense committees before the
determination is executed, except that in the case of an urgent national security
requirement, the determination may be provided to the congressional defense
committees up to 7 days after it is executed.

(2) After making such a determination, the USD(AT&L) will—
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(1 Ensure that the contractor or subcontractor responsible for the
noncompliant specialty metal develops and implements an effective plan to ensure
future compliance; and

(1) Determine whether or not the noncompliance was knowing and willful.
If the USD(AT&L) determines that the noncompliance was knowing and willful, the
appropriate debarring and suspending official shall consider suspending or debarring
the contractor or subcontractor until such time as the contractor or subcontractor has
effectively addressed the issues that led to the noncompliance.

(3) Because national security waivers will only be granted when the acquisition
in question is necessary to the national security interests of the United States, the
requirement for a plan will be applied as a condition subsequent, and not a condition
precedent, to the granting of a waiver.

225.7003-4 One-time waiver.
DoD may accept articles containing specialty metals that are not in compliance with the
specialty metals clause of the contract if—

(a) Final acceptance takes place before September 30, 2010;

(b) The specialty metals were incorporated into items (whether end items or
components) produced, manufactured, or assembled in the United States before
October 17, 2006;

(c) The contracting officer determines in writing that—

(1) It would not be practical or economical to remove or replace the specialty
metals incorporated in such items or to substitute items containing compliant
materials;

(2) The contractor and any subcontractor responsible for providing items
containing non-compliant specialty metals have in place an effective plan to ensure
compliance with the specialty metals clause of the contract for future items produced,
manufactured, or assembled in the United States; and

(3) The non-compliance was not knowing or willful;
(d) The determination is approved by—
(1) The USD(AT&L); or
(2) The service acquisition executive of the military department concerned; and
(e) Not later than 15 days after approval of the determination, the contracting
officer posts a notice on the Federal Business Opportunities website at
www.FedBizOpps.gov, stating that a waiver for the contract has been granted under

Section 842(b) of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L.
109-364).

225.7003-5 Solicitation provision and contract clauses.
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(a) Unless the acquisition is wholly exempt from the specialty metals restrictions at
225.7003-2 because the acquisition is covered by an exception in 225.7003-3(a) or (d)
(but see paragraph (d) of this subsection)—

(1) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, in solicitations and contracts that—

(1) Exceed the simplified acquisition threshold; and
(1) Require the delivery of specialty metals as end items.

(2) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, in solicitations and contracts that—

(1) Exceed the simplified acquisition threshold; and

(1) Require delivery of any of the following items, or components of the
following items, if such items or components contain specialty metal:

(A) Aircraft.

(B) Missile or space systems.
(C) Ships.

(D) Tank or automotive items.
(E) Weapon systems.

(F) Ammunition.

(b) Use the provision at 252.225-7010, Commercial Derivative Military Article—
Specialty Metals Compliance Certificate, in solicitations—

(1) That contain the clause at 252.225-7009; and

(2) For which the contracting officer anticipates that one or more offers of
commercial derivative military articles may be received.

(c) Use the clause at 252.225-7029, Reporting of Commercially Available Off-the-
Shelf Items that Contain Specialty Metals and are Incorporated into Noncommercial
End Items, in solicitations and contracts that—

(1) Contain the clause at 252.225-7009;
(2) Are for the acquisition of noncommercial end items; and
(3) Are awarded in fiscal year 2009.
(d) If an agency cannot reasonably determine at time of acquisition whether some

or all of the items will be used in support of combat operations or in support of
contingency operations, the contracting officer should not rely on the exception at
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225.7003-3(a)(2) or (3), but should include the appropriate specialty metals clause or
provision in the solicitation and contract.

(e) If the solicitation and contract require delivery of a variety of contract line items
containing specialty metals, but only some of the items are subject to domestic specialty
metals restrictions, identify in the Schedule those items that are subject to the
restrictions.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(¢) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.

225.7005-1 Restriction.

In accordance with 10 U.S.C. 2534 and defense industrial mobilization requirements,
do not acquire chemical weapons antidote contained in automatic injectors, or the
components for such injectors, unless the chemical weapons antidote or component is
manufactured in the United States or Canada by a company that—

(a) Is a producer under the industrial preparedness program at the time of contract
award;
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(b) Has received all required regulatory approvals; and

(¢c) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition 15—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.
225.7006-3 Waiver.

(a) The waiver criteria at 225.7008(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7008(b) for applicability.

225.7006-4 Solicitation provision and contract clause.

(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
in solicitations requiring air circuit breakers for naval vessels unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, in solicitations and contracts requiring air circuit breakers for naval vessels
unless--

(1) An exception applies; or
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(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.
225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in dlameter
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing--
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Waiver of restrictions of 10 U.S.C. 2534.

(a) When specifically authorized by reference elsewhere in this subpart, the
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restrictions on certain foreign purchases under 10 U.S.C. 2534(a) may be waived as
follows:

(1)@) The Under Secretary of Defense (Acquisition, Technology, and Logistics)
(USD(AT&L)), without power of delegation, may waive a restriction for a particular
item for a particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a foreign country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(1) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(1) Satisfactory quality items manufactured in the United States or Canada
are not available.

(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.

1998 EDITION 225.70-14



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)(1) through (iii) of this
section, the USD(AT&L) has waived the restrictions of 10 U.S.C. 2534(a) for certain
items manufactured in the United Kingdom, including air circuit breakers for naval
vessels (see 225.7006). This waiver applies to—

(1) Procurements under solicitations issued on or after August 4, 1998; and

(2) Subcontracts and options under contracts entered into prior to August 4,
1998, under the conditions described in paragraph (a)(1)(iv) of this section.

225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
Do not acquire ball and roller bearings or bearing components unless the bearings and
bearing components are manufactured in the United States or Canada.

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that--

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7009-5 Contract clause.
Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or

(c) A waiver has been granted in accordance with 225.7009-4.
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225.7010 Reserved.
225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—

(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.

225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.
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225.7012-1 Restriction.

In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent
DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard--
(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the ]uI‘lsdlCthIl of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restrictions on military construction.

(a) For restriction on award of military construction contracts to be performed in
the United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
bordering the Arabian Gulf, see 236.273(a).

(b) For restriction on acquisition of steel for use in military construction projects,
see 236.274.

225.7015 Restriction on overseas architect-engineer services.

For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries bordering the
Arabian Gulf, see 236.602-70.

225.7016 Restriction on research and development.
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(a) In accordance with Pub. L. 92-570, do not use DoD appropriations to make an
award to any foreign corporation, organization, person, or entity, for research and
development in connection with any weapon system or other military equipment, if
there 1s a U.S. corporation, organization, person, or entity--

(1) Equally competent; and
(2) Willing to perform at a lower cost.

(b) This restriction does not affect the requirements of FAR Part 35 for selection of
research and development contractors. However, when a U.S. source and a foreign
source are equally competent, award to the source that will provide the services at the
lower cost.

225.7017 Restriction on Ballistic Missile Defense research, development, test,
and evaluation.

225.7017-1 Definitions.

“Competent,” “foreign firm,” and “U.S. firm” are defined in the provision at 252.225-
7018, Notice of Prohibition of Certain Contracts with Foreign Entities for the Conduct
of Ballistic Missile Defense Research, Development, Test, and Evaluation.

225.7017-2 Restriction.

In accordance with Section 222 of the DoD Authorization Act for Fiscal Years 1988 and
1989 (Pub. L. 100-180), do not use any funds appropriated to or for the use of DoD to
enter into or carry out a contract with a foreign government or firm, including any
contract awarded as a result of a broad agency announcement, if the contract provides
for the conduct of research, development, test, and evaluation (RDT&E) in connection
with the Ballistic Missile Defense Program.

225.7017-3 Exceptions.
This restriction does not apply—

(a) To contracts awarded to a foreign government or firm if the contracting officer
determines that--

(1) The contract will be performed within the United States;

(2) The contract is exclusively for RDT&E in connection with antitactical
ballistic missile systems; or

(3) The foreign government or firm agrees to share a substantial portion of the
total contract cost. Consider the foreign share as substantial if it is equitable with
respect to the relative benefits that the United States and the foreign parties will derive
from the contract. For example, if the contract is more beneficial to the foreign party,
its share of the cost should be correspondingly higher; or

(b) If the head of the contracting activity certifies in writing, before contract award,
that a U.S. firm cannot competently perform a contract for RDT&E at a price equal to
or less than the price at which a foreign government or firm would perform the
RDT&E. The contracting officer or source selection authority, as applicable, shall make
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a determination, in accordance with PGI 225.7017-3(b), that will be the basis for the
certification.

225.7017-4 Solicitation provision.

Unless foreign participation is otherwise excluded, use the provision at 252.225-7018,
Notice of Prohibition of Certain Contracts With Foreign Entities for the Conduct of
Ballistic Missile Defense Research, Development, Test, and Evaluation, in
competitively negotiated solicitations for RDT&E in connection with the Ballistic
Missile Defense Program.
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SUBPART 241.1-GENERAL
(Revised October 15, 2009)

241.101 Definitions.
As used in this part—

“Independent regulatory body” means the Federal Energy Regulatory Commission,
a state-wide agency, or an agency with less than state-wide jurisdiction when operating
pursuant to state authority. The body has the power to fix, establish, or control the
rates and services of utility suppliers.

“Nonindependent regulatory body” means a body that regulates a utility supplier
which is owned or operated by the same entity that created the regulatory body, e.g., a
municipal utility.

“Regulated utility supplier” means a utility supplier regulated by an independent
regulatory body.

“Service power procurement officer” means for the—

Army, the Chief of Engineers;

Navy, the Commander, Naval Facilities Engineering Command;
Air Force, the head of a contracting activity; and

Defense Logistics Agency, the head of a contracting activity.

241.102 Applicability.

(a) This part applies to purchases of utility services from nonregulated and
regulated utility suppliers. It includes the acquisition of liquefied petroleum gas as a
utility service when purchased from regulated utility suppliers.

(b)(7) This part does not apply to third party financed projects. However, it may be
used for any purchased utility services directly resulting from such projects, including
those authorized by—

(A) 10 U.S.C. 2394 for energy, fuels, and energy production facilities for
periods not to exceed 30 years;

(B) 10 U.S.C. 2394a for renewable energy for periods not to exceed 25 years;

(C) 10 U.S.C. 2689 for geothermal resources that result in energy
production facilities;

(D) 10 U.S.C. 2809 for potable and waste water treatment plants for periods
not to exceed 32 years; and

(E) 10 U.S.C. 2812 for lease/purchase of energy production facilities for
periods not to exceed 32 years.

241.103 Statutory and delegated authority.
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(1) The contracting officer may enter into a utility service contract related to the
conveyance of a utility system for a period not to exceed 50 years (10 U.S.C. 2688(d)(2)).

(2) See PGI 241.1083 for statutory authorities and maximum contract periods for
utility and energy contracts.
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SUBPART 244.4-SUBCONTRACTS FOR COMMERCIAL ITEMS AND
COMMERCIAL COMPONENTS
(Revised October 15, 2009)

244.402 Policy requirements.

(a) Contractors shall determine whether a particular subcontract item meets the
definition of a commercial item. This requirement does not affect the contracting
officer’s responsibilities or determinations made under FAR 15.403-1(c)(3). Contractors
are expected to exercise reasonable business judgment in making such determinations,
consistent with the guidelines for conducting market research in FAR Part 10.

244.403 Contract clause.

Use the clause at 252.244-7000, Subcontracts for Commercial Items and Commercial
Components (DoD Contracts), in solicitations and contracts for supplies or services
other than commercial items, that contain any of the following clauses:

(1) 252.225-7009, Restriction on Acquisition of Certain Articles Containing
Specialty Metals.

(2) 252.246-7003 Notification of Potential Safety Issues.
(3) 252.247-7023 Transportation of Supplies by Sea.
(4) 252.247-7024 Notification of Transportation of Supplies by Sea.
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