Award-Fee Contracts

DFARS CASE 2006-D021

Draft Proposed Rule

PART 216—TYPES OF CONTRACTS

* * * * *

SUBPART 216.4—INCENTIVE CONTRACTS

[216.401 General.

  (e)  Award-fee plans required in FAR 16.401(e) must be incorporated into all award-fee type contracts.
216.401-70 Objective criteria. 

    (1)  Contracting officers will use objective criteria to the maximum extent possible to measure contract performance.  Objective criteria are associated with cost-plus-incentive-fee and fixed-price incentive contracts.

    (2)  When objective criteria exist but the contracting officer determines that it is in the best interest of the Government also to incentivize subjective elements of performance, the most appropriate contract type is a multiple-incentive contract containing both objective incentives and subjective award-fee criteria (i.e., cost-plus-incentive-fee/award-fee or fixed-price-incentive/award-fee).

    (3)  See PGI 216.401-70 for guidance on the use of award-fee contracts.]

* * * * *

216.405-2  Cost-plus-award-fee contracts.
(b)  Application.  The cost-plus-award-fee (CPAF) contract may include provisional award fee payments.  A provisional award fee payment is a payment made within an evaluation period prior to a final evaluation for that period.  The contracting officer may include provisional award fee payments in a CPAF contract on a case-by-case basis, provided those payments—

(i)  Are made no more frequently than monthly;

(ii)  Are limited to no more than—

(A)   For the initial award fee evaluation period, 50 percent of the award fee available for that period; and

(B)   For subsequent award fee evaluation periods, 80 percent of the evaluation score for the prior evaluation period times the award fee available for the current period, e.g., if the contractor received 90 percent of the award fee available for the prior evaluation period, provisional payments for the current period shall not exceed 72 percent (90 percent x 80 percent) of the award fee available for the current period;

(iii)  Are superseded by an interim or final award fee evaluation for the applicable evaluation period.  If provisional payments have exceeded the payment determined by the evaluation score for the applicable period, the contracting officer shall collect the debt in accordance with FAR 32.606; and

(iv)  May be discontinued, or reduced in such amounts deemed appropriate by the contracting officer, when the contracting officer determines that the contractor will not achieve a level of performance commensurate with the provisional payment.  The contracting officer shall notify the contractor in writing of any discontinuance or reduction in provisional award fee payments.
[(1)  Award-fee pool.  The award-fee pool is the total available award fee for each evaluation period for the life of the contract.  The contracting officer must perform an analysis of appropriate fee distribution to ensure at least 40% of the award fee is held for the final evaluation so that the award fee is appropriately distributed over all evaluation periods to incentivize the contractor throughout performance of the contract.  

   
 (2)  Award-fee evaluation and payments.  Award-fee payments other than payments resulting from the evaluation at the end of an award-fee period are prohibited. (This prohibition does not apply to base-fee payments.)  The fee-determining official’s rating for award-fee evaluations will be provided to the contractor within 45 calendar days of the end of the period being evaluated.  The final award- fee payment will be consistent with the contracting officer’s final evaluation of the contractor’s overall performance against the cost, schedule, and performance outcomes specified in the award-fee plan.]
      (c)[(3)]  Limitations.

* * * * *

   (S-70)[(4)]  See PGI 216.405-2 for guidance on the use of CPAF [cost-plus-award-fee] contracts.

[216.406 Contract clauses.

  (e)  Use the clause at 252.216-70XX, Award Fee, in solicitations and contracts when an award-fee contract is contemplated.] 
* * * * *

PART 252 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[252.216-70XX  Award Fee. 

  As prescribed in 216.406(e), insert the following clause: 

AWARD FEE (DATE)

       The Contractor may earn award fee from a minimum of zero dollars to the maximum amount stated in the award-fee plan in this contract.  In no event will award fee be paid to the Contractor for any evaluation period in which the Government rates the Contractor’s overall cost, schedule, and technical performance below satisfactory.  The Government may unilaterally revise the award-fee plan prior to the beginning of any rating period in order to redirect Contractor emphasis.      

(End of clause)]
3

