DFARS Case 2009-D028

Guidance on Personal Services

Interim Rule — PGI Changes


PGI 201.1—PURPOSE, AUTHORITY, ISSUANCE

*  *  *  *  *
PGI 201.170   Peer  Reviews.
*  *  *  *  * 

PGI 201.170-4   Administration of Peer Reviews.

*   *   *   *   *



(f)  * * *

Pre-A[a]ward Peer Reviews

 Required Documents and Elements


Required Documents:  At a minimum, Peer Review teams shall have access to the  following documents (as applicable):

1. The requirements document;

2. The acquisition strategy, or acquisition plan;

3. The source selection plan;

4. The initial Request for Proposals (RFP) and all amendments to include what, if any, RFP requirements (technical and contractual) were changed and why;

5. The Source Selection Evaluation Board (SSEB) analysis and findings to ensure the evaluation of offers was consistent with the Source Selection Plan and RFP criteria;

6. Any meeting minutes memorializing discussions between the Government and offerors;

7. All evaluation notices generated as a result of deficiencies in the offerors’ proposals as well as the offerors’ responses to those evaluation notices;

8. All minutes memorializing the conduct of Source Selection Advisory Council (SSAC) deliberations held to date;

9. The offerors’ responses to the request for Final Proposal Revision;

10. The final SSAC deliberations;

11. The final SSA determination and source selection decision;

12. Award/incentive fee arrangements, documentation of any required HCA D&Fs regarding non-availability of objective criteria;

13. Justification and Approval for use of non-competitive procedures; and

14. Documentation of pre-negotiation objectives, cost/price negotiation and the assessment of contractor risk in determining profit or fee.

 *   *   *   *   *

Pre[ost]-A[a]ward Peer Reviews

Required Documents and Elements

Required Documents: At a minimum, Peer Review teams shall have access to the following documents (as applicable):

1. The requirements document;
2. The business arrangement, including business case analysis;
3. Market research documentation; 
4. The business clearance, including documentation of cost/price negotiation and the assessment of contractor risk in determining profit or fee.
5. Contractor surveillance documentation to include metrics, quality assurance surveillance plans; and
6. The contract and modifications thereof.

Elements to be addressed, at a minimum, in every post-award review:

1. Contract performance in terms of cost, schedule, and requirements;
2. Use of contracting mechanisms, including the use of competition, the contract structure and type, the definition of contract requirements, cost or pricing methods, the award and negotiation of task orders, and management and oversight mechanisms;
3. Contractor’s use, management, and oversight of subcontractors;
4. Staffing of contract management and oversight functions; and 
5. Extent of any passthroughs, and excessive pass-through charges by the contractor (as defined in section 852 of the National Defense Authorization Act for Fiscal Year 2007, Public Law 109-364).
[6. Steps taken to mitigate the risk that, as implemented and administered, non-personal services contracts may become de facto personal services contracts.]     

Elements to be addressed in post-award reviews of contracts under which one contractor provides oversight for services performed by other contractors:

*   *  *  *  * 

[PGI 237.5  MANAGEMENT OVERSIGHT OF SERVICE CONTRACTS
PGI 237.503  Agency-head responsibilities.


(c)  To comply with the certification requirement at DFARS 237.503, complete a form substantially the same as the following form and include a copy in the contract file:

Request for Services Contract Approval

This certification and enclosed worksheet is designed to ensure that the agency does not award a personal-services contract unless specifically authorized by statute (e.g., 10 U.S.C. 129b, 5 U.S.C. 3109, or 10 U.S.C. 1091).  Therefore, this documentation should be completed in conjunction with the submission of a service-contract requirement to the contracting officer.

A personal services contract is characterized by the employer-employee relationship it creates between the Government and the contractor’s personnel.  The Government is normally required to obtain its employees by direct hire under competitive appointment procedures required by civil service laws.  Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract.  
An employer-employee relationship under a service contract occurs when the Government exercises relatively continuous supervision and control over contractor personnel performing the contract.  

Upon considering the information above and the worksheet below, I certify that this requirement does not include an unauthorized personal services arrangement, either in the way the work statement is written or in the manner in which the resulting contract will be managed and overseen.

                                                          _______________________________

Printed Name, Grade, Title, and Date

                                                          Signature:______________________

	
	Personal Services (The following descriptive elements from FAR 37.104 should be used as a guide to assess whether or not a proposed contract is personal in nature.  If the answer to any of the items below is “YES,” then additional measures should be taken to ensure the contract is not administered so as to create an employer-employee relationship between the Government and the contractor’s personnel and result in an unauthorized personal services contract.)
	YES
	NO

	1.
	Contractor personnel are performing on a Government site.
	
	

	2.
	Principal tools and equipment are furnished by the Government.
	
	

	3.
	Services are applied directly to the integral effort of the agency or an organizational subpart in furtherance of assigned function or mission.
	
	

	4.
	Comparable services meeting comparable needs are performed in this agency or similar agencies using civil-service personnel.  
	
	

	5.
	The need for the service provided can reasonably be expected to last beyond one year.
	
	

	6.
	The inherent nature of the service, or the manner in which it is to be provided, reasonably requires (directly or indirectly) Government direction or supervision of contractor employees in order to: (a) adequately protect the Government’s interest; (b) retain control of the function involved; or (c) retain full personal responsibility for the function supported in a duly authorized Federal officer or employee.]
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