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PART 216–TYPES OF CONTRACTS

*    *    *    *    * 

SUBPART 216.4—INCENTIVE CONTRACTS

*    *    *    *    *  
216.405  Cost-reimbursement incentive contracts

*    *    *    *    *
[216.405-270   Award fee reduction or denial for jeopardizing the health or safety of Government personnel. 
(a)  Definitions.

“Covered incident” and “serious bodily injury,” as used in this section, are defined in the clause at 252.216-7004, Award Fee Reduction or Denial for Jeopardizing the Health or Safety of Government Personnel.
 
(b)  In accordance with section 823 of the National Defense Authorization Act for Fiscal Year 2010 (Pub. L. 111-84), the contracting officer shall include in the evaluation of any award fee plan, a review of contractor actions that jeopardized the health and safety of Government personnel. 


(c)  If, in performing under a contract, contractor or subcontractor actions cause serious bodily injury or death of civilian or military Government personnel, the contracting officer shall consider reducing or denying the award fee for any of the relevant award fee period in which the covered incident occurred, including the recovery of all or part of any award fees previously paid for such period.]  

*    *    *    *    * 

[216.406  Contract clauses. 
Use the clause at 252.216.7004, Award Fee Reduction or Denial for Jeopardizing the Health or Safety of Government Personnel, in all solicitations and contracts containing award fee provisions. ]

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES
*     *    *    *    *

[252.216.7004  Award Fee Reduction or Denial for Jeopardizing the Health or Safety of Government Personnel.
       As prescribed in 216.406 use the following clause:

AWARD FEE REDUCTION OR DENIAL FOR JEOPARDIZING THE HEALTH OR SAFETY OF GOVERNMENT PERSONNEL (XXX 2010)

(a) Definitions.   As used in this clause—


“Covered incident”–
        (1)  Means any incident in which the Contractor, through a criminal, civil, or administrative proceeding that results in a disposition listed in paragraph (2) of this definition –



(i)  Has been determined in the performance of this contract to have caused serious bodily injury or death of any civilian or military personnel of the Government through gross negligence or with reckless disregard for the safety of such personnel; or



(ii)  Has been determined to be liable for actions of a subcontractor of the Contractor that caused serious bodily injury or death of any civilian or military personnel of the Government through gross negligence or with reckless disregard for the safety of such personnel.


(2)  Includes those incidents that have resulted in any of the following dispositions:

(i)  In a criminal proceeding, a conviction.



 (ii)  In a civil proceeding, a finding of fault or liability that results in the payment of a monetary fine, penalty, reimbursement, restitution, or damage of $5,000 or more.

(iii)  In an administrative proceeding, a finding of fault and liability that results
in –

(A)  The payment of a monetary fine or penalty of $5,000 or more; or

(B)  The payment of a reimbursement, restitution, or damages in excess of $100,000.



 (iv)  In a criminal, civil or administrative proceeding, a disposition of the matter by consent or compromise with an acknowledgment of fault by the Contractor if the proceeding could have led to any of the outcomes specified in subparagraphs (a)(2)(i), (a) (2)(ii), or (a)(2)(iii).


“Serious bodily injury” means a grievous physical harm that results in a permanent disability.

(b)   If, in the performance of this contract, the Contractor’s or its subcontractor’s actions cause serious bodily injury or death of civilian or military Government personnel, the Government may reduce or deny the award fee for the relevant award fee period in which the covered incident occurred, including the recovery of all or part of any award fees paid for any previous period during which the covered incident occurred.
(End of clause)]
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