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Proposed Rule (Rev)
PART 215—CONTRACTING BY NEGOTIATION 

*   *   *   *   *

215.407-5  Estimating systems.

215.407-5-70  Disclosure, maintenance, and review requirements.

(a)  Definitions.  [As used in this subsection—]
*   *   * 
(4)  “Significant estimating system d[D]eficiency means a ”shortcoming in the estimating system that is likely to consistently result in proposal estimates for total cost or a major cost element(s) that do not provide an acceptable basis for negotiation of fair and reasonable prices. [is defined in 252.215-7002, Cost Estimating System Requirements.]
(b) *   *   * 
(c)  Responsibilities[Policy].

(1) *   *   * 
(2)  The cognizant ACO [contracting officer, in consultation with the auditor] for contractors subject to paragraph (b)(2) of this subsection, shall—

(i)  Determine the acceptability of the disclosure and [approve or disapprove the ]system; and

(ii)  Pursue correction of any deficiencies.

(3)  The cognizant auditor, on behalf of the ACO, serves as team leader in conducting[conducts] estimating system reviews.


(4)  A contractor subject to estimating system disclosure, maintenance, and review requirements shall—




(i)  Maintain an acceptable system;




(ii)  Describe its system to the ACO;




(iii)  Provide timely notice of changes in the system; and




(iv)  Correct system deficiencies identified by the ACO.


(d)  Characteristics of an acceptable estimating system.
(1[4])  General.  An acceptable system [shall]should provide for the use of appropriate source data, utilize sound estimating techniques and good judgment, maintain a consistent approach, and adhere to established policies and procedures.

(2[5])  Evaluation.  In evaluating the acceptability of a contractor's estimating system, the ACO[contracting officer, in consultation with the auditor, shall]should consider[ determine] whether the contractor's estimating system [complies with the system criteria for an acceptable estimating system as prescribed in 252.215-7002](d)[, Cost Estimating System Requirements]., for example—




(i)  Establishes clear responsibility for preparation, review, and approval of cost estimates;




(ii)  Provides a written description of the organization and duties of the personnel responsible for preparing, reviewing, and approving cost estimates;




(iii)  Assures that relevant personnel have sufficient training, experience, and guidance to perform estimating tasks in accordance with the contractor's established procedures;




(iv)  Identifies the sources of data and the estimating methods and rationale used in developing cost estimates;




(v)  Provides for appropriate supervision throughout the estimating process;




(vi)  Provides for consistent application of estimating techniques; 




(vii)  Provides for detection and timely correction of errors;




(viii)  Protects against cost duplication and omissions;




(ix)  Provides for the use of historical experience, including historical vendor pricing information, where appropriate;




(x)  Requires use of appropriate analytical methods;




(xi)  Integrates information available from other management systems, where appropriate;




(xii)  Requires management review including verification that the company's estimating policies, procedures, and practices comply with this regulation;




(xiii)  Provides for internal review of and accountability for the acceptability of the estimating system, including the comparison of projected results to actual results and an analysis of any differences;




(xiv)  Provides procedures to update cost estimates in a timely manner throughout the negotiation process; and




(xv)  Addresses responsibility for review and analysis of the reasonableness of subcontract prices.




(3[6])  Indicators of potentially significant estimating deficiencies.  The following examples indicate conditions that may produce or lead to significant estimating deficiencies—

*   *   * 

(e)  Review procedures.  Follow the procedures at PGI 215.407-5-70(e) for establishing and conducting estimating system reviews. 


(f)  Disposition of survey team findings.  Follow the procedures at PGI 215.407-5-70(f) for disposition of the survey team findings. 


(g)[(d)]*   *   *
 [(e)  Disposition of findings—
(1)  Reporting of findings.  The auditor shall document findings and recommendations in a report to the contracting officer.  If the auditor identifies any estimating system deficiencies, the report shall describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies and the potential adverse impact to the Government. 

(2)  Initial determination.  
(i)  The contracting officer shall review all findings and recommendations and, if there are no deficiencies that adversely affect the system, shall promptly notify the contractor in writing that the contractor's estimating system is acceptable and approved; or 

(ii)  If the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s estimating system, leading to a potential risk of harm to the Government, the contracting officer shall——


(A)  Promptly make an initial determination on any system deficiencies and notify the contractor, in writing, providing a description of the deficiency in sufficient detail to allow the contractor to understand the deficiency and its potential harm to the Government; 
(B)  Request the contractor to respond in writing to the initial determination within 30 days; and  

(C)  Promptly evaluate the contractor’s responses to the initial determination, in consultation with the auditor or functional specialist, and make a final determination. 
(3)  Final determination. 
(i)  The contracting officer shall make a final determination and notify the contractor in writing that——
(A)  The contractor's estimating system is acceptable and approved, or 

(B)  System deficiencies still remain.  The notice shall indicate the adequacy of any proposed or completed corrective action.  The contracting officer shall—
(1)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies; 

(2)  Disapprove the system in accordance with 252.215-7002, Cost Estimating System Requirements, if the contracting officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government; and  

(3)  Withhold payments in accordance with 252.242-7XXX, Business Systems, if the clause is included in the contract and the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s estimating system, leading to a potential risk of harm to the Government. 

(ii)  Follow the procedures relating to a correction of system deficiencies in PGI 215.407-5-70(e)(3). 

(f)  System approval.  The contracting officer shall promptly approve a previously disapproved estimating system and notify the contractor when the contracting officer determines that the contractor has substantially corrected the system deficiencies removing the potential risk of harm to the Government.  
(g)  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to withhold, remove withholds, and approve or disapprove a system to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities.] 
*   *   *   *   *
PART 234—MAJOR SYSTEM ACQUISITION

[234.001  Definition.  As used in this subpart——
“Acceptable earned value management system” and “earned value management system” are defined in 252.234-7002, Earned Value Management System.

“Deficiency” is defined in 252.234-7002, Earned Value Management System, and is synonymous with "noncompliance".]

*   *   *   *   * 
SUBPART 234.2—EARNED VALUE MANAGEMENT SYSTEM

234.201  Policy.

*   *   *   *   * 

[(5)  The cognizant contracting officer, in consultation with the functional specialist and auditor, shall—

(i)  Determine the acceptability of the contractor‘s earned value management system and approve or disapprove the system; and

(ii)  Pursue correction of any deficiencies.
(6)  In evaluating the acceptability of a contractor’s earned value management system, the contracting officer, in consultation with the functional specialist and auditor, shall determine whether the contractor’s earned value management system complies with the system criteria for an acceptable earned value management system as prescribed in 252.234-7002, Earned Value Management System.

(7)  Disposition of findings—
(i)  Reporting of findings.  The functional specialist or auditor shall document findings and recommendations in a report to the contracting officer.  If the functional specialist or auditor identifies any deficiencies in the contractor’s earned value management system, the report shall describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies and the potential adverse impact to the Government.  

(ii)  Initial determination.  
(A)  The contracting officer shall review all findings and recommendations and, if there are no deficiencies that adversely affect the system, shall promptly notify the contractor, in writing, that the contractor’s earned value management system is acceptable and approved; or 

(B)  If the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s earned value management system, leading to a potential risk of harm to the Government, the contracting officer shall—
(1)  Promptly make an initial determination on any system deficiencies and notify the contractor, in writing, providing a description of the deficiency in sufficient detail to allow the contractor to understand the deficiencies and the potential adverse impact to the Government;

(2)  Request the contractor to respond in writing to the initial determination within 30 days; and
(3)  Evaluate the contractor’s response to the initial determination, in consultation with the auditor or functional specialist, and make a final determination. 

(iii)  Final determination. 

(A)  The contracting officer shall make a final determination and notify the contractor, in writing, that— 

(1)  The contractor’s earned value management system is acceptable and approved, or

(2)  Systems deficiencies still remain.  The notice shall indicate the adequacy of any proposed or completed corrective action.  The contracting officer shall— 

(i)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies;
(ii)  Disapprove the system in accordance with 252.234-7002, Earned Value Management System, when initial validation is not successfully completed within a 16 month period from contract award, or the existing earned value management system contains one or more deficiencies in high-risk guidelines in ANSI/EIA-748 standards (guidelines 1, 3, 6, 7, 8, 9, 10, 12, 16, 21, 23, 26, 27, 28, 30, or 32).  For the remaining 16 guidelines in ANSI/EIA-748 standards, the contracting officer shall use discretion to disapprove the system based on input received from functional specialists and the auditor; and  

(iii)  Withhold payments in accordance with 252.242-7XXX, Business Systems, if the clause is included in the contract and the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s earned value management system, leading to a potential risk of harm to the Government.
(B)  Follow the procedures relating to correction of system deficiencies at PGI 234.201(7)(iii). 
(8)
 System approval.  The contracting officer shall promptly approve a previously disapproved earned value management system and notify the contractor when the contracting officer determines that the contractor has substantially corrected the system deficiencies, removing the potential risk of harm to the Government.  
(9)  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to withhold, remove withholds, and approve or disapprove a system to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities.]
*   *   *   *   *
PART 242—CONTRACT ADMINISTRATION AND AUDIT SERVICES

*   *   *   *   *
SUBPART 242.70 RESERVED [BUSINESS SYSTEMS 

242.70X1  Business system deficiencies.

(a)  Definition.  As used in this subpart—— 

     “Acceptable business systems” and “business systems” are defined in 252.242-7XXX, Business Systems. 

   “Deficiency” is defined in 252.242-7XXX, Business Systems.

(b)  Determination to withhold payments.
If the contracting officer determines that one or more system deficiencies adversely affect the contractor’s business systems included in 252.242-7XXX, Business Systems, that lead to a potential risk of harm to the Government, the contracting officer will—
(1)  Promptly notify the contractor, in writing, of the contracting officer’s determination to implement payment withholding in accordance with 252.242-7XXX, Business Systems.  The notice of payment withhold shall be included in the contracting officer’s written final determination for the business system and shall inform the contractor that—

(i)  Payments shall be withheld in accordance with 252.242-7XXX, Business Systems, until the contracting officer determines that all system deficiencies have been corrected; and

(ii)  The contracting officer reserves the right to take other actions within the terms and conditions of the contract.
(2)  Provide all contracting officers administering contracts containing 252.242-7XXX, Business Systems, a copy of the determination and instructions for issuing unilateral contract modifications to withhold payments on those contracts, and reducing progress payments and performance-based payments, as applicable.  The contracting officer shall also provide a copy of the determination to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities.
(3)  Contracting officers shall use a format substantially the same as the following for unilateral modifications for making an initial payment withholding, reducing the payment withholding, and discontinuing the payment withholding in accordance with 252.242-7XXX, Business Systems: 

(i)  Use this format for unilateral modifications for implementing payment withholding:

Payment Withholding

(A)  The purpose of this unilateral modification is to implement a payment withholding per the terms of 252.242-7XXX, Business Systems, and as a result of the Contracting Officer’s determination, dated YYYY/MM/DD, with respect to the deficiencies found in the Contractor’s system(s).

(B)  Effective immediately, five percent (two percent for small businesses) of each request for payment under this contract will be withheld as described below.  Upon receipt of an acceptable corrective action plan from the Contractor, a determination will be made with respect to reducing the percentage being withheld to two percent (one percent for small businesses) until the Contracting Officer determines that the Contractor has corrected all system deficiencies, as identified in the Contracting Officer’s determination.  Failure to follow the accepted corrective action plan will result in an increase in the percentage withheld against each payment under this contract to five percent (two percent for small businesses).  Such reduction or increase will be made by contract modification. 

(C)  For payments under cost, labor-hour, or time-and-materials contracts:  The Contractor shall apply a five percent (two percent for small businesses) withhold to the amount being billed and prepare a cost voucher in Wide Area WorkFlow (WAWF) for the net amount due.  The Contractor shall show the amount withheld on the current billing, as well as the cumulative amount withheld to date on this contract in accordance with 252.242-7XXX, in the Comments block of the Miscellaneous Info Tab in WAWF.

(D)  For progress payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage.  The Contracting Officer will reduce the approved amount by five percent (two percent for small businesses) and record the amount being withheld on the progress payment request, as well as the cumulative amount withheld on this contract in accordance with 252.242-7XXX, in the Comments block of the Miscellaneous Info Tab in WAWF.

(E)  For performance-based payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage to the performance-based payment event schedule amounts.  The Contracting Officer will reduce the amount approved by five percent (two percent for small businesses)and record the amount being withheld on the performance-based payment, as well as the cumulative amount withheld on this contract, in accordance with 252.242-7XXX, in the Comments block of the of the Miscellaneous Info Tab in WAWF. 

(F)  These payment withhold amounts will not be recorded in Mechanization of Contract Administration Services as withholds and there is no action required on the part of the payment office to effect the withhold.

(ii)  Use this format for unilateral modifications for reducing payment withholding:

Reduction of Temporary Payment Withholding

(A)  The purpose of this unilateral modification is to reduce the payment withholding percentage per the terms of 252.242-7XXX, Business Systems, as a result of receiving an acceptable corrective action plan from the contractor, dated YYYY/MM/DD, for resolving deficiencies in its system(s) as identified in the Contracting Officer’s determination, dated  YYYY/MM/DD.  This reduction is prospective and previous amounts withheld will not be reduced or released at this time.

(B)  Effective immediately, two percent (one percent for small businesses) of each request for payment under this contract will be withheld as described below.  The two percent (one percent for small businesses) being withheld will remain in effect until the Contracting Officer determines that the Contractor has corrected all system deficiencies as identified in the Contracting Officer’s determination.  Failure to follow the accepted corrective action plan will result in an increase in the percentage withheld against each payment under this contract to five percent (two percent for small businesses).  Such increase will be made by contract modification. 

(C)  For payments under cost, labor-hour, or time-and-materials contracts:  The Contractor shall apply a two percent (one percent for small businesses) withhold to the amount being billed and prepare a cost voucher in Wide Area WorkFlow (WAWF) for the net amount due.  The Contractor shall show the amount withheld on the current billing, as well as the cumulative amount withheld to date on this contract in accordance with 252.242-7XXX, in the Comments block of the Miscellaneous Info Tab in WAWF.

(D)  For progress payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage.  The Contracting Officer will reduce the approved amount by two percent (one percent for small businesses)and record the amount being withheld on the progress payment request, as well as the cumulative amount withheld on this contract, in accordance with 252.242-7XXX, in the Comments block of the Miscellaneous Info Tab in WAWF.

(E)  For performance-based payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage to the performance-based payment event schedule amounts.  The Contracting Officer will reduce the amount approved by two percent (one percent for small businesses) and record the amount being withheld on the performance-based payment, as well as the cumulative amount withheld on this contract, in accordance with 252.242-7XXX, in the Comments block of the of the Miscellaneous Info Tab in WAWF. 

(F)  These payment withhold amounts will not be recorded in Mechanization of Contract Administration Services as withholds and there is no action required on the part of the payment office to effect the withhold.

(iii)  Use the format below if payment withholding is discontinued pending receipt of auditor or functional specialist verification and based on evidence that the contractor has corrected all system deficiencies, in accordance with 252.242-7XXX, Business Systems:

Discontinuation of Payment Withholding 

(A)  The purpose of this unilateral modification is to discontinue the payment withhold as identified in Modification XXXXX and release previous amounts withheld on this contract, in accordance with 252.242-7XXX, Business Systems.

(B)  The discontinuation of the payment withhold is made pending receipt of verification and based on evidence submitted by the Contractor that all the Contractor’s system(s) deficiencies identified in the Contracting Officer’s determination, dated YYYY/MM/DD, have been corrected.

(C)  The Contractor is authorized to submit a bill in the amount of $XXXXXXXX.  The billed amount should be submitted on the same type of invoice as the withhold was originally taken, as appropriate.

(iv)  Use the format below if payment withholding is discontinued after auditor or functional specialist verification that the contractor has corrected all system deficiencies, in accordance with 252.242-7XXX, Business Systems:

Discontinuation of Payment Withholding

(A)  The purpose of this unilateral modification is to discontinue the payment withhold as identified in Modification XXXXX and release previous amounts withheld on this contract, in accordance with 252.242-7XXX, Business Systems.

(B)  The discontinuation of the payment withhold is made based on verification that all the contractor’s system(s) deficiencies identified in the Contracting Officer’s final determination, dated YYYY/MM/DD, have been corrected.

(C)  The Contractor is authorized to submit a bill in the amount of $XXXXXXXX.  The billed amount should be submitted on the same type of invoice as the withhold was originally taken, as appropriate.

(c)  If the contracting officer determines that none of the system deficiencies adversely affect any of the contractor’s business systems included in 252.242-7XXX, Business Systems, that lead to potential risk of harm to the Government, the contracting officer shall promptly notify the contractor in writing of the contracting officer’s determination not to implement payment withholds in accordance with 252.242-7XXX, Business Systems.
(d)  Monitoring contractor’s corrective action.  The contracting officer, in consultation with the auditor or functional specialist, shall monitor the contractor's progress in correcting the deficiencies.  The contracting officer shall notify the contractor of any decision to decrease or increase the amount of payment withholding in accordance with 252.242-7XXX, Business Systems.  

(e)  Correction of system deficiencies.  

(1)  If the contractor notifies the contracting officer that the contractor has corrected the system deficiencies, the contracting officer shall request the auditor or functional specialist to review the correction to verify that the deficiencies have been corrected.  If, after receipt of verification, the contracting officer determines that the contractor has corrected all system deficiencies, the contracting officer shall discontinue the withholding of payments and release any payments previously withheld.
(2)  Prior to the receipt of verification, the contracting officer may discontinue withholding payments pending receipt of verification,  and release any payments previously withheld, if the contractor submits evidence that the deficiencies have been corrected, and the contracting officer, in consultation with the auditor or functional specialist, determines that there is a reasonable expectation that the corrective actions have been implemented.  
242.70X2  Contract clause.  Use the clause at 252.242-7XXX, Business Systems, in solicitations and contracts when the expected contract value is equal to or greater than $50 million, and when the solicitation or contract includes any of the following clauses:
(a)  252.215-7002, Cost Estimating System Requirements.

(b)  252.234-7002, Earned Value Management System.

(c)  252.242-7004, Material Management and Accounting System.

(d)  252.242-7YYY, Accounting System Administration.

(e)  252.244-7XXX, Contractor Purchasing System Administration.
(f)  252.245-7XXX, Contractor Property Management System Administration.]

*   *   *   *   *
subpart 242.72—contractor material management and accounting system

*   *   *   *   *
242.7201  Definitions.  [As used in this subpart——
“Acceptable material management and accounting system,] “M[m]aterial management and accounting system,” and “valid time-phased requirements” are defined in 252.242.7004, Material Management and Accounting System.
[“Deficiency” is defined in 252.242.7004, Material Management and Accounting System.]

242.7202  Policy.

[(a)]  DoD policy is for its contractors to have an [acceptable] MMAS so that the system—

(a[1])  *   *   *


(b[2])  *   *   *


(c[3])  *   *   *

[(b)  The cognizant contracting officer, in consultation with the auditor and functional specialist, shall—

(1)  Determine the acceptability of the contractor’s MMAS and approve or disapprove the system; and 

(2)  Pursue correction of any deficiencies.
(c)  In evaluating the acceptability of the contractor’s MMAS, the contracting officer, in consultation with the auditor and  functional specialist, shall determine whether the contractor’s MMAS complies with the system criteria for an acceptable MMAS as prescribed in 252.242-7004, Material Management and Accounting System.]
242.7203  Review procedures.

*   *   *   *   *

(c)  System evaluation.  Cognizant contract administration and audit activities must jointly establish and manage programs for evaluating the MMAS systems of contractors and must annually establish a schedule of contractors to be reviewed.  In addition, they must--



(1)  Conduct reviews as a team effort.




(i)  The ACO--





(A)  Appoints a team leader; and





(B)  Ensures that the team includes appropriate functional specialists (e.g., industrial specialist, engineer, property administrator, auditor).




(ii)  The team leader--





(A)  Advises the ACO and the contractor of findings during the review and at the exit conference; and





(B)  Makes every effort to resolve differences regarding questions of fact during the review.




(iii)  The contract auditor--





(A)  Participates as a member of the MMAS team or serves as the team leader (see paragraph (c)(1)(i) of this section); and





(B)  Issues an audit report for incorporation into the  MMAS report based on an analysis of the contractor's books, accounting records, and other related data.



(2)  Tailor reviews to take full advantage of the day-to-day work done by both organizations.



(3)  Prepare the MMAS report.

(d[c])  Disposition of evaluation team findings— 
[(1)  Reporting of findings.]  The [auditor]team leader[ or functional specialist shall]must document evaluation team findings and recommendations in [a] report to the [contracting officer].  If [the auditor or functional specialist identifies] any MMAS deficiencies, the report [shall]must [describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies and the potential adverse impact to the Government.]provide an estimate of the adverse impact on the Government resulting from those deficiencies. 
 

[(2)  Initial determination.  
(i)  The contracting officer shall review findings and recommendations and if there are no deficiencies that adversely affect the system, shall promptly notify the contractor, in writing, that the contractor's MMAS is acceptable and approved; or 

(ii)  If the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s MMAS, leading to a potential risk of harm to the Government, the contracting officer shall—

(A)  Promptly make an initial determination on any system deficiencies and notify the contractor, in writing, providing a description of deficiencies in sufficient detail to allow the contractor to understand the deficiencies and the potential adverse impact to the Government;
(B)  Request the contractor to respond in writing to the initial determination within 30 days; and
(C)  Promptly evaluate the contractor's response to the initial determination in consultation with the auditor or functional specialists, and make a final determination.
(3)  Final determination.  
(i)  The ACO shall make a final determination and notify the contractor that— 

(A)  The contractor's MMAS is acceptable and approved, or

(B)  System deficiencies still remain.  The notice shall indicate the adequacy of any proposed or completed corrective action.  The contracting officer shall—  
(1)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies; 
(2)  Make a determination to disapprove the system in accordance with 252.242-7004, Material Management and Accounting System, if the contracting officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government; and 

(3)  Withhold payments in accordance with 252.242-7XXX, Business Systems, if the clause is included in the contract and the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s MMAS, leading to a potential risk of harm to the Government.  

(ii)  Follow the procedures relating to correction of system deficiencies in PGI 242.7203.

(d)  System approval.  The contracting officer shall promptly approve a previously disapproved MMAS and notify the contractor when the contracting officer determines that the contractor has substantially corrected the system deficiencies, removing the potential risk of harm to the Government.
(e)  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to withhold, remove withholds, and approve or disapprove a system to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities.]


(1)  Initial notification to the contractor.  The ACO must provide a copy of the report to the contractor immediately upon receipt from the team leader.

The ACO must provide a copy of the report to the contractor immediately upon receipt from the team leader.

 




(i)  The ACO must notify the contractor in a timely manner if there are no deficiencies.

 




(ii)  If there are any deficiencies, the ACO must request the contractor to provide a written response within 30 days (or such other date as may be mutually agreed to by the ACO and the contractor) from the date of initial notification.

 




(iii)  If the contractor agrees with the report, the contractor has 60 days (or such other date as may be mutually agreed to by the ACO and the contractor) to correct any identified deficiencies or submit a corrective action plan showing milestones and actions to eliminate the deficiencies.

 




(iv)  If the contractor disagrees with the report, the contractor must provide rationale in the written response.

 

(2)  Evaluation of the contractor's response.  The ACO, in consultation with the auditor, evaluates the contractor's response  and determines whether--

 




(i)  The MMAS contains any deficiencies and, if so, any corrective action is needed;

 




(ii)  The deficiencies are significant enough to result in the reduction of progress payments or disallowance of costs on vouchers; and

 




(iii)  Proposed corrective actions (if the contractor submitted them) are adequate to correct the deficiencies.

 



(3)  Notification of ACO determination.

 




(i)  The ACO must notify the contractor in writing (copy to auditor and functional specialists) of--

 





(A)  Any deficiencies and the necessary corrective action;

 





(B)  Acceptability of the contractor's corrective action plan (if one was submitted) or the need for a corrective action plan; and

 





(C)  Any decision to reduce progress payments or disallow costs on vouchers.

 




(ii)  The Government does not approve or disapprove the contractor's MMAS.  ACO notifications should avoid any such implications.

 




(iii)  From the time the ACO determines that there are any significant MMAS deficiencies until the time the deficiencies are corrected, all field pricing reports for that contractor must contain a recommendation relating to proposed adjustments necessary to protect the Government's interests.

 




(iv)  The ACO should consider the effect of any significant MMAS deficiencies in reviews of the contractor's estimating system (see 215.407-5).



(4)  Reductions or disallowances.




(i)  When the ACO determines the MMAS deficiencies have a material impact on Government contract costs, the ACO must reduce progress payments by an appropriate percentage based on affected costs (in accordance with FAR 32.503-6) and/or disallow costs on vouchers (in accordance with FAR 42.803).  The reductions or disallowances must remain in effect until the ACO determines that--





(A)  The deficiencies are corrected; or





(B)  The amount of the impact is immaterial.




(ii)  The maximum payment adjustment is the adverse material impact to the Government as specified in the MMAS report.  The ACO should use the maximum adjustment when the contractor did not submit a corrective action plan with its response, or when the plan is unacceptable.  In other cases, the ACO should consider the quality of the contractor's corrective action plan in determining the appropriate percentage.




(iii)  As the contractor implements its accepted corrective action plan, the ACO should reinstate a portion of withheld amounts commensurate with the contractor's progress in making corrections.  However, the ACO must not fully reinstate withheld amounts until the contractor corrects the deficiencies, or until the impact of the deficiencies become immaterial.



(5)  Monitoring contractor's corrective action.  The ACO and the auditor must monitor the contractor's progress in correcting deficiencies.  When the ACO determines the deficiencies have been corrected, the ACO must notify the contractor in writing.  If the contractor fails to make adequate progress, the ACO must take further action.  The ACO may--




(i)  Elevate the issue to higher level management;




(ii)  Further reduce progress payments and/or disallow costs on vouchers;




(iii)  Notify the contractor of the inadequacy of the contractor's cost estimating system and/or cost accounting system; and




(iv)  Issue cautions to contracting activities regarding the award of future contracts.

*   *   *   *   *
SUBPART 242.75—CONTRACTOR ACCOUNTING SYSTEMS AND RELATED CONTROLS 
[242.7501  Definitions.  As used in this subpart——
“Acceptable accounting system,” and “accounting system” are defined in 252.242-7YYY, Accounting System Administration.


“Deficiency” is defined in 252.242-7YYY, Accounting System Administration.]

242.7501[2]  Policy.
[(a)]  Contractors receiving cost-reimbursement[,] or incentive[-]type[, time-and-materials, or labor-hour] contracts, contracts which provide for progress payments based on costs or on a percentage or stage of completion,[ or construction contracts that include the clause at FAR 52.232-27, Prompt Payment for Construction Contracts,] shall maintain an [acceptable] accounting system[.]and related internal controls throughout contract performance which provides reasonable assurance that—

(a) Applicable laws and regulations are complied with;

(b) The accounting system and cost data are reliable;

(c) Risk of misallocations and mischarges are minimized; and

(d) Contract allocations and charges are consistent with invoice procedures.

[(b)  The cognizant contracting officer, in consultation with the auditor, shall—

(1)  Determine the acceptability of a contractor’s accounting system and approve or disapprove the system; and

(2)  Pursue correction of any deficiencies.

(c)  In evaluating the acceptability of a contractor’s accounting system, the contracting officer, in consultation with the auditor, shall determine whether the contractor’s accounting system complies with the system criteria for an acceptable accounting system as prescribed in 252.242-7YYY, Accounting System Administration.]
242.7502  Procedures.  

(a) Upon receipt of an audit report identifying significant accounting system or related internal control deficiencies, the ACO will-- 
(1) Provide a copy of the report to the contractor and allow 30 days, or a reasonable extension, for the contractor to respond;

(2) If the contractor agrees with the report, the contractor has 60 days from the date of initial notification to correct any identified deficiencies or submit a corrective action plan showing milestones and actions to eliminate the deficiencies.

(3) If the contractor disagrees, the contractor should provide rationale in its written response.

(4) The ACO will consider whether it is appropriate to suspend a percentage of progress payments or reimbursement of costs proportionate to the estimated cost risk to the Government, considering audit reports or other relevant input, until the contractor submits a corrective action plan acceptable to the ACO and corrects the deficiencies. (See FAR 32.503-6(a) and (b) and FAR 42.302(a)(7)).


[(d)  Disposition of findings—
(1)  Reporting of findings.  The auditor shall document findings and recommendations in a report to the contracting officer.  If the auditor identifies any accounting system deficiencies, the report shall describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies and the potential adverse impact to the Government.  Follow the procedures at PGI 242.70X1(b) for reporting of deficiencies.

(2)  Initial determination.  
(i)  The contracting officer shall review findings and recommendations and, if there are no deficiencies that adversely affect the system, shall promptly notify the contractor, in writing, that the contractor's accounting system is acceptable and approved; or
(ii)  If the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s accounting system, leading to a potential risk of harm to the Government, the contracting officer shall—

(A)  Promptly make an initial determination on any system deficiencies and notify the contractor, in writing; 
(B)  Request the contractor to respond in writing to the initial determination within 30 days; and

(C)  Evaluate the contractor‘s response to the initial determination, in consultation with the auditor or functional specialist and make a final determination. 

(3)  Final determination. 
(i)  The contracting officer shall make a final determination and notify the contractor, in writing, that-

(A)  The contractor's accounting system is acceptable and approved, or

(B)  System deficiencies still remain.  The notice shall indicate the adequacy of any proposed or completed corrective action.  The contracting officer shall- 

(1)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies;

(2)  Make a determination to disapprove the system in accordance with 252.242-7YYY, Accounting System Administration, if the contracting officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government; and 
(3)  Withhold payments in accordance with 252.242-7XXX, Business Systems, if the clause is included in the contract and the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s accounting system, leading to a potential risk of harm to the Government. 

(ii)  Follow the procedures relating to correction of system deficiencies in PGI 242.7502.] 
(e)  System approval.  The contracting officer shall promptly approve a previously disapproved accounting system and notify the contractor when the contracting officer determines that the contractor has substantially corrected the system deficiencies, removing the potential risk of harm to the Government.  

(f)  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to withhold, remove withholds, and approve or disapprove a system to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities.
(g)  Mitigating the risk of accounting system deficiencies on specific proposals.

(1)  Field pricing teams shall discuss identified accounting system deficiencies and their impact in all reports on contractor proposals until the deficiencies are resolved.

(2)  The contracting officer responsible for negotiation of a proposal generated by an accounting system with an identified deficiency shall evaluate whether the deficiency impacts the negotiations.  If it does not, the contracting officer should proceed with negotiations.  If it does, the contracting officer should consider other alternatives, e.g.—

(i)  Allowing the contractor additional time to correct the accounting system deficiency and submit a corrected proposal;

(ii)  Considering another type of contract, e.g., FPIF instead of FFP;

(iii)  Using additional cost analysis techniques to determine the reasonableness of the cost elements affected by the accounting system's deficiency;

(iv)  Segregating the questionable areas as a cost-reimbursable line item;

(v)  Reducing the negotiation objective for profit or fee; or

(vi)  Including a contract (reopener) clause that provides for adjustment of the contract amount after award.

(3)  The contracting officer who incorporates a reopener clause into the contract is responsible for negotiating price adjustments required by the clause.  Any reopener clause necessitated by an accounting system deficiency should—

(i)  Clearly identify the amounts and items that are in question at the time of negotiation;

(ii)  Indicate a specific time or subsequent event by which the contractor will submit a supplemental proposal, including cost or pricing data, identifying the cost impact adjustment necessitated by the deficient accounting system;

(iii)  Provide for the contracting officer to unilaterally adjust the contract price if the contractor fails to submit the supplemental proposal; and

(iv)  Provide that failure of the Government and the contractor to agree to the price adjustment shall be a dispute under the Disputes clause.

242.7503  Contract clause.  Use the clause at 252.242-7YYY, Accounting System Administration, in solicitations and contracts when contemplating—

(a)  A cost-reimbursement, incentive-type, time-and-materials, or labor-hour contract;

(b)  A fixed-price contract with progress payments made on the basis of costs incurred by the contractor or on a percentage or stage of completion; or
(c)  A construction contract that includes the clause at FAR 52.232-27, Prompt Payment for Construction Contracts.]

*   *   *   *   *
PART 244—SUBCONTRACTING POLICIES AND PROCEDURES

[SUBPART 244.1 - General
244.101  Definitions.  As used in this subpart——
“Acceptable purchasing system,” and “purchasing system” are defined in 252.244-7XXX, Purchasing System Administration.
“Deficiency” is defined in 252.244-7XXX, Purchasing System Administration.]

*   *   *   *   *
subpart 244.3—contractors' purchasing systems reviews

*   *   *   *   *
244.305-70  Granting, withholding, or withdrawing approval [Policy].

Use this subsection instead of FAR 44.305-2(c) and 44.305-3(b).


(a)  At the completion of the in-plant portion of the review, the ACO shall hold an exit conference with the contractor.  At the conference, the ACO should—



(1)  Present the review team's recommendations, signed by the ACO;



(2)  Request the contractor submit its plan for correcting deficiencies or making improvements within 15 days; and



(3)  Not comment on the pending or planned decision to grant or withhold approval of the contractor's purchasing system.


(b)  The PSA should submit the complete report to the ACO, or any department or agency established review board, within ten days after receipt of the contractor's response under paragraph (a)(2) of this subsection. 


(c)  The ACO should completely review the report and consider the contractor's response before making a decision on granting, withholding, or withdrawing purchasing system approval.  The ACO shall notify the contractor of the decision within ten days after receipt of the report with a copy of the decision to the PSA and the contracting office, when requested.


(d)  When a contractor advises that it has corrected deficiencies that led the ACO to withhold or withdraw the purchasing system approval, the ACO—





(1)  Shall request the PSA to verify that the contractor has—





(i)  Corrected the deficiencies; and





(ii)  Implemented any other ACO recommendations.




(2)  Should ask for a review of purchasing policies and procedures issued since the last review.
[(a)  The cognizant contracting officer, in consultation with the purchasing system analyst or auditor, shall—
(1)  Determine the acceptability of the contractor’s purchasing system and approve or disapprove the system; and

(2)  Pursue correction of any deficiencies.
(b)  In evaluating the acceptability of the contractor’s purchasing system, the contracting officer, in consultation with the purchasing system analyst (PSA) and auditor, shall determine whether the contractor’s purchasing system complies with the system criteria for an acceptable purchasing system as prescribed in 252.244-7XXX, Contractor Purchasing System Administration.
(c)  Disposition of findings—
(1)  Reporting of findings.  The PSA or auditor shall document findings and recommendations in a report to the contracting officer.  If the PSA or auditor identifies any purchasing system deficiencies, the report shall describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies and the potential adverse impact to the Government.
(2)  Initial determination.  
(i)  The contracting officer shall review all findings and recommendations and, if there are no deficiencies that adversely affect the system, shall promptly notify the contractor that the contractor's purchasing system is acceptable and approved; or

(ii)  If the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s purchasing system, leading to a potential risk of harm to the Government, the contracting officer shall—
(A)  Promptly make an initial determination on any system deficiencies and notify the contractor, in writing, providing a description of the deficiencies in sufficient detail to allow the contractor to understand the deficiencies and the potential adverse impact to the Government;

(B)  Request the contractor to respond in writing to the initial determination within 30 days; and

(C)  Evaluate the contractor's response to the initial determination in consultation with the auditor or functional specialist, and make a final determination. 
(3)  Final determination.  
(i)  The contracting officer shall make a final determination and notify the contractor, in writing, that—
(A)  The contractor's purchasing system is acceptable and approved, or

(B)  System deficiencies still remain.  The notice shall indicate the adequacy of any proposed or completed corrective action.  The contracting officer shall—
(1)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies;

(2)  Make a determination to disapprove the system in accordance with 252.244-7XXX, Contractor Purchasing System Administration, if the contracting officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government; and
(3)  Withhold payments in accordance with 252.242-7XXX, Business Systems, if the clause is included in the contract and the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s purchasing system, leading to a potential risk of harm to the Government.
(ii)  Follow the procedures in accordance with 252.244-7XXX, Contractor Purchasing System Administration, and PGI 244.305-70 for disposition of report findings.
   (d)  System approval.  The contracting officer shall promptly approve a previously disapproved purchasing system and notify the contractor when the contracting officer determines that the contractor has substantially corrected the system deficiencies, removing the potential risk of harm to the Government.  
   (e)  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to withhold, remove withholds, and approve or disapprove a system to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities.
(f)  Mitigating the risk of purchasing system deficiencies on specific proposals.

(1)  Source selection evaluation teams shall discuss identified purchasing system deficiencies and their impact in all reports on contractor proposals until the deficiencies are resolved.

(2)  The contracting officer responsible for negotiation of a proposal generated by a purchasing system with an identified deficiency shall evaluate whether the deficiency impacts the negotiations.  If it does not, the contracting officer should proceed with negotiations.  If it does, the contracting officer should consider other alternatives, e.g.—
(i)  Allowing the contractor additional time to correct the purchasing system deficiency and submit a corrected proposal;

(ii)  Considering another type of contract, e.g., a fixed-price incentive (firm target) instead of a firm-fixed price;

(iii)  Using additional cost analysis techniques to determine the reasonableness of the cost elements affected by the purchasing system's deficiency;

(iv)  Segregating the questionable areas as a cost-reimbursable line item;

(v)  Reducing the negotiation objective for profit or fee; or

(vi)  Including a contract (reopener) clause that provides for adjustment of the contract amount after award.

(3)  The contracting officer who incorporates a reopener clause into the contract is responsible for negotiating price adjustments required by the clause.  Any reopener clause necessitated by a purchasing system deficiency should—

(i)  Clearly identify the amounts and items that are in question at the time of negotiation;

(ii)  Indicate a specific time or subsequent event by which the contractor will submit a supplemental proposal, including cost or pricing data, identifying the cost impact adjustment necessitated by the deficient purchasing system;

(iii)  Provide for the contracting officer to unilaterally adjust the contract price if the contractor fails to submit the supplemental proposal; and

(iv)  Provide that failure of the Government and the contractor to agree to the price adjustment shall be a dispute under the Disputes clause.

244.305-7X  Contract clause.  Use the clause at 252.244-7XXX, Contractor Purchasing System Administration, in solicitations and contracts containing the clause at FAR 52.244-2, Subcontracts.]

*   *   *   *   *
PART 245—GOVERNMENT PROPERTY

SUBPART 245.1—GENERAL

*   *   *   *   *
245.105  Contractor’s property management system compliance. 

The assigned property administrator shall perform property administration in accordance with department or agency procedures.

[(a)  Definitions.

(1)  “Acceptable property management system” and “property management system” are defined in 252.242-7XXX, Contractor Property Management System Administration. 

(2)  “Deficiency” is defined in 252.242-7XXX, Contractor Property Management System Administration. 

(b)  Policy.  The cognizant contracting officer, in consultation with the property administrator, shall—

(1)  Determine the acceptability of the system and approve or disapprove the system; and

(2)  Pursue correction of any deficiencies.


(c)  In evaluating the acceptability of a contractor’s property management system, the contracting officer, in consultation with the property administrator, shall determine whether the contractor’s property management system complies with the system criteria for an acceptable property management system as prescribed in 252.242-7XXX, Contractor Property Management System Administration. 

(d)  Disposition of findings—
(1)  Reporting of findings.  The property administrator shall document findings and recommendations in a report to the contracting officer.  If the property administrator identifies any property system deficiencies, the report shall describe the deficiencies in sufficient detail to allow the contracting officer to understand the deficiencies and the potential adverse impact to the Government. 

(2)  Initial determination.  

(i)  The contracting officer shall review findings and recommendations and, if there are no deficiencies that adversely affect the system, shall promptly notify the contractor, in writing, that the contractor’s property management system is acceptable and approved; or 

(ii)  If the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s property management system, leading to a potential risk of harm to the Government, the contracting officer shall—
(A)  Promptly make an initial determination on any system deficiencies and notify the contractor, in writing, providing a description of deficiencies in sufficient detail to allow the contractor to understand the deficiencies and the potential adverse impact to the Government; 

(B)  Request the contractor to respond in writing to the initial determination within 30 days and;  

(C)  Evaluate the contractor’s response to the initial determination, in consultation with the property administrator and make a final determination; 

(3)  Final determination. 
  (i)  The contracting officer shall make a final determination and notify the contractor, in writing, that— 

(A)  The contractor's property management system is acceptable and approved, or 

(B)  System deficiencies still remain.  The notice shall indicate the adequacy of any proposed or completed corrective action.  The contracting officer shall—
(1)  Request that the contractor, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies; 

(2)  Promptly make a determination to disapprove the system if the contracting officer determines that one or more deficiencies warrant the system disapproval based on the risk to the Government; and  

(3)  Withhold payments in accordance with 252.242-7XXX, Business Systems, if the clause is included in the contract and the contracting officer determines that there are one or more system deficiencies that adversely affect the contractor’s property system, leading to a potential risk of harm to the Government.
(ii)  Follow the procedures in PGI 245.105 for disposition of report findings. 

(e)  System Approval.  The contracting officer shall promptly approve a previously unapproved property management system and notify the contractor when the contracting officer determines, in consultation with the property administrator, that the contractor has substantially corrected the system deficiencies, removing the potential risk of harm to the Government.  

(f)  Contracting officer notifications.  The cognizant contracting officer shall promptly distribute copies of a determination to withhold, remove withholds, and approve or disapprove a system to the auditor; payment office; affected contracting officers at the buying activities; and cognizant contracting officers in contract administration activities. 

245.105-7X  Contract clause.  Use the clause at 252.245-7XXX, Contractor Property System Administration, in solicitations and contracts containing the clause at FAR 52.245-1, Government Property.]
*   *   *   *   *
PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

*   *   *   *   *
252.215-7002  Cost Estimating System Requirements.

As prescribed in 215.408(2), use the following clause:

COST ESTIMATING SYSTEM REQUIREMENTS (DEC 2006[DATE])

(a)  Definitions.  [As used in this clause——]  


“Acceptable estimating system” means an estimating system that[ complies with the system criteria in paragraph (d) of this clause, and provides for a system that]—
(1)  Is maintained, reliable, and consistently applied;

(2)  Produces verifiable, supportable, and documented cost estimates that are an acceptable basis for negotiation of fair and reasonable prices;

(3)  Is consistent with and integrated with the Contractor’s related management systems; and 

(4)  Is subject to applicable financial control systems. 

[“Deficiency” means a failure to meet one or more system criteria of an acceptable estimating system.]
   “Estimating system” means the Contractor's policies, procedures, and practices for[ budgeting and planning controls, and] generating estimates of costs and other data included in proposals submitted to customers in the expectation of receiving contract awards.  Estimating system includes the Contractor's—

(1)  Organizational structure;

(2)  Established lines of authority, duties, and responsibilities;

(3)  Internal controls and managerial reviews;

(4)  Flow of work, coordination, and communication; and

(5)  [Budgeting, planning, and e]Estimating methods, techniques, accumulation of historical costs, and other analyses used to generate cost estimates[ and budgets].

*   *   *   *   *
   (d)  System requirements[criteria].

*   *   *   *   *
[(4)  The Contractor’s estimating system shall provide for the use of appropriate source data, utilize sound estimating techniques and good judgment, maintain a consistent approach, and adhere to established policies and procedures.  An acceptable estimating system shall accomplish the following functions—

(i)  Establish clear responsibility for preparation, review, and approval of cost estimates and budgets;

(ii)  Provide a written description of the organization and duties of the personnel responsible for preparing, reviewing, and approving cost estimates and budgets;

(iii)  Ensure that relevant personnel have sufficient training, experience, and guidance to perform estimating and budgeting tasks in accordance with the contractor's established procedures;

(iv)  Identify and document the sources of data and the estimating methods and rationale used in developing cost estimates and budgets;

(v)  Provide for adequate supervision throughout the estimating and budgeting process;

(vi)  Provide for consistent application of estimating and budgeting techniques; 

(vii)  Provide for detection and timely correction of errors;

(viii)  Protect against cost duplication and omissions;

(ix)  Provide for the use of historical experience, including historical vendor pricing information, where appropriate;

(x)  Require use of appropriate analytical methods;

(xi)  Integrate information available from other management systems;

(xii)  Require management review, including verification of the company's estimating and budgeting policies, procedures, and practices;

(xiii)  Provide for internal review of, and accountability for, the acceptability of the estimating system, including the budgetary data supporting indirect cost estimates and comparisons of projected results to actual results, and an analysis of any differences;

(xiv)  Provide procedures to update cost estimates and notify the Contracting Officer in a timely manner throughout the negotiation process; 

(xv)  Provide procedures that ensure subcontract prices are reasonable based on a documented review and analysis; 
(xvi)  Provide estimating and budgeting practices that consistently generate sound proposals that are compliant with the provisions of the solicitation and are adequate to serve as a basis to reach a fair and reasonable price; and
(xvii)  Have an adequate system description, including policies, procedures, and estimating and budgeting practices that comply with the FAR and DFARS.]

(e)  Estimating s[S]ystem deficiencies.  
(1)  [The Contracting Officer will provide an initial determination to the Contractor, in writing, on any system deficiencies.  The initial determination will describe the deficiency in sufficient detail to allow the Contractor to understand the deficiency and its potential harm to the Government.  

(2)]  The Contractor shall respond [within 30 days] to a written [initial determination] report from the [Contracting Officer]Government that identifies deficiencies in the Contractor's estimating system[.] as follows:

(i)  If the Contractor agrees with the report findings and recommendations, the Contractor shall—

(A)  Within 30 days, state its agreement in writing; and

(B)  Within 60 days, correct the deficiencies or submit a corrective action plan showing proposed milestones and actions leading to elimination of the deficiencies.

(ii)  If the Contractor disagrees with the [initial determination] report, the Contractor shall, within 30 days, state [, in writing,] its rationale for disagreeing.
 (2)[(3)]  The ACO[Contracting Officer] will evaluate the Contractor's response and notify the Contractor[, in writing, ]of the [Contracting Officer’s final] determination concerning[—
(i)  R]remaining deficiencies[;], and/or 
[(ii)  T]the adequacy of any proposed or completed corrective action[;]. [and

(iii)  System disapproval, if the Contracting Officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government. 

(f)  If the Contractor receives the Contracting Officer’s final determination of system deficiencies, the Contractor shall, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies.
(g)  Withholding payments.  If the Contracting Officer determines that there are one or more system deficiencies that adversely affect the Contractor’s estimating system, leading to a potential risk of harm to the Government, and the contract includes 252.242-7XXX, Business Systems, the Contracting Officer will withhold payments in accordance with that clause.]
(End of clause)

*   *   *   *   *
252.234-7002  Earned Value Management System.

As prescribed in 234.203(2), use the following clause:

EARNED VALUE MANAGEMENT SYSTEM (APR 2008[DATE])

[(a)  Definitions.  As used in this clause—— 
 “Acceptable earned value management system” means an earned value management system that generally complies with system criteria in paragraph (b) of this clause.

“Deficiency” means a failure to meet one or more system criteria of an acceptable earned value management system.

“Earned value management system” means an earned value management system that complies with the earned value management system guidelines in the ANSI/EIA-748.]
(a)[(b)  System Criteria.] *   *   *

(b)[(c)]  If this contract has a value of $50 million or more, the Contractor shall use an EVMS that has been determined [to be acceptable ]by the C[c]ognizant Federal A[a]gency (CFA).  If, at the time of award, the Contractor’s EVMS has not been determined by the [cognizant Federal agency] CFA to be in compliance with the EVMS guidelines as stated in paragraph (a)[(b)](1) of this clause, the Contractor shall apply its current system to the contract and shall take necessary actions to meet the milestones in the Contractor’s EVMS plan.

(c)[(d)]  If this contract has a value of less than $50[million],000,000, the Government will not make a formal determination that the Contractor’s EVMS complies with the EVMS guidelines in ANSI/EIA-748 with respect to the contract.  The use of the Contractor’s EVMS for this contract does not imply a Government determination of the Contractor’s compliance with the EVMS guidelines in ANSI/EIA-748 for application to future contracts.  The Government will allow the use of a Contractor’s EVMS that has been formally reviewed and determined by the CFA[cognizant Federal agency] to be in compliance with the EVMS guidelines in ANSI/EIA-748.
(d)[(e)]  The Contractor shall submit notification of any proposed substantive changes to the EVMS procedures and the impact of those changes to the CFA[cognizant Federal agency].  If this contract has a value of $50[million],000,000 or more, unless a waiver is granted by the CFA[cognizant Federal agency], any EVMS changes proposed by the Contractor require approval of the CFA[cognizant Federal agency] prior to implementation.  The CFA[cognizant Federal agency] will advise the Contractor of the acceptability of such changes as soon as practicable (generally within 30 calendar days) after receipt of the Contractor’s notice of proposed changes.  If the CFA[cognizant Federal agency] waives the advance approval requirements, the Contractor shall disclose EVMS changes to the CFA[cognizant Federal agency] at least 14 calendar days prior to the effective date of implementation.
(e)[(f)]  )  The Government will schedule integrated baseline reviews as early as practicable, and the review process will be conducted not later than 180 calendar days after (1) contract award, (2) the exercise of significant contract options, and (3) the incorporation of major modifications.  During such reviews, the Government and the Contractor will jointly assess the Contractor’s baseline to be used for performance measurement to ensure complete coverage of the statement of work, logical scheduling of the work activities, adequate resourcing, and identification of inherent risks.*   *   *

(f)[(g)]  The Contractor shall provide access to all pertinent records and data requested by the Contracting Officer or duly authorized representative as necessary to permit Government surveillance to ensure that the EVMS complies, and continues to comply, with the performance criteria referenced in paragraph (a)[(b)] of this clause.

(g)[(h)] *   *   *


[(i)  System deficiencies.

(1)  The Contracting Officer will provide an initial determination to the Contractor, in writing, on any system deficiencies.  The initial determination will describe the deficiency in sufficient detail to allow the Contractor to understand the deficiency and its potential harm to the Government.
(2)  The Contractor shall respond within 30 days to a written initial determination from the Contracting Officer that identifies deficiencies in the Contractor's EVMS.  If the Contractor disagrees with the initial determination, the Contractor shall state in writing its rationale for disagreeing.
(3)  The Contracting Officer will evaluate the Contractor's response and notify the Contractor, in writing, of the Contracting Officer’s final determination concerning— 
(i)  Remaining deficiencies; 
(ii)  The adequacy of any proposed or completed corrective action; and
(iii)  System non-compliance, when the Contractor’s existing EVMS contains one or more deficiencies in any of the 32 foundational guidelines in ANSI/EIA-748.
(4)  If the Contractor receives the Contracting Officer’s final determination of system deficiencies, the Contractor shall, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies.  

(j)  System disapproval. The Contracting Officer will disapprove the Contractor’s EVMS when—
(1)  Initial validation is not successfully completed within a 16 month period from contract award; or
(2)  The existing EVMS contains one or more deficiencies in high-risk guidelines in ANSI/EIA-748 standards (guidelines 1, 3, 6, 7, 8, 9, 10, 12, 16, 21, 23, 26, 27, 28, 30 or 32).  For the remaining 16 guidelines in ANSI/EIA-748 standards, the Contracting Officer will use discretion to disapprove the system based on input received from functional specialists and the auditor.
(k)  Withholding payments.  If the Contracting Officer determines that there are one or more system deficiencies that adversely affect the Contractor’s EVMS, leading to a potential risk of harm to the Government, and the contract includes 252.242-7XXX, Business Systems, the Contracting Officer will withhold payments in accordance with that clause.]
  (h[l])  [With the exception of paragraphs (i) through (k) of this clause,] T[t]he Contractor shall require its subcontractors to comply with EVMS requirements as follows:



(1)  For subcontracts valued at $50 million or more, the following subcontractors shall comply with the requirements of this clause:




[Contracting Officer to insert names of subcontractors (or subcontracted effort if subcontractors have not been selected) designated for application of the EVMS requirements of this clause.]

	

	

	

	




(2)  For subcontracts valued at less than $50 million, the following subcontractors shall comply with the requirements of this clause, excluding the requirements of paragraph (b)[(c)]of this clause:




[Contracting Officer to insert names of subcontractors (or subcontracted effort if subcontractors have not been selected) designated for application of the EVMS requirements of this clause.]

	

	

	

	


 (End of clause)

*   *   *   *   *
252.242-7004  Material Management and Accounting System [(MMAS)].

As prescribed in 242.7204, use the following clause:

MATERIAL MANAGEMENT AND ACCOUNTING SYSTEM [(MMAS)] (JUL 2009[DATE])

*   *   *   *   *
(a)  Definitions.  As used in this clause—
*   *   * 

[(4)  “Acceptable material management and accounting system” means a MMAS that generally complies with the system criteria in paragraph (d) of this clause.

 (5)  “Deficiency” means a failure to meet one or more system criteria of an acceptable material management and accounting system.]
*   *   *   *   *
(d)  Deficiencies. 


(1)  If the Contractor receives a report from the ACO that identifies any deficiencies in its MMAS, the Contractor shall respond as follows:

                    (i)  If the Contractor agrees with the report findings and recommendations, the Contractor shall—

                            (A)  Within 30 days (or such other date as may be mutually agreed to by the ACO and the Contractor), state its agreement in writing; and

                            (B)  Within 60 days (or such other date as may be mutually agreed to by the ACO and the Contractor), correct the deficiencies or submit a corrective action plan showing milestones and actions to eliminate the deficiencies.

                    (ii)  If the Contractor disagrees with the report findings and recommendations, the Contractor shall, within 30 days (or such other date as may be mutually agreed to by the ACO and the Contractor), state its rationale for each area of disagreement.

              (2)  The ACO will evaluate the Contractor's response and will notify the Contractor in writing of the—

                    (i)  Determination concerning any remaining deficiencies; 

                    (ii)  Adequacy of any proposed or completed corrective action plan; and

                    (iii)  Need for any new or revised corrective action plan.

              (3)  When the ACO determines the MMAS deficiencies have a material impact on Government contract costs, the ACO must reduce progress payments by an appropriate percentage based on affected costs (in accordance with FAR 32.503-6) and/or disallow costs on vouchers (in accordance with FAR 42.803) until the ACO determines that--

                    (i)  The deficiencies are corrected; or

                    (ii)  The amount of the impact is immaterial.

              (4)  If the Contractor fails to make adequate progress, the ACO must take further action.  The ACO may—

                    (i)  Elevate the issue to higher level management;

                    (ii)  Further reduce progress payments and/or disallow costs on vouchers;

                    (iii)  Notify the Contractor of the inadequacy of the Contractor’s cost estimating system and/or cost accounting system; and

                    (iv)  Issue cautions to contracting activities regarding the award of future contracts.

(e) MMAS Standards[(d)  System criteria].  *   *   * 
[(e)  System deficiencies.



(1)  The Contracting Officer will provide an initial determination to the Contractor, in writing, on any system deficiencies.  The initial determination will describe the deficiency in sufficient detail to allow the Contractor to understand the deficiency and its potential harm to the Government.


(2)  The Contractor shall respond within 30 days to a written initial determination from the Contracting Officer that identifies deficiencies in the Contractor's MMAS.  If the Contractor disagrees with the initial determination, the Contractor shall state, in writing, its rationale for disagreeing.



(3)  The Contracting Officer will evaluate the Contractor's response and notify the Contractor, in writing, of the Contracting Officer’s final determination concerning—

(i)  Remaining deficiencies; 
(ii)  The adequacy of any proposed or completed corrective action; and 
(iii)  System disapproval if the Contracting Officer determines that one or more deficiencies warrants system disapproval based on the risk to the Government.
(f)  If the Contractor receives the Contracting Officer’s final determination of system deficiencies, the Contractor shall, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies.
(g)  Withholding payments.  If the Contracting Officer determines that there are one or more system deficiencies that adversely affect the Contractor’s MMAS, leading to a potential risk of harm to the Government, and the contract includes 252.242-7XXX, Business Systems, the Contracting Officer will withhold payments in accordance with that clause.]

(End of clause)

*   *   *   *   *
[252.242-7XXX  Business Systems.

As prescribed in 242.70X2, use the following clause:

BUSINESS SYSTEMS (DATE)

(a)  Definitions.  As used in this clause—



“Acceptable business systems” means business systems that comply with the terms and conditions of the applicable business system clauses listed in the definition of "Business Systems" in this clause.


“Business systems” means—
(1)  Accounting system, if this contract includes 252.242-7YYY, Accounting System Administration;

(2)  Earned value management system, if this contract includes 252.234-7002, Earned Value Management System;

(3)  Estimating system, if this contract includes 252.215-7002, Cost Estimating System Requirements; 
(4)  Material management and accounting system, if this contract includes 252.242-7004, Material Management and Accounting System;

(5)  Property management system, if this contract includes 252.245-7XXX, Contractor Property System Administration; and

(6)  Purchasing system, if this contract includes 252.244-7XXX, Contractor Purchasing System Administration.



"Deficiency" means a failure to meet one or more system criteria of an acceptable business system.

(b)  General.  The Contractor shall establish and maintain acceptable business systems in accordance with the terms and conditions of this contract.

(c)  System deficiencies.
(1)  The Contractor shall respond, in writing, within 30 days to an initial determination that there are one or more system deficiencies that adversely affect the Contractor’s business system leading to a potential risk of harm to the Government.

(2)  The Contracting Officer will evaluate the Contractor's response and notify the Contractor, in writing, of the final determination as to whether the business system contains deficiencies that adversely affect the Contractor’s business system  leading to a potential risk of harm to the Government.  If the Contracting Officer determines that the Contractor’s business system contains such deficiencies, the final determination will include a notice to withhold payments.

(d)  Withholding of payments.
(1)  If the Contracting Officer issues the final determination with a notice to withhold payments for deficiencies in a business system required under this contract, the Contracting Officer will, as applicable, withhold five percent (two percent for small businesses) of amounts due from progress payments and performance-based payments, and unilaterally issue a contract modification requiring the Contractor to withhold five percent (two percent for small businesses) from its billings on interim cost vouchers on cost, labor-hour, and time-and-materials contracts until all deficiencies have been corrected.  The Contractor shall, within 45 days of receipt of the notice, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies. 

(2)  If the Contractor submits an acceptable corrective action plan within 45 days of receipt of a notice of the Contracting Officer’s intent to withhold payments, the Contracting Officer will, as appropriate, reduce withholding to two percent (one percent for small businesses) from progress payments and performance-based payments, and issue a unilateral modification to reduce the percentage withheld on interim cost vouchers to two percent (one percent for small businesses) until the Contracting Officer determines that the Contractor has corrected all deficiencies identified in the final determination.  However, if at any time, the Contracting Officer determines that the Contractor has failed to follow the accepted corrective action plan, the Contracting Officer will issue a unilateral modification to increase the percentage withheld to the percentage initially withheld, until the Contracting Officer determines that the Contractor has corrected all deficiencies identified in the final determination.

(3)  The total percentage of payments withheld on amounts due under each progress payment, performance-based payment, or interim cost voucher, for deficiencies on one or more business systems, shall not exceed 20 percent (10 percent for small businesses) on this contract.  
(4)  For the purpose of this clause, payment means any of the following payments authorized under this contract:

(i)  Interim payments under—
(A)  Cost-reimbursement contracts;

(B)  Incentive-type contracts;

(C)  Time-and-materials contracts;

(D)  Labor-hour contracts; 

(E)  Construction contracts that include the clause at FAR 52.232-27, Prompt Payment for Construction Contracts.
(ii)  Progress payments.

(iii)  Performance-based payments.

(5)  Payment withholding shall not apply to payments on fixed-price line items where performance is complete and the items were accepted by the Government. 

(6)  The withholding of any amount or subsequent payment to the Contractor shall not be construed as a waiver of any rights or remedies the Government has under this contract.

(7)  Notwithstanding the provisions of any clause in this contract providing for interim, partial, or other payment withholding on any basis, the Contracting Officer may withhold payment in accordance with the provisions of this clause.

(8)  The payment withholding authorized in this clause is not subject to the interest-penalty provisions of the Prompt Payment Act.

(e)  Correction of deficiencies.  

(1)  The Contractor shall notify the Contracting Officer, in writing, when the Contractor has corrected the business system’s deficiencies.
(2)  Once the Contractor has notified the Contracting Officer that all deficiencies have been corrected, the Contracting Officer shall take one of the following actions: 

(i)  If the Contracting Officer determines the Contractor has corrected all deficiencies in a business system, the Contracting Officer will, as appropriate, discontinue the withholding of progress payments and performance-based payments, and unilaterally issue a contract modification to discontinue the payment withholding from billings on interim cost vouchers under this contract associated with that business system, and authorize the contractor to bill for any monies previously withheld that are not also being withheld due to deficiencies on other business systems under this contract.  Any payment withholding in effect on other business systems under this contract will remain in effect until the deficiencies for those business systems are corrected.

(ii)  If the Contracting Officer determines the Contractor has not corrected all system deficiencies, the Contracting Officer will continue the withholding of progress payments and performance-based payments, and the Contractor shall continue withholding amounts from its billings on interim cost vouchers in accordance with paragraph (d) of this clause, and not bill for any monies previously withheld.
(End of clause)]

*   *   *   *   *
[252.242-7YYY  Accounting System Administration.

As prescribed in 242.7503, use the following clause:

ACCOUNTING SYSTEM ADMINISTRATION (DATE)

(a)  Definitions.  As used in this clause—

(1)  “Acceptable accounting system” means a system that complies with the system criteria in paragraph (c) of this clause to provide reasonable assurance that—
(i)  Applicable laws and regulations are complied with; 

(ii)  The accounting system and cost data are reliable;

(iii)  Risk of misallocations and mischarges are minimized; and

(iv)  Contract allocations and charges are consistent with billing procedures.


(2)  “Accounting system” means the Contractor’s system or systems for accounting methods, procedures, and controls established to gather, record, classify, analyze, summarize, interpret, and present accurate and timely financial data for reporting in compliance with applicable laws, regulations, and management decisions, and may include subsystems for specific areas such as indirect and other direct costs, compensation, billing, labor, and general information technology.

(3)  “Deficiency” means a failure to meet one or more system criteria of an acceptable accounting system.

(b)  General.  The Contractor shall establish and maintain an acceptable accounting system.  Failure to maintain an acceptable accounting system, as defined in this clause, shall result in the withholding of payments if the contract includes 252.242-7XXX, Business Systems, and also may result in disapproval of the system.
(c)  System criteria.  The Contractor’s accounting system shall provide for—
(1)  A sound internal control environment and accounting framework and organizational structure that is adequate for producing accounting data that is reliable and costs that are recorded, accumulated, and billed on Government contracts in accordance with contract terms;

(2)  Proper segregation of direct costs from indirect costs;

(3)  Identification and accumulation of direct costs by contract;

(4)  A logical and consistent method for the accumulation and allocation of indirect costs to intermediate and final cost objectives;  

(5)  Accumulation of costs under general ledger control;

(6)  Reconciliation of subsidiary cost ledgers and cost objectives to general ledger;

(7)  Approval and documentation of adjusting entries;

(8)  Periodic monitoring of the system;

(9)  A timekeeping system that identifies employees’ labor by intermediate or final cost objectives;

(10)  A labor distribution system that charges direct and indirect labor to the appropriate cost objectives;

(11)  Interim (at least monthly) determination of costs charged to a contract through routine posting of books of account;

(12)  Exclusion from costs charged to Government contracts of amounts which are not allowable in terms of Federal Acquisition Regulation (FAR) part 31, Contract Cost Principles and Procedures, and other contract provisions;

(13)  Identification of costs by contract line item and by units (as if each unit or line item were a separate contract), if required by the contract; 

(14)  Segregation of preproduction costs from production costs, as applicable;

(15)  Cost accounting information, as required—
(i)  By contract clauses concerning limitation of cost (FAR 52.232-20), limitation on payments (FAR 52.216-16), or allowable cost and payment (FAR 52.216-7); and

(ii)  To readily calculate indirect cost rates from the books of accounts;

(16)  Billings that can be reconciled to the cost accounts for both current and cumulative amounts claimed and comply with contract terms; 

(17)  Adequate, reliable data for use in pricing follow-on acquisitions; and
(18)  Accounting practices in accordance with standards promulgated by the Cost Accounting Standards Board, if applicable, otherwise, Generally Accepted Accounting Principles.

(d)  System deficiencies. 

(1)  The Contracting Officer will provide an initial determination to the Contractor, in writing, on any system deficiencies.  The initial determination will describe the deficiency in sufficient detail to allow the Contractor to understand the deficiency and its potential harm to the Government.
(2)  The Contractor shall respond within 30 days to a written initial determination from the Contracting Officer that identifies deficiencies in the Contractor's accounting system.  If the Contractor disagrees with the initial determination, the Contractor shall state, in writing, its rationale for disagreeing.

(3)  The Contracting Officer will evaluate the Contractor's response and notify the Contractor, in writing, of the Contracting Officer’s final determination concerning—

(i)  Remaining deficiencies; 
(ii)  The adequacy of any proposed or completed corrective action; and 
(iii)  System disapproval, if the Contracting Officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government. 

(e)  If the Contractor receives the Contracting Officer’s final determination of system deficiencies, the Contractor shall, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies.
(f)  Withholding payments.  If the Contracting Officer determines that there are one or more system deficiencies that adversely affect the Contractor’s accounting system, leading to a potential risk of harm to the Government, and the contract includes 252.242-7XXX, Business Systems, the Contracting Officer shall withhold payments in accordance with that clause.

(End of clause)]

*   *   *   *   *
[252.244-7XXX  Contractor Purchasing System Administration. 

As prescribed in 244.305-7X, insert the following clause: 

CONTRACTOR PURCHASING SYSTEM ADMINISTRATION (DATE)
(a)  Definitions.  As used in this clause— 


“Acceptable purchasing system” means a purchasing system that complies with the system criteria in paragraph (c) of this clause.

“Deficiency” means a failure to meet one or more system criteria of an acceptable purchasing system.
“Purchasing system” means the Contractor’s system or systems for purchasing and subcontracting, including make or buy decisions, the selection of vendors, analysis of quoted prices, negotiation of prices with vendors, placing and administering of orders, and expediting delivery of materials.  
(b)  General.  The Contractor shall establish and maintain an acceptable purchasing system.  Failure to maintain an acceptable purchasing system, as defined in this clause, may result in disapproval of the system by the Contracting Officer and/or withholding of payments.

(c)  System criteria.  The Contractor’s purchasing system shall—
(1)  Have an adequate system description including policies, procedures, and purchasing practices that comply with the Federal Acquisition Regulation (FAR) and the Defense FAR Supplement (DFARS);
(2)  Ensure that all applicable purchase orders and subcontracts contain all flow-down clauses, including terms and conditions and any other clauses needed to carry out the requirements of the prime contract;
(3)  Maintain an organization plan that establishes clear lines of authority and responsibility;
(4)  Ensure all purchase orders are based on authorized requisitions and include a complete and accurate history of purchase transactions to support vendor selected, price paid, and document the subcontract/purchase order files which are subject to Government review;
(5)  Establish and maintain adequate documentation to provide a complete and accurate history of purchase transactions to support vendors selected and prices paid;
(6)  Apply a consistent make-or-buy policy that is in the best interest of the Government;
(7)  Use competitive sourcing to the maximum extent practicable, and ensure debarred or suspended contractors are properly excluded from contract award;
(8)  Evaluate price, quality, delivery, technical capabilities, and financial capabilities of competing vendors to ensure fair and reasonable prices;
(9)  Require management level justification and adequate cost or price analysis, as applicable, for any sole or single source award;
(10)  Perform adequate cost or price analysis and technical evaluation for each subcontractor and supplier proposal or quote to ensure fair and reasonable subcontract prices;
(11)  Document negotiations in accordance with FAR 15.406-3;
(12)  Seek, take, and document economically feasible purchase discounts, including cash discounts, trade discounts, quantity discounts, rebates, freight allowances, and company-wide volume discounts;
(13)  Ensure proper type of contract selection and prohibit issuance of cost-plus-a-percentage-of-cost subcontracts;
(14)  Maintain subcontract surveillance to ensure timely delivery of an acceptable product and procedures to notify the Government of potential subcontract problems that may impact delivery, quantity, or price;
(15)  Document and justify reasons for subcontract changes that affect cost or price;
(16)  Notify the Government of the award of all subcontracts that contain the FAR and DFARS flow-down clauses that allow for Government audit of those subcontracts, and ensure the performance of audits of those subcontracts;
(17)  Enforce adequate policies on conflict of interest, gifts, and gratuities, including the requirements of the Anti-Kickback Act; 

(18)  Perform internal audits or management reviews, training, and maintain policies and procedures for the purchasing department to ensure the integrity of the purchasing system;

(19)  Establish and maintain policies and procedures to ensure purchase orders and subcontracts contain mandatory and applicable flow-down clauses, as required by the FAR and DFARS, including terms and conditions required by the prime contract and any clauses required to carry out the requirements of the prime contract;

(20)   Provide for an organizational and administrative structure that ensures effective and efficient procurement of required quality materials and parts at the best value from responsible and reliable sources;

(21)   Establish and maintain selection processes to ensure the most responsive and responsible sources for furnishing required quality parts and materials and to promote competitive sourcing among dependable suppliers so that purchases are reasonably priced and from sources that meet contractor quality requirements;

(22)   Ensure performance of adequate price or cost analysis on purchasing actions; and

(23)  Establish and maintain procedures to ensure that proper types of subcontracts are selected, and that there are controls over subcontracting, including oversight and surveillance of subcontracted effort.

(d)  System deficiencies. 

(1)  The Contracting Officer will provide notification of initial determination to the Contractor, in writing, of any system deficiencies.  The initial determination will describe the deficiency in sufficient detail to allow the Contractor to understand the deficiency and its potential harm to the Government.
(2)  The Contractor shall respond within 30 days to a written initial determination from the Contracting Officer that identifies deficiencies in the Contractor's purchasing system.  If the Contractor disagrees with the initial determination, the Contractor shall state, in writing, its rationale for disagreeing.

(3)  The Contracting Officer will evaluate the Contractor's response and notify the Contractor, in writing, of the Contracting Officer’s final determination concerning—

(i)  Remaining deficiencies;

(ii)  The adequacy of any proposed or completed corrective action; and 
(iii)  System disapproval, if the Contracting Officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government.
(e)  If the Contractor receives the Contracting Officer’s final determination of system deficiencies, the Contractor shall, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies.
(f)  Withholding payments.  If the Contracting Officer determines that there are one or more system deficiencies that adversely affect the Contractor’s purchasing system, leading to a potential risk of harm to the Government, and the contract includes 252.242-7XXX, Business Systems, the Contracting Officer will withhold payments in accordance with that clause.

(End of clause)]

*   *   *   *   *
[252.245-7XXX  Contractor Property Management System Administration. 

As prescribed in 245-105-7X, insert the following clause: 

CONTRACTOR PROPERTY MANAGEMENT SYSTEM ADMINISTRATION (DATE)

(a)  Definitions.  As used in this clause— 

“Acceptable property management system” means a property system that complies with the system criteria in paragraph (c) of this clause.

“Deficiency” means a failure to meet one or more system criteria of an acceptable property management system.
“Property management system” means the Contractor’s system or systems for managing and controlling Government property.  

 (b)  General.  The Contractor shall establish and maintain an acceptable property management system.  Failure to maintain an acceptable property management system, as defined in this clause, may result in disapproval of the system by the Contracting Officer and/or withholding of payments.

(c)  System criteria.  The Contractor’s property management system shall be in accordance with paragraph (f) of the contract clause at Federal Acquisition Regulation 52.245-1. 

(d)  System deficiencies. 

(1)  The Contracting Officer will provide an initial determination to the Contractor, in writing, of any system deficiencies.  The initial determination will describe the deficiency in sufficient detail to allow the Contractor to understand the deficiency and its potential harm to the Government.

(2)  The Contractor shall respond within 30 days to a written initial determination from the Contracting Officer that identifies deficiencies in the Contractor's property management system.  If the Contractor disagrees with the initial determination, the Contractor shall state, in writing, its rationale for disagreeing.

(3)  The contracting officer will evaluate the Contractor's response and notify the Contractor, in writing, of the Contracting Officer’s final determination concerning—

(i)  Remaining deficiencies;

(ii)  The adequacy of any proposed or completed corrective action; and 

(iii)  System disapproval, if the Contracting Officer determines that one or more deficiencies warrant system disapproval based on the risk to the Government.

(e)  If the Contractor receives the Contracting Officer’s final determination of system deficiencies, the Contractor shall, within 45 days of receipt of the final determination, either correct the deficiencies or submit an acceptable corrective action plan showing milestones and actions to eliminate the deficiencies.

(f)  Withholding payments.  If the Contracting Officer determines that there are one or more system deficiencies that adversely affect the Contractor’s property management system, leading to a potential risk of harm to the Government, and the contract includes 252.242-7XXX, Business Systems, the Contracting Officer will withhold payments in accordance with that clause.

(End of clause)]
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