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Final Rule

PART 225—FOREIGN ACQUISITION

* * * * *
SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

225.7016  Restriction on Ballistic Missile Defense research, development, test, and evaluation.

225.7016-1  Definitions.

“Competent,” “foreign firm,” and “U.S. firm” are defined in the provision at 252.225-7018, Notice of Prohibition of Certain Contracts with Foreign Entities for the Conduct of Ballistic Missile Defense Research, Development, Test, and Evaluation.

225.7016-2  Restriction.

In accordance with Section 222 of the DoD Authorization Act for Fiscal Years 1988 and 1989 (Pub. L. 100-180), do not use any funds appropriated to or for the use of DoD to enter into or carry out a contract with a foreign government or firm, including any contract awarded as a result of a broad agency announcement, if the contract provides for the conduct of research, development, test, and evaluation (RDT&E) in connection with the Ballistic Missile Defense Program.

225.7016-3  Exceptions.

This restriction does not apply—


(a)  To contracts awarded to a foreign government or firm if the contracting officer determines that--



(1)  The contract will be performed within the United States;



(2)  The contract is exclusively for RDT&E in connection with antitactical ballistic missile systems; or



(3)  The foreign government or firm agrees to share a substantial portion of the total contract cost.  Consider the foreign share as substantial if it is equitable with respect to the relative benefits that the United States and the foreign parties will derive from the contract.  For example, if the contract is more beneficial to the foreign party, its share of the cost should be correspondingly higher; or


(b)  If the head of the contracting activity certifies in writing, before contract award, that a U.S. firm cannot competently perform a contract for RDT&E at a price equal to or less than the price at which a foreign government or firm would perform the RDT&E.  The contracting officer or source selection authority, as applicable, shall make a determination, in accordance with PGI 225.7016-3(b), that will be the basis for the certification.

225.7016-4  Solicitation provision.

Unless foreign participation is otherwise excluded, use the provision at 252.225-7018, Notice of Prohibition of Certain Contracts With Foreign Entities for the Conduct of Ballistic Missile Defense Research, Development, Test, and Evaluation, in competitively negotiated solicitations for RDT&E in connection with the Ballistic Missile Defense Program.

* * * * *

 PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.225-7018  Notice of Prohibition of Certain Contracts with Foreign Entities for the Conduct of Ballistic Missile Defense Research, Development, Test, and Evaluation. [Reserved]
As prescribed in 225.7016-4, use the following provision:

NOTICE OF PROHIBITION OF CERTAIN CONTRACTS WITH FOREIGN ENTITIES FOR THE CONDUCT OF BALLISTIC MISSILE DEFENSE RESEARCH, DEVELOPMENT, TEST, AND EVALUATION 
(JUN 2005)


(a)  Definitions.


(1)  “Competent” means the ability of an offeror to satisfy the requirements of the solicitation.  This determination is based on a comprehensive assessment of each offeror's proposal including consideration of the specific areas of evaluation criteria in the relative order of importance described in the solicitation.



(2)  “Foreign firm” means a business entity owned or controlled by one or more foreign nationals or a business entity in which more than 50 percent of the stock is owned or controlled by one or more foreign nationals.



(3)  “U.S. firm” means a business entity other than a foreign firm.


(b)  Except as provided in paragraph (c) of this provision, the Department of Defense will not enter into or carry out any contract, including any contract awarded as a result of a broad agency announcement, with a foreign government or firm if the contract provides for the conduct of research, development, test, or evaluation in connection with the Ballistic Missile Defense Program.  However, foreign governments and firms are encouraged to submit offers, since this provision is not intended to restrict access to unique foreign expertise if the contract will require a level of competency unavailable in the United States or its outlying areas.


(c)  This prohibition does not apply to a foreign government or firm if—



(1)  The contract will be performed within the United States or its outlying areas;



(2)  The contract is exclusively for research, development, test, or evaluation in connection with antitactical ballistic missile systems;



(3)  The foreign government or firm agrees to share a substantial portion of the total contract cost.  The foreign share is considered substantial if it is equitable with respect to the relative benefits that the United States and the foreign parties will derive from the contract.  For example, if the contract is more beneficial to the foreign party, its share of the costs should be correspondingly higher; or



(4)  The U.S. Government determines that a U.S. firm cannot competently perform the contract at a price equal to or less than the price at which a foreign government or firm can perform the contract.


(d)  The offeror (_____) is (_____) is not a U.S. firm.

(End of provision)

* * * * *

