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SUBPART 209.4--DEBARMENT, SUSPENSION, AND INELIGIBILITY 
(Revised May 11, 2011) 

 
 
209.402  Policy. 
 
 (d)  The suspension and debarment procedures in Appendix H are to be followed by 
all debarring and suspending officials. 
 
 (e)  The department or agency shall provide a copy of Appendix H, Debarment and 
Suspension Procedures, to contractors at the time of their suspension or when they are 
proposed for debarment, and upon request to other interested parties. 
 
209.403  Definitions. 
“Debarring and suspending official.” 
 

(1)  For DoD, the designees are— 
  
  Army—Commander, U.S. Army Legal Services Agency 
 
  Navy—The Assistant General Counsel (Acquisition Integrity)  
 
  Air Force—Deputy General Counsel (Contractor Responsibility) 
 
  Defense Advanced Research Projects Agency—The Director 
 
  Defense Information Systems Agency—The General Counsel 
 
  Defense Logistics Agency—The Special Assistant for Contracting Integrity 
 
  Defense Intelligence Agency—The Senior Procurement Executive 
 
  National Geospatial Intelligence Agency—The General Counsel 
 
  Defense Threat Reduction Agency—The Director 
 
  National Security Agency—The Senior Acquisition Executive 
 
  Missile Defense Agency—The General Counsel 
 
  Overseas installations—as designated by the agency head 
 
  (2)  Overseas debarring and suspending officials— 
 
   (i)  Are authorized to debar or suspend contractors located within the 
official's geographic area of responsibility under any delegation of authority they receive 
from their agency head. 
 
   (ii)  Debar or suspend in accordance with the procedures in FAR Subpart 9.4 
or under modified procedures approved by the agency head based on consideration of 
the laws or customs of the foreign countries concerned. 
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   (iii)  In addition to the bases for debarment in FAR 9.406-2, may consider 
the following additional bases— 
 
    (A)  The foreign country concerned determines that a contractor has 
engaged in bid-rigging, price-fixing, or other anti-competitive behavior; or 
 
    (B)  The foreign country concerned declares the contractor to be formally 
debarred, suspended, or otherwise ineligible to contract with that foreign government 
or its instrumentalities. 
 
  (3)  The Defense Logistics Agency Special Assistant for Contracting Integrity is 
the exclusive representative of the Secretary of Defense to suspend and debar 
contractors from the purchase of Federal personal property under the Federal Property 
Management Regulations (41 CFR 101-45.6) and the Defense Materiel Disposition 
Manual (DoD 4160.21-M). 
 
209.405  Effect of listing. 
 
 (a)  Under 10 U.S.C. 2393(b), when a department or agency determines that a 
compelling reason exists for it to conduct business with a contractor that is debarred or 
suspended from procurement programs, it must provide written notice of the 
determination to the General Services Administration (GSA), GSA Suspension and 
Debarment Official, Office of Acquisition Policy, 1275 First Street, N.E., Washington, 
DC 20417.  Examples of compelling reasons are— 
 
  (i)  Only a debarred or suspended contractor can provide the supplies or 
services; 
 
  (ii)  Urgency requires contracting with a debarred or suspended contractor; 
 
  (iii)  The contractor and a department or agency have an agreement covering 
the same events that resulted in the debarment or suspension and the agreement 
includes the department or agency decision not to debar or suspend the contractor; or 
 
  (iv)  The national defense requires continued business dealings with the 
debarred or suspended contractor. 
 
 (b)(i)  The Procurement Cause and Treatment Code "H" annotation in the GSA List 
of Parties Excluded from Federal Procurement and Nonprocurement Programs 
identifies contractor facilities where no part of a contract or subcontract may be 
performed because of a violation of the Clean Air Act (42 U.S.C. 7606) or the Clean 
Water Act (33 U.S.C. 1368). 
 
  (ii)  Under the authority of Section 8 of Executive Order 11738, the agency head 
may grant an exemption permitting award to a contractor using a Code "H" ineligible 
facility if the agency head determines that such an exemption is in the paramount 
interest of the United States.   
 
   (A)  The agency head may delegate this exemption authority to a level no 
lower than a general or flag officer or a member of the Senior Executive Service. 
 
   (B)  The official granting the exemption— 
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    (1)  Shall promptly notify the Environmental Protection Agency 
suspending and debarring official of the exemption and the corresponding justification; 
and 
 
    (2)  May grant a class exemption only after consulting with the 
Environmental Protection Agency suspending and debarring official. 
 
   (C)  Exemptions shall be for a period not to exceed one year.  The continuing 
necessity for each exemption shall be reviewed annually and, upon the making of a new 
determination, may be extended for periods not to exceed one year.   
 
   (D)  All exemptions must be reported annually to the Environmental 
Protection Agency suspending and debarring official. 
 
   (E)  See PGI 209.405 for additional procedures and information. 
 
209.405-2  Restrictions on subcontracting. 
 
 (a)  The contracting officer shall not consent to any subcontract with a firm, or a 
subsidiary of a firm, that is identified by the Secretary of Defense as being owned or 
controlled by the government of a terrorist country unless the agency head states in 
writing the compelling reasons for the subcontract. 
 
209.406  Debarment. 
 
209.406-1  General. 
 
 (a)(i)  When the debarring official decides that debarment is not necessary, the 
official may require the contractor to enter into a written agreement which includes— 
 
   (A)  A requirement for the contractor to establish, if not already established, 
and to maintain the standards of conduct and internal control systems prescribed by 
Subpart 203.70; and 
 
   (B)  Other requirements the debarring official considers appropriate. 
 
  (ii)  Before the debarring official decides not to suspend or debar in the case of 
an indictment or conviction for a felony, the debarring official must determine that the 
contractor has addressed adequately the circumstances that gave rise to the 
misconduct, and that appropriate standards of ethics and integrity are in place and are 
working. 
 
209.406-2  Causes for debarment. 
 
 (1)  Any person shall be considered for debarment if criminally convicted of 
intentionally affixing a label bearing a “Made in America” inscription to any product 
sold in or shipped to the United States or its outlying areas that was not made in the 
United States or its outlying areas (10 U.S.C. 2410f). 
 
  (i)  The debarring official will make a determination concerning debarment not 
later than 90 days after determining that a person has been so convicted. 

http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI209_4.htm#209.405
http://www.acq.osd.mil/dpap/dars/dfars/html/current/203_70.htm
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  (ii)  In cases where the debarring official decides not to debar, the debarring 
official will report that decision to the Director of Defense Procurement and Acquisition 
Policy, who will notify Congress within 30 days after the decision is made. 
 
 (2)  Any contractor that knowingly provides compensation to a former DoD official in 
violation of Section 847 of the National Defense Authorization Act for Fiscal Year 2008 
(Pub. L. 110-181) may face suspension and debarment proceedings in accordance with 
41 U.S.C. 423(e)(3)(A)(iii). 
 
209.406-3  Procedures. 
Refer all matters appropriate for consideration by an agency debarring and suspending 
official as soon as practicable to the appropriate debarring and suspending official 
identified in 209.403.  Any person may refer a matter to the debarring and suspending 
official.  Follow the procedures at PGI 209.406-3. 
 
209.407  Suspension. 
 
209.407-3  Procedures. 
Refer all matters appropriate for consideration by an agency debarring and suspending 
official as soon as practicable to the appropriate debarring and suspending official 
identified in 209.403.  Any person may refer a matter to the debarring and suspending 
official.  Follow the procedures at PGI 209.407-3. 
 
209.409  Solicitation provision and contract clause. 
Use the clause at 252.209-7004, Subcontracting with Firms That Are Owned or 
Controlled by the Government of a Terrorist Country, in solicitations and contracts 
with a value of $150,000 or more. 
 
209.470  Reserve Officer Training Corps and military recruiting on campus. 
 
209.470-1  Definition. 
 
"Institution of higher education," as used in this section, means an institution that 
meets the requirements of 20 U.S.C. 1001 and includes all subelements of such an 
institution. 
 
209.470-2  Policy. 
 
 (a)  Except as provided in paragraph (b) of this subsection, 10 U.S.C. 983 prohibits 
DoD from providing funds by contract or grant to an institution of higher education if 
the Secretary of Defense determines that the institution has a policy or practice that 
prohibits or in effect prevents— 
 
  (1)  The Secretary of a military department from maintaining, establishing, or 
operating a unit of the Senior Reserve Officer Training Corps (ROTC) at that 
institution; 
 
  (2)  A student at that institution from enrolling in a unit of the Senior ROTC at 
another institution of higher education; 
 

http://www.acq.osd.mil/dpap/dars/dfars/html/current/209_4.htm#209.403
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI209_4.htm
http://www.acq.osd.mil/dpap/dars/dfars/html/current/209_4.htm#209.403
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI209_4.htm
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252209.htm#252.209-7004
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  (3)  The Secretary of a military department or the Secretary of Transportation 
from gaining entry to campuses, or access to students on campuses, for purposes of 
military recruiting; or 
 
  (4)  Military recruiters from accessing certain information pertaining to 
students enrolled at that institution. 
 
 (b)  The prohibition in paragraph (a) of this subsection does not apply to an 
institution of higher education if the Secretary of Defense determines that— 
 
  (1)  The institution has ceased the policy or practice described in paragraph (a) 
of this subsection; or 
 
  (2)  The institution has a long-standing policy of pacifism based on historical 
religious affiliation. 
 
209.470-3  Procedures. 
If the Secretary of Defense determines that an institution of higher education is 
ineligible to receive DoD funds because of a policy or practice described in  
209.470-2(a)— 
 
 (a)  The Secretary of Defense will list the institution on the List of Parties Excluded 
from Federal Procurement and Nonprocurement Programs published by the General 
Services Administration (also see FAR 9.404 and 32 CFR Part 216); and 
 
 (b)  DoD components— 
 
  (1)  Shall not solicit offers from, award contracts to, or consent to subcontracts 
with the institution; 
 
  (2)  Shall make no further payments under existing contracts with the 
institution; and 
 
  (3)  Shall terminate existing contracts with the institution. 
 
209.470-4  Contract clause. 
Use the clause at 252.209-7005, Reserve Officer Training Corps and Military Recruiting 
on Campus, in all solicitations and contracts with institutions of higher education.  
 
209.471  Congressional Medal of Honor. 
In accordance with Section 8118 of Pub. L. 105-262, do not award a contract to, extend 
a contract with, or approve the award of a subcontract to any entity that, within the 
preceding 15 years, has been convicted under 18 U.S.C. 704 of the unlawful 
manufacture or sale of the Congressional Medal of Honor.  Any entity so convicted will 
be listed as ineligible on the List of Parties Excluded from Federal Procurement and 
Nonprocurement Programs published by the General Services Administration. 
 

http://www.acq.osd.mil/dpap/dars/dfars/html/current/209_4.htm#209.470-2
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252209.htm#252.209-7005


Defense Federal Acquisition Regulation Supplement 
 

Part 225—Foreign Acquisition  

 

 

 

 

1998 EDITION  1 

TABLE OF CONTENTS 
(Revised May 11, 2011) 

 
 
225.001  General. 
225.003  Definitions. 
 
SUBPART 225.1--BUY AMERICAN ACT—SUPPLIES 
225.101  General. 
225.103  Exceptions. 
225.104  Nonavailable articles. 
225.105  Determining reasonableness of cost. 
225.170  Acquisition from or through other Government agencies. 
 
SUBPART 225.2--BUY AMERICAN ACT--CONSTRUCTION MATERIALS 
225.202  Exceptions. 
225.206  Noncompliance. 
 
SUBPART 225.3--CONTRACTS PERFORMED OUTSIDE THE UNITED 
 STATES 
225.301  Contractor personnel in a designated operational area or 
    supporting a diplomatic or consular mission outside the United 
    States. 
225.301-1  Scope.        
225.301-4  Contract clause. 
 
SUBPART 225.4--TRADE AGREEMENTS 
225.401  Exceptions. 
225.401-70  End products subject to trade agreements. 
225.401-71  Products or services in support of operations in Iraq or Afghanistan. 
225.402  General. 
225.403  World Trade Organization Government Procurement Agreement  
    and Free Trade Agreements. 
225.408  Procedures. 
 
SUBPART 225.5--EVALUATING FOREIGN OFFERS--SUPPLY CONTRACTS 
225.502  Application. 
225.503  Group offers. 
225.504  Evaluation examples. 
 
SUBPART 225.7--PROHIBITED SOURCES 
225.701  Restrictions. 
225.701-70  Exception. 
225.770  Prohibition on acquisition of United States Munitions List items  
    from Communist Chinese military companies. 
225.770-1  Definitions. 
225.770-2  Prohibition. 
225.770-3  Exceptions.  
225.770-4  Identifying USML items. 
225.770-5  Waiver of prohibition. 
 



Defense Federal Acquisition Regulation Supplement 
 

Part 225—Foreign Acquisition  

 

 

 

 

1998 EDITION  2 

SUBPART 225.8--OTHER INTERNATIONAL AGREEMENTS AND 
 COORDINATION 
225.802  Procedures. 
225.802-70  Contracts for performance outside the United States and Canada. 
225.802-71  End use certificates. 
225.870  Contracting with Canadian contractors. 
225.870-1  General. 
225.870-2  Solicitation of Canadian contractors. 
225.870-3  Submission of offers. 
225.870-4  Contracting procedures. 
225.870-5  Contract administration. 
225.870-6  Termination procedures. 
225.870-7  Acceptance of Canadian supplies. 
225.870-8  Industrial security. 
225.871  North Atlantic Treaty Organization (NATO) cooperative projects. 
225.871-1  Scope. 
225.871-2  Definitions. 
225.871-3  General. 
225.871-4  Statutory waivers. 
225.871-5  Directed subcontracting. 
225.871-6  Disposal of property. 
225.871-7  Congressional notification. 
225.872  Contracting with qualifying country sources. 
225.872-1  General. 
225.872-2  Applicability. 
225.872-3  Solicitation procedures. 
225.872-4  Individual determinations. 
225.872-5  Contract administration. 
225.872-6  Audit. 
225.872-7  Industrial security for qualifying countries. 
225.872-8  Subcontracting with qualifying country sources. 
225.873  Waiver of United Kingdom commercial exploitation levies. 
225.873-1  Policy. 
225.873-2  Procedures. 
 
SUBPART 225.9--CUSTOMS AND DUTIES 
225.901  Policy. 
225.902  Procedures. 
225.903  Exempted supplies. 
 
SUBPART 225.10--ADDITIONAL FOREIGN ACQUISITION REGULATIONS 
225.1070  Clause deviations in overseas contracts. 
 
SUBPART 225.11--SOLICITATION PROVISIONS AND CONTRACT CLAUSES 
225.1100  Scope of subpart. 
225.1101  Acquisition of supplies. 
225.1103  Other provisions and clauses. 
 
SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND  
 OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION 
225.7000  Scope of subpart. 
225.7001  Definitions. 



Defense Federal Acquisition Regulation Supplement 
 

Part 225—Foreign Acquisition  

 

 

 

 

1998 EDITION  3 

225.7002  Restrictions on food, clothing, fabrics, and hand or measuring tools. 
225.7002-1  Restrictions. 
225.7002-2  Exceptions. 
225.7002-3  Contract clauses. 
225.7003  Restrictions on acquisition of specialty metals. 
225.7003-1  Definitions. 
225.7003-2  Restrictions. 
225.7003-3  Exceptions. 
225.7003-4  One-time waiver. 
225.7003-5  Solicitation provision and contract clauses. 
225.7004  Restriction on acquisition of foreign buses. 
225.7004-1  Restriction. 
225.7004-2  Applicability. 
225.7004-3  Exceptions. 
225.7004-4  Waiver. 
225.7005  Restriction on certain chemical weapons antidote. 
225.7005-1  Restriction. 
225.7005-2  Exception. 
225.7005-3  Waiver. 
225.7006  Restriction on air circuit breakers for naval vessels. 
225.7006-1  Restriction. 
225.7006-2  Exceptions. 
225.7006-3  Waiver. 
225.7006-4  Solicitation provision and contract clause. 
225.7007  Restrictions on anchor and mooring chain. 
225.7007-1  Restrictions. 
225.7007-2  Waiver. 
225.7007-3  Contract clause. 
225.7008  Waiver of restrictions of 10 U.S.C. 2534. 
225.7009  Restriction on ball and roller bearings. 
225.7009-1  Scope.    
225.7009-2  Restriction. 
225.7009-3  Exception. 
225.7009-4  Waiver.          
225.7009-5  Contract clause. 
225.7010  Reserved. 
225.7011  Restriction on carbon, alloy, and armor steel plate. 
225.7011-1  Restriction. 
225.7011-2  Waiver. 
225.7011-3  Contract clause. 
225.7012  Restriction on supercomputers. 
225.7012-1  Restriction. 
225.7012-2  Waiver. 
225.7012-3  Contract clause. 
225.7013  Restrictions on construction or repair of vessels in foreign 
    shipyards. 
225.7014  Restrictions on military construction. 
225.7015  Restriction on overseas architect-engineer services. 
225.7017-3  Exceptions. 
225.7017-4  Solicitation provision. 
 
 



Defense Federal Acquisition Regulation Supplement 
 

Part 225—Foreign Acquisition  

 

 

 

 

1998 EDITION  4 

SUBPART 225.71--OTHER RESTRICTIONS ON FOREIGN ACQUISITION 
225.7100  Scope of subpart. 
225.7101  Definitions. 
225.7102  Forgings. 
225.7102-1  Policy. 
225.7102-2  Exceptions. 
225.7102-3  Waiver. 
225.7102-4  Contract clause. 
 
SUBPART 225.72--REPORTING CONTRACT PERFORMANCE OUTSIDE 
 THE UNITED STATES 
225.7201  Policy. 
225.7202  Exception. 
225.7203  Contracting officer distribution of reports. 
225.7204  Solicitation provision and contract clauses. 
 
SUBPART 225.73--ACQUISITIONS FOR FOREIGN MILITARY SALES 
225.7300  Scope of subpart. 
225.7301  General. 
225.7302  Guidance.   
225.7303  Pricing acquisitions for FMS. 
225.7303-1  Contractor sales to other foreign customers. 
225.7303-2  Cost of doing business with a foreign government or an  
    international organization. 
225.7303-3  Government-to-government agreements. 
225.7303-4  Contingent fees. 
225.7303-5  Acquisitions wholly paid for from nonrepayable funds. 
225.7304  FMS customer involvement. 
225.7305  Limitation of liability. 
225.7306  Offset arrangements. 
225.7307  Contract clauses. 
 
SUBPART 225.74--DEFENSE CONTRACTORS OUTSIDE THE UNITED 
 STATES 
225.7401  Contracts requiring performance or delivery in a foreign country. 
225.7402  Contractor personnel authorized to accompany U.S. Armed Forces 
    deployed outside the United States. 
225.7402-1  Scope. 
225.7402-2  Definitions. 
225.7402-3  Government support. 
225.7402-4  Law of war training. 
225.7402-5  Contract clauses. 
225.7403  Antiterrorism/force protection. 
225.7403-1  General. 
225.7403-2  Contract clause. 
225.7404  Contract administration in support of contingency operations. 
 
SUBPART 225.75--BALANCE OF PAYMENTS PROGRAM 
225.7500  Scope of subpart. 
225.7501  Policy. 
225.7502  Procedures. 
225.7503  Contract clauses. 



Defense Federal Acquisition Regulation Supplement 
 

Part 225—Foreign Acquisition  

 

 

 

 

1998 EDITION  5 

 
 
SUBPART 225.76--SECONDARY ARAB BOYCOTT OF ISRAEL 
225.7601   Restriction. 
225.7602   Procedures. 
225.7603   Exceptions. 
225.7604   Waivers. 
225.7605   Solicitation provision. 
 
SUBPART 225.77--ACQUISITIONS IN SUPPORT OF OPERATIONS IN IRAQ  
 OR AFGHANISTAN 
225.7700   Scope. 
225.7701   Definitions. 
225.7702   Acquisition of small arms. 
225.7703   Acquisition of products or services other than small arms. 
225.7703-1  Acquisition procedures. 
225.7703-2  Determination requirements. 
225.7703-3  Evaluating offers.        
225.7703-4  Reporting requirement. 
225.7703-5  Solicitation provisions and contract clauses. 
225.7704  Acquisitions of products and services from South Caucasus/Central  
    and South Asian (SC/CASA) states in support of operations in  
    Afghanistan. 
225.7704-1  Applicability of trade agreements. 
225.7704-2  Applicability of Balance of Payments Program.   
225.7704-3  Solicitation provisions and contract clauses. 
 
SUBPART 225.78– ACQUISITIONS IN SUPPORT OF GEOGRAPHIC 
 COMBATANT COMMAND’S THEATER SECURITY COOPERATION 
 EFFORTS   
225.7801  Policy. 
 
 



Defense Federal Acquisition Regulation Supplement 
 

Part 225—Foreign Acquisition  

 

 

 

 

1998 EDITION  225.74-1 

SUBPART 225.74--DEFENSE CONTRACTORS OUTSIDE THE UNITED 
STATES 

(Revised May 11, 2011) 
 
 
225.7401  Contracts requiring performance or delivery in a foreign country. 
 
 (a)  If an acquisition requires performance of work in a foreign country by contractor 
personnel other than host country personnel, or delivery of items to a Unified 
Combatant Command designated operational area, follow the procedures at PGI 
225.7401(a). 
 
 (b)  For work performed in Germany, eligibility for logistics support or base 
privileges of contractor employees is governed by U.S.-German bilateral agreements.  
Follow the procedures in Army in Europe Regulation 715-9, available at 
http://www.per.hqusareur.army.mil/cpd/docper/GermanyDefault.aspx. 
 
 (c)  For work performed in Japan or Korea, see PGI 225.7401(c) for information on 
bilateral agreements and policy relating to contractor employees in Japan or Korea. 
 
225.7402  Contractor personnel authorized to accompany U.S. Armed Forces 
deployed outside the United States. 
For additional information on contractor personnel authorized to accompany the U.S. 
Armed Forces, see PGI 225.7402.   
 
225.7402-1  Scope. 
 
 (a)  This section applies to contracts that involve contractor personnel authorized to 
accompany U.S. Armed Forces deployed outside the United States in— 
 
  (1)  Contingency operations; 
 
  (2)  Humanitarian or peacekeeping operations; or 
 
  (3)  Other military operations or military exercises, when designated by the 
combatant commander. 
 
 (b)  Any of the types of operations listed in paragraph (a) of this subsection may 
include stability operations such as— 
  
  (1)  Establishment or maintenance of a safe and secure environment; or  
 
  (2)  Provision of emergency infrastructure reconstruction, humanitarian relief, 
or essential governmental services (until feasible to transition to local government).   
 
225.7402-2  Definition. 
See PGI 225.7402-2 for additional information on designated operational areas. 
 
225.7402-3  Government support. 
 
 (a)  Government support that may be authorized or required for contractor 
personnel performing in a designated operational area may include, but is not limited 

http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7401
http://www.per.hqusareur.army.mil/cpd/docper/GermanyDefault.aspx
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7401
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7402
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7402-2
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to, the types of support listed in PGI 225.7402-3(a). 
 
 (b)  The agency shall provide logistical or security support only when the 
appropriate agency official, in accordance with agency guidance, determines in 
coordination with the combatant commander that— 
 
  (1)  Such Government support is available and is needed to ensure continuation 
of essential contractor services; and 
 
  (2)  The contractor cannot obtain adequate support from other sources at a 
reasonable cost. 
 
 (c)  The contracting officer shall specify in the solicitation and contract—  
 
  (1)  Valid terms, approved by the combatant commander, that specify the 
responsible party, if a party other than the combatant commander is responsible for 
providing protection to the contractor personnel performing in the designated 
operational area as specified in 225.7402-1;  
 
  (2)  If medical or dental care is authorized beyond the standard specified in 
paragraph (c)(2)(i) of the clause at 252.225-7040, Contractor Personnel Authorized to 
Accompany U.S. Armed Forces Deployed Outside the United States; and 
 
  (3)  Any other Government support to be provided, and whether this support 
will be provided on a reimbursable basis, citing the authority for the reimbursement.   
 
 (d)  The contracting officer shall provide direction to the contractor, if the contractor 
is required to reimburse the Government for medical treatment or transportation of 
contractor personnel to a selected civilian facility in accordance with paragraph (c)(2)(ii) 
of the clause at 252.225-7040. 
 
 (e)  Contractor personnel must have a letter of authorization (LOA) issued by a 
contracting officer in order to process through a deployment center or to travel to, from, 
or within the designated operational area.  The LOA also will identify any additional 
authorizations, privileges, or Government support that the contractor personnel are 
entitled to under the contract.  For a sample LOA, see PGI 225.7402-3(e). 
 
225.7402-4  Law of war training. 
 
 (a)  Basic training.  Basic law of war training is required for all contractor personnel 
authorized to accompany U.S. Armed Forces deployed outside the United States.  The 
basic training normally will be provided through a military-run training center.  The 
contracting officer may authorize the use of an alternate basic training source, provided 
the servicing DoD legal advisor concurs with the course content.  An example of an 
alternate source of basic training is the web-based training provided by the Defense 
Acquisition University at 
https://acc.dau.mil/CommunityBrowser.aspx?id=18014&lang=en-US.   
   
 (b)  Advanced law of war training.   

  (1)  The types of personnel that must obtain advanced law of war training 
include the following: 

http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7402-3
http://www.acq.osd.mil/dpap/dars/dfars/html/current/225_74.htm#225.7402-1
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7040
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7040
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7402-3
https://acc.dau.mil/CommunityBrowser.aspx?id=18014&lang=en-US
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   (i)  Private security contractors. 
 
   (ii)  Security guards in or near areas of military operations. 
 
   (iii)  Interrogators, linguists, interpreters, guards, report writers, 
information technology technicians, or others who will come into contact with enemy 
prisoners of war, civilian internees, retained persons, other detainees, terrorists, or 
criminals who are captured, transferred, confined, or detained during or in the 
aftermath of hostilities. 
 
   (iv)  Other personnel when deemed necessary by the contracting officer. 

  (2)  If contractor personnel will be required to obtain advanced law of war 
training, the solicitation and contract shall specify— 

   (i)  The types of personnel subject to advanced law of war training 
requirements; 

   (ii)  Whether the training will be provided by the Government or the 
contractor;  

   (iii)  If the training will be provided by the Government, the source of the 
training; and 

   (iv)  If the training will be provided by the contractor, a requirement for 
coordination of the content with the servicing DoD legal advisor to ensure that training 
content is commensurate with the duties and responsibilities of the personnel to be 
trained. 
 
225.7402-5  Contract clauses. 
 
 (a)  Use the clause at 252.225-7040, Contractor Personnel Authorized to Accompany 
U.S. Armed Forces Deployed Outside the United States, instead of the clause at FAR 
52.225-19, Contractor Personnel in a Designated Operational Area or Supporting a 
Diplomatic or Consular Mission Outside the United States, in solicitations and 
contracts that authorize contractor personnel to accompany U.S. Armed Forces 
deployed outside the United States in— 
 
  (1)  Contingency operations; 
 
  (2)  Humanitarian or peacekeeping operations; or 
 
  (3)  Other military operations or military exercises, when designated by the 
combatant commander. 
 
See DoD Class Deviation 2011-O0004, Contractor Personnel Performing in the United 
States Central Command Area of Responsibility, issued on April 25, 2011.  This deviation is 
effective until incorporated into the DFARS or otherwise rescinded.  See PGI 225.7402-5(a) 
for guidance on use of this deviation. 
 

http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7040
http://www.acq.osd.mil/dpap/policy/policyvault/USA001267-11-DPAP.pdf
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm
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 (b)  For additional guidance on clauses to consider when using the clause at 252.225-
7040, see PGI 225.7402-4(b). 
 
225.7403  Antiterrorism/force protection.   
 
225.7403-1  General. 
Information and guidance pertaining to DoD antiterrorism/force protection policy for 
contracts that require performance or travel outside the United States can be obtained 
from the offices listed in PGI 225.7403-1. 
 
225.7403-2  Contract clause. 
Use the clause at 252.225-7043, Antiterrorism/Force Protection Policy for Defense 
Contractors Outside the United States, in solicitations and contracts that require 
performance or travel outside the United States, except for contracts with  
 
 (a)  Foreign governments; 
 
 (b)  Representatives of foreign governments; or 
 
 (c)  Foreign corporations wholly owned by foreign governments. 
 
225.7404  Contract administration in support of contingency operations. 
For additional guidance on contract administration considerations when supporting  
contingency operations, see PGI 225.7404. 
 
 
 

http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7040
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7040
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7402-4
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7403-1
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7043
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_74.htm#225.7404
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SUBPART 225.78—ACQUISITIONS IN SUPPORT OF GEOGRAPHIC 
COMBATANT COMMAND’S THEATER SECURITY COOPERATION 

EFFORTS 
(Added May 11, 2011) 

 
 
225.7801  Policy. 
For guidance on procurement support of the geographic combatant command’s theater 
security cooperation efforts, see PGI 225.78. 

http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_78.htm
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(Revised May 11, 2011) 
 
 

ARMED SERVICES BOARD OF CONTRACT APPEALS 
 

Part 2--Rules 
 

Approved 15 July 1963 
Revised 1 May 1969 

Revised 1 September 1973 
Revised 30 June 1980 
Revised 11 May 2011 

 
PREFACE 

 

I.  JURISDICTION FOR CONSIDERING APPEALS 

 The Armed Services Board of Contract Appeals (referred to herein as the Board) has 
jurisdiction to decide any appeal from a decision of a contracting officer, pursuant to the 
Contract Disputes Act, 41 U.S.C. §§ 7101-7109, or its Charter, relative to a contract 
made by (i) the Department of Defense, the Department of the Army, the Department 
of the Navy, and the Department of the Air Force or the National Aeronautics and 
Space Administration or (ii) any other department or agency, as permitted by law. 

II.  LOCATION AND ORGANIZATION OF THE BOARD 

 (a)  The Board’s address is Skyline Six, Room 703, 5109 Leesburg Pike, Falls 
Church, VA  22041-3208, telephone 703–681–8500 (receptionist), 703–681–8502 
(Recorder). 

 (b)  The Board consists of a Chairman, two or more Vice Chairmen, and other 
members, all of whom are attorneys at law duly licensed by a state, commonwealth, 
territory, or the District of Columbia.  Board members are designated Administrative 
Judges. 

 (c)  There are a number of divisions of the Armed Services Board of Contract 
Appeals, established by the Chairman of the Board in such manner as to provide for the 
most effective and expeditious handling of appeals.  The Chairman and a Vice 
Chairman of the Board act as members of each division.  Appeals are assigned to the 
divisions for decision without regard to the military department or other procuring 
agency which entered into the contract involved.  Hearings may be held by a designated 
member (Administrative Judge), or by a duly authorized examiner.  Except for appeals 
processed under the expedited or accelerated procedure, the decision of a majority of a 
division constitutes the decision of the Board, unless the Chairman refers the appeal to 
the Board’s Senior Deciding Group (consisting of the Chairman, Vice Chairmen and all 
division heads), in which event a decision of a majority of that group constitutes the 
decision of the Board.  Appeals referred to the Senior Deciding Group are those of 
unusual difficulty or significant precedential importance, or which have occasioned 
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serious dispute within the normal division decision process.  For decisions of appeals 
processed under the expedited or accelerated procedure, see Rules 12.2(c) and 12.3(b). 
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Rule 36 Effective Date                                                                             

RULES 

PRELIMINARY PROCEDURES 

Rule 1.  Appeals, How Taken 

 (a)  Notice of an appeal shall be in writing and mailed or otherwise furnished to the 
Board within 90 days from the date of receipt of a contracting officer’s decision.  A copy 
thereof shall be furnished to the contracting officer from whose decision the appeal is 
taken. 

 (b)  Where the contractor has submitted a claim of $100,000 or less to the 
contracting officer and has requested a written decision within 60 days from receipt of 
the request, and the contracting officer has not provided one within the period required, 
the contractor may file a notice of appeal as provided in subparagraph (a)of this Rule, 
citing the failure of the contracting officer to issue a decision. 

 (c)  Where the contractor has submitted a properly certified claim over $100,000 to 
the contracting officer or has requested a decision by the contracting officer which 
presently involves no monetary amount pursuant to the Disputes clause, and the 
contracting officer has failed to issue a decision within a reasonable time, taking into 
account such factors as the size and complexity of the claim, the contractor may file a 
notice of appeal as provided in subparagraph (a)of this Rule, citing the failure of the 
contracting officer to issue a decision. 

 (d)  Upon docketing of appeals filed pursuant to (b) or (c)of this Rule, the Board may, 
at its option, stay further proceedings pending issuance of a final decision by the 
contracting officer within such period of time as is determined by the Board. 

 (e)  In lieu of filing a notice of appeal under (b) or (c)of this Rule, the contractor may 
request the Board to direct the contracting officer to issue a decision in a specified 
period of time, as determined by the Board, in the event of undue delay on the part of 
the contracting officer. 

Rule 2.  Notice of Appeal, Contents of  

 A notice of appeal should indicate that an appeal is being taken and should identify 
the contract (by number), the department and/or agency involved in the dispute, the 
decision from which the appeal is taken, and the amount in dispute, if known.  The 
notice of appeal should be signed personally by the appellant (the contractor taking the 
appeal), or by the appellant’s duly authorized representative or attorney.  The 
complaint referred to in Rule 6 may be filed with the notice of appeal, or the appellant 
may designate the notice of appeal as a complaint, if it otherwise fulfills the 
requirements of a complaint. 

Rule 3.  Docketing of Appeals 

 When a notice of appeal in any form has been received by the Board, it shall be 
docketed promptly.  Notice in writing shall be given to the appellant with a copy of 
these Rules, and to the contracting officer. 
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Rule 4.  Preparation, Content, Organization, Forwarding, and Status of Appeal File 

 (a)  Duties of Contracting Officer—Within 30 days of receipt of an appeal, or notice 
that an appeal has been filed, the contracting officer shall assemble and transmit to the 
Board an appeal file consisting of all documents pertinent to the appeal, including: 

   (1)  The decision from which the appeal is taken; 

   (2)  The contract, including pertinent specifications, amendments, plans, 
and drawings; 

   (3)  All correspondence between the parties relevant to the appeal, including 
the letter or letters of claim in response to which the decision was issued; 

   (4)  Transcripts of any testimony taken during the course of proceedings, 
and affidavits or statements of any witnesses on the matter in dispute made prior to the 
filing of the notice of appeal with the Board; and 

   (5)  Any additional information considered relevant to the appeal.   

Within the same time specified in paragraph (a) of this Rule, the contracting officer 
shall furnish the appellant a copy of each document the contracting officer transmits to 
the Board, except those in subparagraph (a)(2)of this Rule.  As to the latter, a list 
furnished the appellant indicating specific contractual documents transmitted will 
suffice. 

 (b)  Duties of the Appellant—Within 30 days after receipt of a copy of the appeal file 
assembled by the contracting officer, the appellant shall transmit to the Board any 
documents not contained therein which the appellant considers relevant to the appeal, 
and furnish two copies of such documents to the Government trial attorney. 

 (c)  Organization of Appeal File—Documents in the appeal file may be originals or 
legible facsimiles or authenticated copies, and shall be arranged in chronological order 
where practicable, numbered sequentially, tabbed, and indexed to identify the contents 
of the file. 

 (d)  Lengthy Documents—Upon request by either party, the Board may waive the 
requirement to furnish to the other party copies of bulky, lengthy, or out-of-size 
documents in the appeal file when inclusion would be burdensome.  At the time a party 
files with the Board a document for which such a waiver has been granted, the party 
shall notify the other party that the document or a copy is available for inspection at 
the offices of the Board or of the filing party. 

 (e)  Status of Documents in Appeal File—Documents contained in the appeal file are 
considered, without further action by the parties, as part of the record upon which the 
Board will render its decision.  However, a party may object, for reasons stated, to 
consideration of a particular document or documents reasonably in advance of hearing 
or, if there is no hearing, of settling the record.  If such objection is made, the Board 
shall remove the document or documents from the appeal file and permit the party 
offering the document to move its admission as evidence in accordance with Rules 13 
and 20. 
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 (f)  Notwithstanding the foregoing, the filing of the Rule 4(a) and (b) documents may 
be dispensed with by the Board either upon request of the appellant in its notice of 
appeal or thereafter upon stipulation of the parties. 

Rule 5.  Motions 

 (a)  Any motion addressed to the jurisdiction of the Board shall be promptly filed.  
Hearing on the motion shall be afforded on application of either party.  However, the 
Board may defer its decision on the motion pending hearing on both the merits and the 
motion.  The Board shall have the right at any time and on its own initiative to raise 
the issue of its jurisdiction to proceed with a particular appeal, and shall do so by an 
appropriate order, affording the parties an opportunity to be heard thereon. 

 (b)  The Board may entertain and rule upon other appropriate motions. 

Rule 6.  Pleadings 

 (a)  Appellant—Within 30 days after receipt of notice of docketing of the appeal, the 
appellant shall file with the Board an original and two copies of a complaint setting 
forth simple, concise, and direct statements of each of its claims.  The appellant shall 
also set forth the basis, with appropriate reference to contract provisions, of each claim 
and the dollar amount claimed, to the extent known.  This pleading shall fulfill the 
generally recognized requirements of a complaint, although no particular form is 
required.  Upon receipt of the complaint, the Board shall serve a copy of it upon the 
Government unless a copy has been provided directly by the appellant.  Should the 
complaint not be received within 30 days, the appellant’s claim and appeal may, if in 
the opinion of the Board the issues before the Board are sufficiently defined, be deemed 
to set forth its complaint and the Government shall be so notified. 

 (b)  Government—Within 30 days from receipt of the complaint, or the aforesaid 
notice from the Board, the Government shall prepare and file with the Board an 
original and two copies of an answer thereto.  The answer shall set forth simple, 
concise, and direct statements of the Government’s defenses to each claim asserted by 
the appellant, including any affirmative defenses available.  Upon receipt of the 
answer, the Board shall serve a copy upon the appellant.  Should the answer not be 
received within 30 days, the Board may, in its discretion, enter a general denial on 
behalf of the Government, and the appellant shall be so notified. 

 (c)  A party who intends to raise an issue concerning the law of a foreign country 
shall give notice in its pleadings or other reasonable written notice.  The Board, in 
determining foreign law, may consider any relevant material or source, including 
testimony, whether or not submitted by a party or admissible under Rules 11, 13, or 20.  
The determination of foreign law shall be treated as a ruling on a question of law. 

Rule 7.  Amendments of Pleadings or Record  

 The Board upon its own initiative or upon application by a party may order a party 
to make a more definite statement of the complaint or answer, or to reply to an answer.  
The Board may, in its discretion, and within the proper scope of the appeal, permit 
either party to amend its pleading upon conditions fair to both parties.  When issues 
within the proper scope of the appeal, but not raised by the pleadings, are tried by 
express or implied consent of the parties, or by permission of the Board, they shall be 
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treated in all respects as if they had been raised therein.  In such instances, motions to 
amend the pleadings to conform to the proof may be entered, but are not required.  If 
evidence is objected to at a hearing on the ground that it is not within the issues raised 
by the pleadings, it may be admitted within the proper scope of the appeal, provided 
however, that the objecting party may be granted a continuance, if necessary, to enable 
it to meet such evidence. 

Rule 8.  Hearing Election 

 After filing of the Government’s answer or notice from the Board that it has entered 
a general denial on behalf of the Government, each party shall advise whether it 
desires a hearing as prescribed in Rules 17 through 25, or whether it elects to submit 
its case on the record without a hearing, as prescribed in Rule 11. 

Rule 9.  Prehearing Briefs 

 Based on an examination of the pleadings, and its determination of whether the 
arguments and authorities addressed to the issues are adequately set forth therein, the 
Board may, in its discretion, require the parties to submit prehearing briefs in any case 
in which a hearing has been elected pursuant to Rule 8.  If the Board does not require 
prehearing briefs, either party may, in its discretion and upon appropriate and 
sufficient notice to the other party, furnish a prehearing brief to the Board.  In any case 
where a prehearing brief is submitted, it shall be furnished so as to be received by the 
Board at least 15 days prior to the date set for hearing, and a copy shall simultaneously 
be furnished to the other party as previously arranged. 

Rule 10.  Prehearing or Presubmission Conference 

 (a)  Whether the case is to be submitted pursuant to Rule 11, or heard pursuant to 
Rules 17 through 25, the Board may upon its own initiative, or upon the application of 
either party, arrange a telephone conference or call upon the parties to appear before an 
Administrative Judge or examiner of the Board for a conference to consider: 

   (1)  Simplification, clarification, or severing of the issues; 

   (2)  The possibility of obtaining stipulations, admissions, agreements, and 
rulings on admissibility of documents, understandings on matters already of record, or 
similar agreements that will avoid unnecessary proof; 

   (3)  Agreements and rulings to facilitate discovery; 

   (4)  Limitation of the number of expert witnesses, or avoidance of similar 
cumulative evidence; 

   (5)  The possibility of agreement disposing of any or all of the issues in 
dispute; and 

   (6)  Such other matters as may aid in the disposition of the appeal. 

 (b)  The Administrative Judge or examiner of the Board shall make such rulings and 
orders as may be appropriate to aid in the disposition of the appeal.  The results of pre-
trial conferences, including any rulings and orders, shall be reduced to writing by the 
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Administrative Judge or examiner and this writing shall thereafter constitute a part of 
the record. 

Rule 11.  Submission Without a Hearing 

 Either party may elect to waive a hearing and to submit its case upon the record 
before the Board, as settled pursuant to Rule 13.  Submission of a case without hearing 
does not relieve the parties from the necessity of proving the facts supporting their 
allegations or defenses.  Affidavits, depositions, admissions, answers to interrogatories, 
and stipulations may be employed to supplement other documentary evidence in the 
Board record.  The Board may permit such submissions to be supplemented by oral 
argument (transcribed if requested), and by briefs arranged in accordance with Rule 23. 

Rule 12.  Optional SMALL CLAIMS (EXPEDITED) and ACCELERATED Procedures  
(These procedures are available solely at the election of the appellant.) 

12.1  Elections to Utilize SMALL CLAIMS (EXPEDITED) and ACCELERATED     
Procedures 

 (a)  In appeals where the amount in dispute is $50,000 or less, or in the case of a 
small business concern (as defined in the Small Business Act and regulations under 
that Act), $150,000 or less, the appellant may elect to have the appeal processed under 
a SMALL CLAIMS (EXPEDITED) procedure requiring decision of the appeal, 
whenever possible, within 120 days after the Board receives written notice of the 
appellant’s election to utilize this procedure.  The details of this procedure appear in 
section 12.2 of this Rule.  An appellant may elect the ACCELERATED procedure rather 
than the SMALL CLAIMS (EXPEDITED) procedure for any appeal where the amount 
in dispute is $50,000 or less. 

 (b)  In appeals where the amount in dispute is $100,000 or less, the appellant may 
elect to have the appeal processed under an ACCELERATED procedure requiring 
decision of the appeal, whenever possible, within 180 days after the Board receives 
written notice of the appellant’s election to utilize this procedure.  The details of this 
procedure appear in section 12.3 of this Rule. 

 (c)  The appellant’s election of either the SMALL CLAIMS (EXPEDITED) procedure 
or the ACCELERATED procedure may be made by written notice within 60 days after 
receipt of notice of docketing, unless such period is extended by the Board for good 
cause.  The election, once made, may not be withdrawn except with permission of the 
Board and for good cause. 

12.2  The SMALL CLAIMS (EXPEDITED) Procedure 

 (a)  In appeals proceeding under the SMALL CLAIMS (EXPEDITED) procedure, the 
following time periods shall apply: 

   (1)  Within 10 days from the Government’s first receipt from either the 
appellant or the Board of a copy of the appellant’s notice of election of the SMALL 
CLAIMS (EXPEDITED) procedure, the Government shall send the Board a copy of the 
contract, the contracting officer’s final decision, and the appellant’s claim letter or 
letters, if any; remaining documents required under Rule 4 shall be submitted in 
accordance with times specified in that Rule unless the Board otherwise directs. 
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   (2)  Within 15 days after the Board has acknowledged receipt of the 
appellant’s notice of election, the assigned Administrative Judge shall take the 
following actions, if feasible, in an informal meeting or a telephone conference with both 
parties:  (i) identify and simplify the issues; (ii) establish a simplified procedure 
appropriate to the particular appeal involved; (iii) determine whether either party 
wants a hearing, and if so, fix a time and place therefor; (iv) require the Government to 
furnish all the additional documents relevant to the appeal; and (v) establish an 
expedited schedule for resolution of the appeal. 

 (b)  Pleadings, discovery, and other prehearing activity will be allowed only as 
consistent with the requirement to conduct the hearing on the date scheduled, or if no 
hearing is scheduled, to close the record on a date that will allow decisions within the 
120-day limit.  The Board, in its discretion, may impose shortened time periods for any 
actions prescribed or allowed under these Rules, as necessary, to enable the Board to 
decide the appeal within the 120-day limit, allowing whatever time, up to 30 days, that 
the Board considers necessary for the preparation of the decision after closing the 
record and the filing of briefs, if any. 

 (c)  Written decision by the Board in appeals processed under the SMALL CLAIMS 
(EXPEDITED) procedure will be short and will contain only summary findings of fact 
and conclusions.  Decisions will be rendered for the Board by a single Administrative 
Judge.  If there has been a hearing, the Administrative Judge presiding at the hearing 
may, in the judge’s discretion, at the conclusion of the hearing and after entertaining 
such oral arguments as are deemed appropriate, render on the record oral summary 
findings of fact, conclusions, and a decision of the appeal.  Whenever such an oral 
decision is rendered, the Board will subsequently furnish the parties a typed copy of 
such oral decision for record and payment purposes and to establish the starting date 
for the period for filing a motion for reconsideration under Rule 29. 

 (d)  A decision against the Government or the appellant shall have no value as 
precedent, and in the absence of fraud, shall be final and conclusive and may not be 
appealed or set aside. 

12.3  The ACCELERATED Procedure 

 (a)  In appeals proceeding under the ACCELERATED procedure, the parties are 
encouraged, to the extent possible consistent with adequate presentation of their 
factual and legal positions, to waive pleadings, discovery, and briefs.  The Board, in its 
discretion, may shorten time periods prescribed or allowed elsewhere in these Rules, 
including Rule 4, as necessary, to enable the Board to decide the appeal within 180 
days after the Board has received the appellant’s notice of election of the 
ACCELERATED procedure, and may reserve 30 days for preparation of the decision. 

 (b)  Written decision by the Board in appeals processed under the ACCELERATED 
procedure will normally be short and contain only summary findings of fact and 
conclusions.  Decisions will be rendered for the Board by a single Administrative Judge 
with the concurrence of a Vice Chairman, or by a majority among these two and the 
Chairman in case of disagreement.  Alternatively, in an appeal where the amount in 
dispute is $50,000 or less as to which the ACCELERATED procedure has been elected 
and in which there has been a hearing, the single Administrative Judge presiding at 
the hearing may, with the concurrence of both parties, at the conclusion of the hearing 
and after entertaining such oral arguments as are deemed appropriate, render on the 
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record oral summary findings of fact, conclusions, and a decision of the appeal.  
Whenever such an oral decision is rendered, the Board will subsequently furnish the 
parties a typed copy of such oral decision for record and payment purposes, and to 
establish the starting date for the period for filing a motion for reconsideration under 
Rule 29. 

12.4  Motions for Reconsideration in Rule 12 Appeals 

 Motions for reconsideration of appeals decided under either the SMALL CLAIMS 
(EXPEDITED) procedure or the ACCELERATED procedure need not be decided within 
the original 120-day or 180-day limit, but all such motions shall be processed and 
decided rapidly so as to fulfill the intent of this Rule. 

Rule 13.  Settling the Record  

 (a)  The record upon which the Board’s decision will be rendered consists of the 
documents furnished under Rules 4 and 12, to the extent admitted in evidence, and the 
following items, if any:  pleadings, prehearing conference memoranda or orders, 
prehearing briefs, depositions or interrogatories received in evidence, admissions, 
stipulations, transcripts of conferences and hearings, hearing exhibits, post-hearing 
briefs, and documents which the Board has specifically designated to be made a part of 
the record.  The record will, at all reasonable times, be available for inspection by the 
parties at the office of the Board. 

 (b)  Except as the Board may otherwise order in its discretion, no proof shall be 
received in evidence after completion of an oral hearing or, in cases submitted on the 
record, after notification by the Board that the case is ready for decision. 

 (c)  The weight to be attached to any evidence of record will rest within the sound 
discretion of the Board.  The Board may in any case require either party, with 
appropriate notice to the other party, to submit additional evidence on any matter 
relevant to the appeal. 

Rule 14.  Discovery Depositions 

 (a)  General Policy and Protective Orders—The parties are encouraged to engage in 
voluntary discovery procedures.  In connection with any deposition or other discovery 
procedure, the Board may make any order required to protect a party or person from 
annoyance, embarrassment, or undue burden or expense.  Those orders may include 
limitations on the scope, method, time, and place for discovery, and provisions for 
protecting the secrecy of confidential information or documents. 

 (b)  When Depositions Permitted—After an appeal has been docketed and complaint 
filed, the parties may mutually agree to, or the Board may, upon application of either 
party, order the taking of testimony of any person by deposition upon oral examination 
or written interrogatories before any officer authorized to administer oaths at the place 
of examination, for use as evidence or for purpose of discovery.  The application for 
order shall specify whether the purpose of the deposition is discovery or for use as 
evidence. 
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 (c)  Orders on Depositions—The time, place, and manner of taking depositions shall 
be as mutually agreed by the parties, or failing such agreement, governed by order of 
the Board. 

 (d)  Use as Evidence—No testimony taken by depositions shall be considered as part 
of the evidence in the hearing of an appeal until such testimony is offered and received 
in evidence at such hearing.  It will not ordinarily be received in evidence if the 
deponent is present and can testify at the hearing.  In such instances, however, the 
deposition may be used to contradict or impeach the testimony of the deponent given at 
the hearing.  In cases submitted on the record, the Board may, in its discretion, receive 
depositions to supplement the record. 

 (e)  Expenses—Each party shall bear its own expenses associated with the taking of 
any deposition. 

 (f)  Subpoenas—Where appropriate, a party may request the issuance of a subpoena 
under the provisions of Rule 21. 

Rule 15.  Interrogatories to Parties, Admission of Facts, and Production and Inspection 
of Documents 

 After an appeal has been docketed and complaint filed with the Board, a party may 
serve on the other party:  (a) written interrogatories to be answered separately in 
writing, signed under oath and answered or objected to within 45 days after service; (b) 
a request for the admission of specified facts and/or of the authenticity of any 
documents, to be answered or objected to within 45 days after service; the factual 
statements and/or the authenticity of the documents to be deemed admitted upon 
failure of a party to respond to the request; and (c) a request for the production, 
inspection, and copying of any documents or objects not privileged, which reasonably 
may lead to the discovery of admissible evidence, to be answered or objected to within 
45 days after service.  The Board may allow a shorter or longer time.  Any discovery 
engaged in under this Rule shall be subject to the provisions of Rule 14(a) with respect 
to general policy and protective orders, and of Rule 35 with respect to sanctions. 

Rule 16.  Service of Papers Other Than Subpoenas 

 Papers shall be served personally or by mail, addressed to the party upon whom 
service is to be made.  Copies of complaints, answers, and briefs shall be filed directly 
with the Board.  The party filing any other paper with the Board shall send a copy 
thereof to the opposing party, noting on the paper filed with the Board that a copy has 
been so furnished.  Subpoenas shall be served as provided in Rule 21. 

HEARINGS 

Rule 17.  Where and When Held 

 Hearings will be held at such places determined by the Board to best serve the 
interests of the parties and the Board.  Hearings will be scheduled at the discretion of 
the Board with due consideration to the regular order of appeals, Rule 12 requirements, 
and other pertinent factors.  On request or motion by either party and for good cause, 
the Board may, in its discretion, adjust the date of a hearing. 
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Rule 18.  Notice of Hearings 

 The parties shall be given at least 15 days notice of the time and place set for 
hearings.  In scheduling hearings, the Board will consider the desires of the parties and 
the requirement for just and inexpensive determination of appeals without unnecessary 
delay.  Notices of hearings shall be promptly acknowledged by the parties. 

Rule 19.  Unexcused Absence of a Party 

 The unexcused absence of a party at the time and place set for hearing will not be 
occasion for delay.  In the event of such absence, the hearing will proceed and the case 
will be regarded as submitted by the absent party as provided in Rule 11. 

Rule 20.  Hearings:  Nature, Examination of Witnesses 

 (a)  Nature of Hearings—Hearings shall be as informal as may be reasonable and 
appropriate under the circumstances.  The appellant and the Government may offer 
such evidence as they deem appropriate and as would be admissible under the Federal 
Rules of Evidence or in the sound discretion of the presiding Administrative Judge or 
examiner.  Stipulations of fact agreed upon by the parties may be regarded and used as 
evidence at the hearing.  The parties may stipulate the testimony that would be given 
by a witness if the witness were present.  The Board may require evidence in addition 
to that offered by the parties. 

 (b)  Examination of Witnesses—Witnesses before the Board will be examined orally 
under oath or affirmation, unless the presiding Administrative Judge or examiner shall 
otherwise order.  If the testimony of a witness is not given under oath, the Board may 
advise the witness that his or her statements may be subject to the provisions of Title 
18, United States Code, sections 287 and 1001, and any other provision of law imposing 
penalties for knowingly making false representations in connection with claims against 
the United States or in any matter within the jurisdiction of any department or agency 
thereof. 

Rule 21.  Subpoenas 

 (a)  General—Upon written request of either party filed with the Recorder, or on his 
or her own initiative, the Administrative Judge to whom an appeal is assigned or who 
is otherwise designated by the Chairman may issue a subpoena requiring: 

   (1)  Testimony at a deposition—the deposing of a witness in the city or 
county where the witness resides or is employed or transacts business in person, or at 
another location convenient for the witness that is specifically determined by the Board; 

   (2)  Testimony at a hearing—the attendance of a witness for the purpose of 
taking testimony at a hearing; and 

   (3)  Production of books and papers—in addition to (1) or (2), the production 
by the witness at the deposition or hearing of books and papers (including electronically 
stored information and other tangible things) designated in the subpoena. 

 (b)  Voluntary Cooperation—Each party is expected (i) to cooperate and make 
available witnesses and evidence under its control as requested by the other party, 
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without issuance of a subpoena, and (ii) to secure voluntary attendance of desired third-
party witnesses and production of desired third-party books, papers, documents, or 
tangible things whenever possible. 

 (c)  Requests for Subpoena— 

   (1)  A request for subpoena shall normally be filed at least: 

    (i)  15 days before a scheduled deposition where the attendance of a 
witness at a deposition is sought; or 

    (ii)  30 days before a scheduled hearing where the attendance of a 
witness at a hearing is sought. 

 In its discretion, the Board may honor requests for subpoenas not made within these 
time limitations. 

   (2)  A request for a subpoena shall state the reasonable scope and general 
relevance to the case of the testimony and of any books and papers sought. 

 (d)  Requests to Quash or Modify—Upon written request by the person subpoenaed 
or by a party, made within 10 days after service but in any event not later than the 
time specified in the subpoena for compliance, the Board may (i) quash or modify the 
subpoena if it is unreasonable and oppressive or for other good cause shown, or (ii) 
require the person in whose behalf the subpoena was issued to advance the reasonable 
cost of producing subpoenaed books and papers.  Where circumstances require, the 
Board may act upon such a request at any time after a copy of the request has been 
served upon the opposing party. 

 (e)  Form: Issuance— 

   (1)  Every subpoena shall state the name of the Board and the title of the 
appeal, and shall command each person to whom it is directed to attend and give 
testimony, and if appropriate, to produce specified books and papers at a time and place 
therein specified.  In issuing a subpoena to a requesting party, the Administrative 
Judge shall sign the subpoena and may, in his or her discretion, enter the name of the 
witness and otherwise leave it blank.  The party to whom the subpoena is issued shall 
complete the subpoena before service. 

   (2)  Where the witness is located in a foreign country, a letter rogatory or 
subpoena may be issued and served under the circumstances and in the manner 
provided in 28 U.S.C. 1781-1784. 

      (f)  Service— 

   (1)  The party requesting issuance of a subpoena shall arrange for service. 

   (2)  A subpoena requiring the attendance of a witness at a deposition or 
hearing may be served at any place.  A subpoena may be served by a United States 
marshal or deputy marshal, or by any other person who is not a party and not less than 
18 years of age.  Service of a subpoena upon a person named therein shall be made by 
personally delivering a copy to that person and tendering the fees for one day’s 



Defense Federal Acquisition Regulation Supplement 
 

Appendix A—Armed Services Board of Contract Appeals  

 

 

 

 

1998 EDITION A-17 

attendance and the mileage provided by 28 U.S.C. 1821 or other applicable law; 
however, where the subpoena is issued on behalf of the Government, money payments 
need not be tendered in advance of attendance. 

   (3)  The party at whose instance a subpoena is issued shall be responsible 
for the payment of fees and mileage of the witness and of the officer who serves the 
subpoena.  The failure to make payment of such charges on demand may be deemed by 
the Board as a sufficient ground for striking the testimony of the witness and the books 
or papers the witness has produced. 

 (g)  Contumacy or Refusal to Obey a Subpoena—In case of contumacy or refusal to 
obey a subpoena by a person who resides, is found, or transacts business within the 
jurisdiction of a United States District Court, the Board will apply to the Court through 
the Attorney General of the United States for an order requiring the person to appear 
before the Board or a member thereof to give testimony or produce evidence or both.  
Any failure of any such person to obey the order of the Court may be punished by the 
Court as a contempt thereof. 

Rule 22.  Copies of Papers 

 When books, records, papers, or documents have been received in evidence, a true 
copy thereof or of such part thereof as may be material or relevant may be substituted 
therefor, during the hearing or at the conclusion thereof. 

Rule 23.  Post-Hearing Briefs 

 Post-hearing briefs may be submitted upon such terms as may be directed by the 
presiding Administrative Judge or examiner at the conclusion of the hearing. 

Rule 24.  Transcript of Proceedings 

 Testimony and argument at hearings shall be reported verbatim, unless the Board 
otherwise orders.  Waiver of transcript may be especially suitable for hearings under 
Rule 12.2.  Transcripts of the proceedings shall be supplied to the parties at such rates 
as may be established by contract between the Board and the reporter, provided that 
ordinary copy of transcript shall be supplied to the appellant at an amount no greater 
than the cost of duplication. 

Rule 25.  Withdrawal of Exhibits 

 After a decision has become final the Board may, upon request and after notice to 
the other party, in its discretion permit the withdrawal of original exhibits, or any part 
thereof, by the party entitled thereto.  The substitution of true copies of exhibits or any 
part thereof may be required by the Board in its discretion as a condition of granting 
permission for such withdrawal. 

 REPRESENTATION 

Rule 26.  The Appellant 

 An individual appellant may appear before the Board in person; a corporation by 
one of its officers; and a partnership or joint venture by one of its members; or any of 
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these by an attorney at law duly licensed in any state, commonwealth, territory, the 
District of Columbia, or in a foreign country.  An attorney representing an appellant 
shall file a written notice of appearance with the Board. 

Rule 27.  The Government 

 Government counsel may, in accordance with their authority, represent the interest 
of the Government before the Board.  They shall file notices of appearance with the 
Board, and notice thereof will be given the appellant or the appellant’s attorney in the 
form specified by the Board from time to time. 

 DECISIONS 

Rule 28.  Decisions 

 (a)  Decisions of the Board will be made in writing and authenticated copies of the 
decision will be forwarded simultaneously to both parties.  The Rules of the Board and 
all final orders and decisions (except those required for good cause to be held 
confidential and not cited as precedents) shall be open for public inspection at the offices 
of the Board.  Decisions of the Board will be made solely upon the record, as described 
in Rule 13. 

 (b)  Any monetary award to a contractor by the Board shall be promptly paid in 
accordance with the procedures provided by 31 U.S.C. 1304, as amended.  To assure 
prompt payment the Recorder will forward the required forms to each party with the 
decision.  If the parties do not contemplate an appeal or motion for reconsideration, they 
will execute the waiver forms which so state.  The Government agency will forward the 
waiver and other forms with a copy of the decision to the Department of the Treasury 
for certification of payment. 

 MOTION FOR RECONSIDERATION 

Rule 29.  Motion for Reconsideration 

 A motion for reconsideration may be filed by either party.  It shall set forth 
specifically the grounds relied upon to sustain the motion.  The motion shall be filed 
within 30 days from the date of the receipt of a copy of the decision of the Board by the 
party filing the motion. 

 SUSPENSIONS, DISMISSALS, DEFAULTS, REMANDS 

Rule 30.  Suspensions; Dismissal Without Prejudice 

 The Board may suspend the proceedings by agreement of counsel for settlement 
discussions, or for good cause shown.  In certain cases, appeals docketed before the 
Board are required to be placed in a suspense status and the Board is unable to proceed 
with disposition thereof for reasons not within the control of the Board.  Where the 
suspension has continued, or may continue, for an inordinate length of time, the Board 
may, in its discretion, dismiss such appeals from its docket without prejudice to their 
restoration when the cause of suspension has been removed.  Unless either party or the 
Board acts within three years to reinstate any appeal dismissed without prejudice, the 
dismissal shall be deemed to be with prejudice. 
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Rule 31.  Dismissal or Default for Failure to Prosecute or Defend 

 Whenever a record discloses the failure of either party to file documents required by 
these Rules, respond to notices or correspondence from the Board, comply with orders of 
the Board, or otherwise indicates an intention not to continue the prosecution or 
defense of an appeal, the Board may, in the case of a default by the appellant, issue an 
order to show cause why the appeal should not be dismissed or, in the case of a default 
by the Government, issue an order to show cause why the Board should not act thereon 
pursuant to Rule 35.  If good cause is not shown, the Board may take appropriate 
action. 

Rule 32.  Remand from Court 

 Whenever any court remands a case to the Board for further proceedings, each of 
the parties shall, within 20 days of such remand, submit a report to the Board 
recommending procedures to be followed so as to comply with the court’s order.  The 
Board shall consider the reports and enter special orders governing the handling of the 
remanded case.  To the extent the court’s directive and time limitations permit, such 
orders shall conform to these Rules. 

 TIME, COMPUTATION, AND EXTENSIONS 

Rule 33.  Time, Computation, and Extensions 

 (a)  Where possible, procedural actions should be taken in less time than the 
maximum time allowed.  Where appropriate and justified, however, extensions of time 
will be granted.  All requests for extensions of time shall be in writing. 

 (b)  In computing any period of time, the day of the event from which the designated 
period of time begins to run shall not be included, but the last day of the period shall be 
included unless it is a Saturday, Sunday, or a Federal legal public holiday, in which 
event the period shall run to the end of the next business day. 

 EX PARTE COMMUNICATIONS 

Rule 34.  Ex parte Communications 

 No member of the Board or of the Board’s staff shall entertain, nor shall any person 
directly or indirectly involved in an appeal, submit to the Board or the Board’s staff, off 
the record, any evidence, explanation, analysis, or advice, whether written or oral, 
regarding any matter at issue in an appeal.  This provision does not apply to 
consultation among Board members or to ex parte communications concerning the 
Board’s administrative functions or procedures. 

SANCTIONS 

Rule 35.  Sanctions 

 If any party fails or refuses to obey an order issued by the Board, the Board may 
then make such order as it considers necessary to the just and expeditious conduct of 
the appeal. 
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 EFFECTIVE DATE AND APPLICABILITY 

Rule 36.  Effective Date 

 These Rules shall apply (a) mandatorily, to all appeals relating to contracts entered 
into on or after 1 March 1979, and (b) at the contractor’s election, to appeals relating to 
earlier contracts, with respect to claims pending before the contracting officer on 1 
March 1979 or initiated thereafter. 

 

 

(signed) PAUL WILLIAMS (11 May 2011) 
CHAIRMAN 

ARMED SERVICES BOARD OF CONTRACT APPEALS 
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