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PART 215–CONTRACTING BY NEGOTIATION

* * * * *

PGI 215.4–CONTRACT PRICING

* * * * *

PGI 215.407-5  Estimating systems.

PGI 215.407-5-70  Disclosure, maintenance, and review requirements.

	(e)  Review procedures.  Cognizant audit and contract administration activities shall—

		(1)  Establish and manage regular programs for reviewing selected contractors' estimating systems.

		(2)  Conduct reviews as a team effort.

			(i)  The contract auditor will be the team leader.

			(ii)  The team leader will—

				(A)  Coordinate with the ACO to ensure that team membership includes qualified contract administration technical specialists.

				(B)  Advise the ACO and the contractor of significant findings during the conduct of the review and during the exit conference.

				(C)  Prepare a team report.

					(1)  The ACO or a representative should—

						(i)  Coordinate the contract administration activity's review;

						(ii)  Consolidate findings and recommendations; and

						(iii)  When appropriate, prepare a comprehensive written report for submission to the auditor.

					(2)  The contract auditor will attach the ACO's report to the team report.

					(3)  Tailor reviews to take full advantage of the day-to-day work done by both organizations.

					(4)  Conduct a review, every 3 years, of contractors subject to the disclosure requirements.  The ACO and the auditor may lengthen or shorten the 3-year period based on their joint risk assessment of the contractor's past experience and current vulnerability.

	(f)  Disposition of survey team findings.

		(1)  Reporting of survey team findings.  The auditor will document the findings and recommendations of the survey team in a report to the ACO.  If there are significant estimating deficiencies, the auditor will recommend disapproval of all or portions of the estimating system.

		(2)  Initial notification to the contractor.  The ACO will provide a copy of the team report to the contractor and, unless there are no deficiencies mentioned in the report, will ask the contractor to submit a written response in 30 days, or a reasonable extension.

			(i)  If the contractor agrees with the report, the contractor has 60 days from the date of initial notification to correct any identified deficiencies or submit a corrective action plan showing milestones and actions to eliminate the deficiencies.

			(ii)  If the contractor disagrees, the contractor should provide rationale in its written response.

		(3)  Evaluation of contractor's response.  The ACO, in consultation with the auditor, will evaluate the contractor's response to determine whether—

			(i)  The estimating system contains deficiencies that need correction;

			(ii)  The deficiencies are significant estimating deficiencies that would result in disapproval of all or a portion of the contractor's estimating system; or

			(iii)  The contractor's proposed corrective actions are adequate to eliminate the deficiency.

		(4)  Notification of ACO determination.  The ACO will notify the contractor and the auditor of the determination and, if appropriate, of the Government's intent to disapprove all or selected portions of the system.  The notice shall—

			(i)  List the cost elements covered;

			(ii)  Identify any deficiencies requiring correction; and

			(iii)  Require the contractor to correct the deficiencies within 45 days or submit an action plan showing milestones and actions to eliminate the deficiencies.

		(5)  Notice of disapproval.  If the contractor has neither submitted an acceptable corrective action plan nor corrected significant deficiencies within 45 days, the ACO shall disapprove all or selected portions of the contractor's estimating system.  The notice of disapproval must—

			(i)  Identify the cost elements covered;

			(ii)  List the deficiencies that prompted the disapproval; and

			(iii)  Be sent to the cognizant auditor, and each contracting and contract administration office having substantial business with the contractor.

		(6)  Monitoring contractor's corrective action.  The auditor and the ACO will monitor the contractor's progress in correcting  deficiencies.  If the contractor fails to make adequate progress, the ACO shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the ACO can take are:  bringing the issue to the attention of higher level management, reducing or suspending progress payments (see FAR 32.503-6), and recommending nonaward of potential contracts.

		(7)  Withdrawal of estimating system disapproval.  The ACO will withdraw the disapproval when the ACO determines that the contractor has corrected the significant system deficiencies.  The ACO will notify the contractor, the auditor, and affected contracting and contract administration activities of the withdrawal.

	[(e)  Disposition of findings.  

		(2)  Initial determination.  

			(ii)(A)  Within 10 days of receiving the report, if the contracting officer makes a determination that there is a significant deficiency, the contracting officer should provide an initial determination of deficiencies and a copy of the report to the contractor and require the contractor to submit a written response.  

				(C)   Evaluation of contractor's response.  Within 30 days of receiving the contractor’s response, the contracting officer, in consultation with the auditor or cognizant functional specialist, should evaluate the contractor’s response and make a final determination.

		(3)  Final Determination. 

			(ii)(A)  Monitoring contractor's corrective action.  The auditor and the contracting officer shall monitor the contractor's progress in correcting deficiencies.  If the contractor fails to make adequate progress, the contracting officer shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the contracting officer can take are:  bringing the issue to the attention of higher level management, reducing or suspending progress payments (see FAR 32.503-6), implementing or increasing the withholding in accordance with 252.242-7005, Contractor Business Systems, if applicable, and recommending non-award of potential contracts.

				(B)  Correction of significant deficiencies.  

					(1)  When the contractor notifies the contracting officer, in writing, that the contractor has corrected the significant deficiencies, the contracting officer shall request that the auditor review the correction to determine if the deficiencies have been resolved.

					(2)  The contracting officer shall determine if the contractor has corrected the deficiencies.

					(3)  If the contracting officer determines the contractor has corrected the deficiencies, the contracting officer's notification shall be sent to the auditor; payment office; appropriate action officers responsible for reporting past performance at the requiring activities; and each contracting and contract administration office having substantial business with the contractor, as applicable.]

* * * * *

PART 234–MAJOR SYSTEM ACQUISITION

* * * * *

PGI 234.2–EARNED VALUE MANAGEMENT SYSTEM

PGI 234.201  Policy.

* * * * *

	[(7)  Disposition of findings.

		(ii)  Initial determination.  

			(B)(1)  Within 10 days of receiving the report, if the contracting officer makes a determination that there is a significant deficiency, the contracting officer should provide an initial determination of deficiencies and a copy of the report to the contractor and require the contractor to submit a written response.  

				(3)  Evaluation of contractor's response.  Within 30 days of receiving the contractor’s response, the contracting officer, in consultation with the auditor or cognizant functional specialist, should evaluate the contractor’s response and make a final determination. 

		(iii)  Final determination. 

			(B)(1)  Monitoring contractor's corrective action.  The contracting officer and cognizant functional specialist or auditor shall monitor the contractor's progress in correcting deficiencies.  If the contractor fails to make adequate progress, the contracting officer shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the contracting officer can take are:  bringing the issue to the attention of higher level management, implementing or increasing the withholding in accordance with 252.242-7005, Contractor Business Systems.

				(2)  Correction of significant deficiencies.

					(i)  When the contractor notifies the contracting officer that the contractor has corrected the significant deficiencies, the contracting officer shall request the cognizant functional specialist or auditor to review the correction to determine if the deficiencies have been resolved.

					(ii)  The contracting officer shall determine if the contractor has corrected the deficiencies.

					(iii)  If the contracting officer determines the contractor has corrected the deficiencies, the contracting officer’s notification shall be sent to the cognizant functional specialist; auditor; payment office; appropriate action officers at the requiring activities; and each contracting and contract administration office having substantial business with the contractor as applicable.]

* * * * *

PART 242–CONTRACT ADMINISTRATION AND AUDIT SERVICES

* * * * *

PGI 242.70–CONTRACTOR BUSINESS SYSTEMS

[PGI 242.7000  Contractor business system deficiencies.

	(b)  Determination to withhold payments.  The following are sample formats for written notifications of contracting officer determinations to initiate payment withholding, reduce payment withholding, and discontinue payment withholding in accordance with the clause at DFARS 252.242-7005, Contractor Business Systems: 

		(1)  Use this sample format for written final determinations to implement payment withholding:

Payment Withholding

			(i)  The purpose of this final determination is to disapprove your [identify the contractor business system(s)] and implement payment withholding per the terms of the DFARS clause at 252.242-7005, Contractor Business Systems.

			(ii)  It is my final determination that XXX System(s) contains the following significant deficiencies:
				--[list all significant deficiencies]

			(iii)  Effective immediately, five percent (or a lesser percentage if five percent will exceed the withhold limitations in the DFARS clause at 252.242-7005) of each request for payment under the contracts in Attachment A will be withheld as described below for significant deficiencies in XXX system.  Upon receipt of an acceptable corrective action plan and my determination that this corrective action plan is being effectively implemented, I will issue a notification with respect to reducing the percentage being withheld to two percent until I determine that all significant deficiencies, as identified in this final determination, have been corrected.  Failure to follow the accepted corrective action plan will result in an increase in the percentage withheld against each payment under this contract to five percent (or a lesser percentage if five percent will exceed the withhold limitations in DFARS 252.242-7005).  [Repeat this paragraph, as necessary, if multiple withholds are being applied to multiple systems in accordance with 252.242-7005(d)]

			(iv)  For payments under cost, labor-hour, or time-and-material contracts:  The Contractor shall apply a five percent (or a lesser percentage if five percent will exceed the withhold limitations in DFARS 252.242-7005) withhold to the amount being billed and prepare a cost voucher in Wide Area WorkFlow (WAWF) for the net amount due.  The Contractor shall show the amount withheld on the current billing, as well as the cumulative amount withheld to date on this contract in accordance with DFARS clause 252.242-7005, in the Comments block of the Miscellaneous Info Tab in WAWF.

			(iv)  For progress payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage.  The Contracting Officer will reduce the approved amount by five percent (or a lesser percentage if five percent will exceed the withhold limitations in DFARS 252.242-7005) and record the amount being withheld on the progress payment request, as well the cumulative amount withheld on this contract in accordance with DFARS clause 252.242-7005, in the Comments block of the Miscellaneous Info Tab in WAWF.

			(v)  For performance-based payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage to the performance based payment event schedule amounts.  The Contracting Officer will reduce the amount approved by five percent (or a lesser percentage if five percent will exceed the withhold limitations in DFARS 252.242-7005) and record the amount being withheld on the performance based payment as well as the cumulative amount withheld on this contract in accordance with the DFARS clause 252.242-7005 in the Comments block of the of the Miscellaneous Info Tab in WAWF. 

		(2)  Use this sample format for determinations to reduce payment withholding:

Reduction of Temporary Payment Withholding

			(i)  The purpose of this determination is to reduce the payment withholding percentage per the terms of the DFARS clause at 252.242-7005, Contractor Business Systems, as a result of receiving an acceptable corrective action plan from the contractor, dated YYYY/MM/DD, for resolving deficiencies in its XXX system(s) as identified in the Contracting Officer’s determination, dated  YYYY/MM/DD.  This reduction is prospective and previous amounts withheld will not be reduced or released at this time.

			(ii)  Effective immediately, two percent of each request for payment under this contract will be withheld as described below.  The two percent being withheld will remain in effect until the Contracting Officer determines that the Contractor has corrected all significant deficiencies as directed by the Contracting Officer’s determination.  Failure to follow the accepted corrective action plan will result in an increase in the percentage withheld against each payment under this contract to five percent (or a lesser percentage if five percent will exceed the withhold limitations in DFARS 252.242-7005). 

			(iii)  For payments under cost, labor-hour, or time-and-material contracts:  The Contractor shall apply a two percent withhold to the amount being billed and prepare a cost voucher in Wide Area WorkFlow (WAWF) for the net amount due.  The Contractor shall show the amount withheld on the current billing, as well as the cumulative amount withheld to date on this contract in accordance with DFARS clause 252.242-7005, in the Comments block of the Miscellaneous Info Tab in WAWF.

			(iv)  For progress payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage.  The Contracting Officer will reduce the approved amount by two percent and record the amount being withheld on the progress payment request, as well the cumulative amount withheld on this contract in accordance with DFARS clause 252.242-7005, in the Comments block of the Miscellaneous Info Tab in WAWF.

			(v)  For performance-based payments:  The Contractor shall prepare the request in WAWF without applying any withhold percentage to the performance-based payment event schedule amounts.  The Contracting Officer will reduce the amount approved by two percent and record the amount being withheld on the performance-based payment as well as the cumulative amount withheld on this contract in accordance with the DFARS clause 252.242-7005 in the Comments block of the of the Miscellaneous Info Tab in WAWF. 

		(3)  Use the sample format below if payment withholding is discontinued pending receipt of auditor or functional specialist verification and based on evidence that the Contractor has corrected all significant deficiencies, in accordance with DFARS clause 252.242-7005, Contractor Business Systems:

Discontinuation of Payment Withholding Pending Verification

			(i)  The purpose of this determination is to approve your [identify system(s)] pending verification, discontinue the payment withhold as identified in the Contracting Officer’s determination dated YYYY/MM/DD, and release previous amounts withheld on the contracts in Attachment A, in accordance with DFARS clause 252.242-7005, Contractor Business Systems.

			(ii)  The discontinuation of the payment withhold is made pending receipt of verification and based on my review of the evidence submitted by the Contractor that all the Contractor’s system(s) deficiencies identified in the Contracting Officer’s determination dated YYYY/MM/DD have been corrected.

			(iii)  The Contractor is authorized to submit a bill in the amount of $XXXXXXXX. The billed amount should be submitted on the same type of invoice as the withhold was originally taken, as appropriate.

		(4)  Use the sample format below if payment withholding is discontinued after auditor or functional specialist verification that the Contractor has corrected all significant deficiencies, in accordance with DFARS clause 252.242-7005, Contractor Business Systems:

Discontinuation of Payment Withholding

			(i)  The purpose of this determination is to approve your [identify system(s)], discontinue the payment withhold as identified in the Contracting Officer’s determination dated YYYY/MM/DD, and release previous amounts withheld on the contracts in Attachment A, in accordance with DFARS clause 252.242-7005, Contractor Business Systems.

			(ii)  The discontinuation of the payment withhold is made based on verification that all the Contractor’s system(s) deficiencies identified in the Contracting Officer’s final determination dated YYYY/MM/DD have been corrected.

			(iii)  The Contractor is authorized to submit a bill in the amount of $XXXXXXXX. The billed amount should be submitted on the same type of invoice as the withhold was originally taken, as appropriate.]

* * * * *

[PGI 242.72–CONTRACTOR MATERIAL MANAGEMENT AND ACCOUNTING SYSTEM

PGI 242.7203  Review procedures.

	(c)  Disposition of findings.

		(2)  Initial determination. 

			(ii)(A)  Within 10 days of receiving the report, if the contracting officer makes a determination that there is a significant deficiency, the contracting officer should provide an initial determination of deficiencies and a copy of the report to the contractor and require the contractor to submit a written response.  

				(C)  Evaluation of contractor's response.  Within 30 days of receiving the contractor’s response, the contracting officer, in consultation with the auditor or cognizant functional specialist, should evaluate the contractor’s response and make a final determination. 

		(3)  Final Determination.

			(ii)(A)  Monitoring contractor's corrective action.  The contracting officer, with the assistance of the auditor, shall monitor the contractor's progress in correcting deficiencies.  If the contractor fails to make adequate progress, the contracting officer shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the contracting officer can take are:  disapprove the contractor's MMAS; bringing the issue to the attention of higher level management; implementing or increasing the withholding in accordance with 252.242-7005, Contractor Business Systems, if applicable; and recommending non-award of potential contracts. 

			(B)  Correction of significant deficiencies.  

					(1)  When the contractor notifies the contracting officer that the contractor has corrected the significant deficiencies, the contracting officer shall request that the auditor review the correction to determine if the deficiencies have been resolved.

					(2)  The contracting officer shall determine if the contractor has corrected the deficiencies.

					(3)  If the contracting officer determines the contractor has corrected the deficiencies, the contracting officer's notification shall be sent to the auditor; payment office; appropriate action officers responsible for reporting past performance at the requiring activities; and each contracting and contract administration office having substantial business with the contractor as applicable.]

* * * * *

PGI 242.75-CONTRACTOR ACCOUNTING SYSTEMS AND RELATED CONTROLS

[PGI 242.7502  Policy.

	(d)  Disposition of findings.

		(2)  Initial determination. 

			(ii)(A)  Within 10 days of receiving the report, if the contracting officer makes a determination that there is a significant deficiency, the contracting officer should provide an initial determination of deficiencies and a copy of the report to the contractor and require the contractor to submit a written response.  

				(C)  Evaluation of contractor's response.  Within 30 days of receiving the contractor’s response, the contracting officer, in consultation with the auditor or cognizant functional specialist, should evaluate the contractor’s response and make a final determination.] 

		(3)  Final Determination.

			(ii)(A)  Monitoring contractor's corrective action.  The auditor and the contracting officer shall monitor the contractor's progress in correcting deficiencies.  If the contractor fails to make adequate progress, the contracting officer shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the contracting officer can take are:  disapproving the system; bringing the issue to the attention of higher level management; implementing or increasing the withholding in accordance with 252.242-7005, Contractor Business Systems, if applicable; and recommending non-award of potential contracts. 

				(B)  Correction of significant deficiencies. 

					(1)  When the contractor notifies the contracting officer that the contractor has corrected the significant deficiencies, the contracting officer shall request that the auditor review the correction to determine if the deficiencies have been resolved.

					(2)  The contracting officer shall determine if the contractor has corrected the deficiencies.

					(3)  If the contracting officer determines the contractor has corrected the deficiencies, the contracting officer's notification shall be sent to the auditor; payment office; appropriate action officers responsible for reporting past performance at the requiring activities; and each contracting and contract administration office having substantial business with the contractor as applicable.]

* * * * *

PGI 244.3—CONTRACTORS' PURCHASING SYSTEMS REVIEWS

PGI 244.304  Surveillance.

	(b)  Weaknesses—

		(i)  May arise because of—

			(A)  Major changes in the contractor's purchasing policies, procedures, or key personnel; or

			(B)  Changes in plant workload or type of work; and

		(ii)  May be discovered—

			(A)  During reviews of subcontracts submitted under advance notification and consent (FAR Subpart 44.2); or

			(B)  From information provided by Government personnel.

PART 244-SUBCONTRACTING POLICIES AND PROCEDURES

PGI 244.3-CONTRACTORS' PURCHASING SYSTEMS REVIEWS

* * * * *

[PGI 244.305-70  Policy.

	(c)  Disposition of findings.

		(2)  Initial determination. 

			(ii)(A)  Within 10 days of receiving the report, if the contracting officer makes a determination that there is a significant deficiency, the contracting officer should provide an initial determination of deficiencies and a copy of the report to the contractor and require the contractor to submit a written response.  

				(C)  Evaluation of contractor's response.  Within 30 days of receiving the contractor’s response, the contracting officer, in consultation with the auditor or cognizant functional specialist, should evaluate the contractor’s response and make a final determination.

		(3)  Final Determination.

			(ii)(A)  Monitoring contractors’ corrective action.  The contracting officer and Purchasing System Analyst (PSA) or auditor shall monitor the contractor's progress in correcting deficiencies.  If the contractor fails to make adequate progress, the contracting officer shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the contracting officer can take are:  withdraw or withhold approval of the system; bringing the issue to the attention of higher level management, implementing or increasing the withholding in accordance with 252.242-7005, Contractor Business Systems, and recommending non-award of potential contracts.

			(B)  Correction of significant deficiencies.

      			(1)  When the contractor notifies the contracting officer that the contractor has corrected the significant deficiencies, the contracting officer shall request the PSA or auditor to review the correction to determine if the deficiencies have been resolved.

				(2)  The contracting officer shall determine if the contractor has corrected the deficiencies.

				(3)  If the contracting officer determines the contractor has corrected the deficiencies, the contracting officer's notification shall be sent to the PSA; auditor; payment office; appropriate action officers responsible for reporting past performance at the requiring activities; and each contracting and contract administration office having substantial business with the contractor as applicable.]

* * * * *

PART 245-GOVERNMENT PROPERTY

PGI 245.1-GENERAL

* * * * *

[PGI 245.105  Contractors’ property management system compliance.

	(d)  Disposition of findings.

		(2)  Initial determination. 

			(ii)(A)  Within 10 days of receiving the report, if the contracting officer makes a determination that there is a significant deficiency, the contracting officer should provide an initial determination of deficiencies and a copy of the report to the contractor and require the contractor to submit a written response.  

				(C)  Evaluation of contractor's response.  Within 30 days of receiving the contractor’s response, the contracting officer, in consultation with the auditor or cognizant functional specialist, should evaluate the contractor’s response and make a final determination. 

		(3)  Final Determination.

			(ii)(A)  Monitoring contractor's corrective action.  The contracting officer and property administrator shall monitor the contractor's progress in correcting deficiencies.  If the contractor fails to make adequate progress, the contracting officer shall take whatever action is necessary to ensure that the contractor corrects the deficiencies.  Examples of actions the contracting officer can take are: withdraw or withhold approval of the system; bringing the issue to the attention of higher level management, implementing or increasing the withholding in accordance with the clause at 252.242-7005, Contractor Business Systems, and recommending non-award of potential contracts.

			(B)  Correction of significant deficiencies.

      			(1)  When the contractor notifies the contracting officer that the contractor has corrected the significant deficiencies, the contracting officer shall request the property administrator to review the correction to determine if the deficiencies have been resolved.

				(2)  The contracting officer shall determine if the contractor has corrected the deficiencies.

				(3)  If the contracting officer determines the contractor has corrected the deficiencies, the contracting officer's notification shall be sent to the property administrator; auditor; payment office; appropriate action officers responsible for reporting past performance at the requiring activities; and each contracting and contract administration office having substantial business with the contractor as applicable.]

* * * * *
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