Defense Federal Acquisition Regulation Supplement

Part 204—Administrative Matters


DFARS Case 2011-D035
Extension of Restrictions on the Use of Mandatory Arbitration Agreements

Final Rule

PART 212–ACQUISITION OF COMMERCIAL ITEMS

* * * * *
SUBPART 212.5–APPLICABILITY OF CERTAIN LAWS TO THE ACQUISITION OF COMMERCIAL ITEMS

* * * * *
212.503 Applicability of certain laws to Executive Agency contracts for the acquisition of commercial items.


(a)  The following laws are not applicable to contracts for the acquisition of commercial items:

* * * * *


(xi) Section 8116 of the Defense Appropriations Act for Fiscal Year 2010 (Pub. L. 111-118) [and similar sections in subsequent DoD appropriations acts].

* * * * *
212.504 Applicability of certain laws to subcontracts for the acquisition of commercial items.


(a)  The following laws are not applicable to subcontracts at any tier for the acquisition of commercial items or commercial components:

* * * * *


(xix)   Section 8116 of the Defense Appropriations Act for Fiscal Year 2010 (Pub. L. 111-118) [and similar sections in subsequent DoD appropriations acts].

* * * * *
PART 222 – APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS
* * * * *
SUBPART 222.74—RESTRICTIONS ON THE USE OF MANDATORY       ARBITRATION AGREEMENTS
222.7400  Scope of subpart.
This subpart implements section 8116 of the Defense Appropriations Act for Fiscal Year 2010 (Pub. L. 111-118) [and similar sections in subsequent DoD appropriations acts].
222.7401  Definition.
 “Covered subcontractor,” as used in this subpart, is defined in the clause at 252.222-7006, Restrictions on the Use of Mandatory Arbitration Agreements.

222.7402  Policy. 

(a)  Departments and agencies are prohibited from using funds appropriated or otherwise made available by the Fiscal Year 2010 Defense Appropriations Act (Pub. L. 111-118) [or subsequent DoD appropriations acts] for any contract (including task or delivery orders and bilateral modifications adding new work) in excess of $1 million, unless the contractor agrees not to—
* * * * *

(b)  After June 17, 2010, n[N]o funds appropriated or otherwise made available by the Fiscal Year 2010 Defense Appropriations Act (Pub. L. 111-118) [or subsequent DoD appropriations acts] may be expended unless the contractor certifies that it requires each covered subcontractor to agree not to enter into, and not to take any action to enforce, any provision of any agreement, as described in paragraph (a) of this section, with respect to any employee or independent contractor performing work related to such subcontract.

* * * * *
222.7405 Contract clause.

Use the clause at 252.222-7006, Restrictions on the Use of Mandatory Arbitration Agreements, in all solicitations and contracts (including task or delivery orders and bilateral modifications adding new work) valued in excess of $1 million utilizing funds appropriated or otherwise made available by the Defense Appropriations Act for Fiscal Year 2010 (Pub. L. 111-118) [or subsequent DoD appropriations acts], except in contracts for the acquisition of commercial items, including commercially available off-the-shelf items. 
* * * * *
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