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PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.5–APPLICABILITY OF CERTAIN LAWS TO THE ACQUISITION OF COMMERCIAL ITEMS

* * * * * 

212.504  Applicability of certain laws to subcontracts for the acquisition of commercial items.


(a)  The following laws are not applicable to subcontracts at any tier for the acquisition of commercial items or commercial components: 


(i)  10 U.S.C. 2306(b), Prohibition on Contingent Fees.



(ii)  10 U.S.C. 2313(c), Examination of Records of a Contractor.



(iii)  10 U.S.C. 2320, Rights in Technical Data.


(iv)  10 U.S.C. 2321, Validation of Proprietary Data Restrictions.


(v[iii])  10 U.S.C. 2324, Allowable Costs Under Defense Contracts. 



(vi[iv])  10 U.S.C. 2327, Reporting Requirement Regarding Dealings with Terrorist Countries. 



(vii[v])  10 U.S.C. 2384(b), Requirement to Identify Suppliers.



(viii[vi])  10 U.S.C. 2391 note, Notification of Substantial Impact on Employment.



(ix[vii])  10 U.S.C. 2393, Prohibition Against Doing Business with Certain Offerors or Contractors.  



(x[viii])  10 U.S.C. 2397(a)(1), Reports by Employees or Former Employees of Defense Contractors.



(xi[ix])  10 U.S.C. 2397b(f), Limits on Employment for Former DoD Officials.



(xii[x])  10 U.S.C. 2397c, Defense Contractor Requirements Concerning Former DoD Officials.



(xiii[xi])  10 U.S.C. 2408(a), Prohibition on Persons Convicted of Defense Related Felonies.



(xiv[xii])  10 U.S.C. 2410b, Contractor Inventory Accounting System Standards.



(xv[xiii])  10 U.S.C. 2501 note, Notification of Proposed Program Termination.



(xvi[xiv])  10 U.S.C. 2534, Miscellaneous Limitations on the Procurement of Goods Other Than United States Goods.



(xvii[xv])  10 U.S.C. 2631, Transportation of Supplies by Sea (except as provided in the clause at 252.247-7023, Transportation of Supplies by Sea).



(xviii[xvi])  Domestic Content Restrictions in the National Defense Appropriations Acts for Fiscal Years 1996 and Subsequent Years, unless the restriction specifically applies to commercial items.  For the restriction that specifically applies to commercial ball or roller bearings as end items, see 225.7009-2(b) (Section 8064 of Pub. L. 106-259). 



(xix[xvii])   Section 8116 of the Defense Appropriations Act for Fiscal Year 2010 (Pub. L. 111-118) and similar sections in subsequent DoD appropriations acts.

* * * * * 

PART 227—PATENTS, DATA, AND COPYRIGHTS
* * * * *

SUBPART 227.71–RIGHTS IN TECHNICAL DATA

* * * * * 

227.7102  Commercial items, components, or processes.

Section 2320(b)(1) of Title 10 U.S.C. establishes a presumption that commercial items are developed at private expense whether or not a Contractor submits a justification in response to a challenge notice.  Therefore, do not challenge a Contractor's assertion that a commercial item, component, or process was developed at private expense unless the Government can demonstrate that it contributed to development of the item, component or process.  Follow the procedures in 227.7103-13 and the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data, when information provided by the Department of Defense demonstrates that an item, component, or process was not developed exclusively at private expense.  However, when a challenge is warranted, a Contractor's or subcontractor's failure to respond to the challenge notice cannot be the sole basis for issuing a final decision denying the validity of an asserted restriction.
* * * * * 

[227.7102-3  Government right to review, verify, challenge and validate asserted restrictions.

Follow the procedures at 227.7103-13 and the clause at 252.227-7037, Validation of  Restrictive Markings on Technical Data, regarding the validation of asserted restrictions on technical data related to commercial items.]

227.7102-3[4]  Contract clause[s].


(a)(1)  Except as provided in paragraph (b) of this subsection, use the clause at 252.227-7015, Technical Data–Commercial Items, in all solicitations and contracts when the Contractor will be required to deliver technical data pertaining to commercial items, components, or processes.  Do not require the Contractor to include this clause in its subcontracts.


(2)  Use the clause at 252.227-7015 with its Alternate I in contracts for the development or delivery of a vessel design or any useful article embodying a vessel design. 

(b)  [In accordance with the clause prescription at 227.7103-6(a), u]Use the clause at 252.227-7013, Rights in Technical Data–Noncommercial Items, in [addition to]lieu of the clause at 252.227-7015[,] if the Government will [have paid for]pay any portion of the development costs.[of a commercial item.  The clause at 252.227-7013 will govern the technical data pertaining to any portion of a commercial item that was developed in any part at Government expense, and the clause at 252.227-7015 will govern the technical data pertaining to any portion of a commercial item that was developed exclusively at private expense.]Do not require the Contractor to include this clause in its subcontracts for commercial items or commercial components.

(c)  Use the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data, in all solicitations and contracts for commercial items that include the clause at 252.227-7015 or the clause at 252.227-7013.  Do not require the Contractor to include this clause in its subcontracts for commercial items or commercial components.

227.7103  Noncommercial items or processes.

* * * * *

227.7103-6  Contract clauses.


(a)  Use the clause at 252.227-7013, Rights in Technical Data–Noncommercial Items, in solicitations and contracts when the successful offeror(s) will be required to deliver [to the Government ]technical data [pertaining to noncommercial items, or pertaining to commercial items for which the Government will have paid for any portion of the development costs (in which case the clause at 252.227-7013 will govern the technical data pertaining to any portion of a commercial item that was developed in any part at Government expense, and the clause at 252.227-7015 will govern the technical data pertaining to any portion of a commercial item that was developed exclusively at private expense).]to the Government.  Do not use the clause when the only deliverable items are computer software or computer software documentation (see 227.72), commercial items [developed exclusively at private expense] (see 227.7102-3[4]), existing works (see 227.7105), special works (see 227.7106), or when contracting under the Small Business Innovation Research Program (see 227.7104).  Except as provided in 227.7107-2, do not use the clause in architect-engineer and construction contracts.

* * * * *

227.7103-13  Government right to review, verify, challenge and validate asserted restrictions.
* * * * * 


[(c) Challenge considerations and presumption.


 (1)  Requirements to initiate a challenge.  Contracting officers shall have reasonable grounds to challenge the validity of an asserted restriction. Before issuing a challenge to an asserted restriction, carefully consider all available information pertaining to the assertion.  The contracting officer shall not challenge a contractor's assertion that a commercial item, component, or process was developed exclusively at private expense unless the Government can demonstrate that it contributed to development of the item, component or process.


(2)  Presumption regarding development exclusively at private expense.  10 U.S.C. 2320(b)(1) and 2321(f) establish a presumption and procedures regarding validation of asserted restrictions for technical data related to commercial items, and to major systems, on the basis of development exclusively at private expense.



(i)  Commercial items.  For commercially available off-the-shelf items (defined at 41 U.S.C. 104) in all cases, and for all other commercial items except as provided in paragraph (c)(2)(ii) of this subsection, contracting officers shall presume that the items were developed exclusively at private expense whether or not a contractor submits a justification in response to a challenge notice.  When a challenge is warranted, a contractor's or subcontractor's failure to respond to the challenge notice cannot be the sole basis for issuing a final decision denying the validity of an asserted restriction.



(ii)  Major systems.  The presumption of development exclusively at private expense does not apply to major systems or subsystems or components thereof, except for commercially available off-the-shelf items (which are governed by paragraph (c)(2)(i)) of this subsection. When the contracting officer challenges an asserted restriction regarding technical data for a major system or a subsystem or component thereof on the basis that the technology was not developed exclusively at private expense, the contracting officer shall sustain the challenge unless information provided by the contractor or subcontractor demonstrates that the item was developed exclusively at private expense.]

(c[d])  Challenge and validation.  Contracting officers must have reasonable grounds to challenge the current validity of an asserted restriction.  Before issuing a challenge to an asserted restriction, carefully consider all available information pertaining to the assertion.  All challenges shall be made in accordance with the provisions of the clause at 252.227-7037, Validation of Restrictive Markings on Technical Data. 
* * * * *



(2)  Pre-challenge requests for information.




(i)  After consideration of the situations described in paragraph (c[d])(3) of this subsection, contracting officers may request the person asserting a restriction to furnish a written explanation of the facts and supporting documentation for the assertion in sufficient detail to enable the contracting officer to ascertain the basis of the restrictive markings.  Additional supporting documentation may be requested when the explanation provided by the person making the assertion does not, in the contracting officer's opinion, establish the validity of the assertion.
* * * * * 



(4)  Challenge notice.  [The contracting officer shall]Do not issue a challenge notice unless there are reasonable grounds to question the validity of an assertion.  [The contracting officer] Assertions may be challenged [an assertion] whether or not supporting documentation was requested [under paragraph (d)(2) of this subsection]from the person asserting the restriction.  Challenge notices shall be in writing and issued to the contractor or, after consideration of the situations described in paragraph (c[d])(3) of this subsection, the person asserting the restriction.  The challenge notice shall include the information in paragraph (e) of the clause at 252.227-7037.

* * * * * 

SUBPART 227.72—RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE DOCUMENTATION

* * * * * 
227.7203  Noncommercial computer software and noncommercial computer software documentation.

* * * * * 

227.7203-13  Government right to review, verify, challenge and validate asserted restrictions.

* * * * *  

[(d) Major systems.  When the contracting officer challenges an asserted restriction regarding noncommercial computer software for a major system or a subsystem or component thereof on the basis that the computer software was not developed exclusively at private expense, the contracting officer shall sustain the challenge unless information provided by the contractor or subcontractor demonstrates that the computer software was developed exclusively at private expense.]

(d[e])  Challenging asserted restrictions. 
* * * * *

(e[f])  Validating or denying asserted restrictions. 
* * * * * 


(f[g])  Multiple challenges to an asserted restriction.  

* * * * * 

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

subpart 252.2–text of provisions and clauses

*
*
*
*
*
252.212-7001  Contract Terms and Conditions Required to Implement Statues or Executive Orders Applicable to Defense Acquisitions of Commercial Items.

As prescribed in 212.301(f)(iii) [and 227.7103-6(a) and (e)], use the following clause[s as applicable]:
CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (AUG 2011[SEP 2011])

*
*
*
*
*

(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.

*
*
* 



[(19) ____ 252.227-7013, Rights in Technical Data—Noncommercial Items (MAR 2011[SEP 2011]), if applicable (see 227.7103-6(a)).]


(19[20]) ____ 252.227-7015, Technical Data—Commercial Items (MAR 2011[SEP 2011]) (10 U.S.C. 2320).



(20[21]) ____ 252.227-7037,Validation of Restrictive Markings on Technical Data (SEP 1999[SEP 2011), if applicable (see 227.7102-4(c)).]



(21[22])  *
*
*



(22[23])  *
*
*



(23[24])  *
*
*



(24[25]) *
*
*



(25[26])   *
*
*



(26[27])  *
*
*



(27[28])  *
*
*



(28[29])  *
*
*


(c)  
*
*
*


(1)  * * *


[(2)  252.227-7013, Rights in Technical Data--Noncommercial Items (MAR 2011SEP 2011), if applicable (see 227.7103-6(a)).



(3)  252.227-7015, Technical Data—Commercial Items (MAR 2011SEP 2011), if applicable (see 227.7102-4(a)).


(4)  252.227-7037, Validation of Restrictive Markings on Technical Data (SEP 1999SEP 2011), if applicable (see 227.7102-4(c)).]



(2[5])  
*
*
*

 

(3[6])  
*
*
*



(4[7])  
*
*
*



(5[8])  
*
*
*



(6[9])  
*
*
*

(End of clause)

* * * * * 
252.227-7013  Rights in Technical Data–Noncommercial Items

As prescribed in 227.7103-6(a), use the following clause:

RIGHTS IN TECHNICAL DATA–NONCOMMERCIAL ITEMS (MAR 2011[SEP 2011])
* * * * *


(k)  Applicability to subcontractors or suppliers.
* * * * *



(2)  Whenever any technical data for noncommercial items[, or for commercial items developed in any part at Government expense,] is to be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  [This clause will govern the technical data pertaining to noncommercial items or to any portion of a commercial item that was developed in any part at Government expense, and the clause at 252.227-7015 will govern the technical data pertaining to any portion of a commercial item that was developed exclusively at private expense.]  No other clause shall be used to enlarge or diminish the Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in a subcontractor's or supplier's technical data.

* * * * *

252.227-7015  Technical Data–Commercial Items.

As prescribed in 227.7102-3[4(a)], use the following clause:

TECHNICAL DATA–COMMERCIAL ITEMS (MAR 2011[SEP 2011])
* * * * *

[(e)  Applicability to subcontractors or suppliers.



(1)  The Contractor shall recognize and protect the rights afforded its subcontractors and suppliers under 10 U.S.C. 2320 and 10 U.S.C. 2321.



(2)  Whenever any technical data related to commercial items developed in any part at private expense will be obtained from a subcontractor or supplier for delivery to the Government under this contract, the Contractor shall use this same clause in the subcontract or other contractual instrument, and require its subcontractors or suppliers to do so, without alteration, except to identify the parties.  This clause will govern the technical data pertaining to any portion of a commercial item that was developed exclusively at private expense, and the clause at 252.227-7013 will govern the technical data pertaining to any portion of a commercial item that was developed in any part at Government expense.]

* * * * * 

252.227-7019  Validation of Asserted Restrictions–Computer Software.

As prescribed in 227.7104(e)(3) or 227.7203-6(c), use the following clause:

VALIDATION OF ASSERTED RESTRICTIONS–COMPUTER SOFTWARE 

(JUN 1995[SEP 2011])

* * * * * 

[(f)  Major systems.  When the Contracting Officer challenges an asserted restriction regarding noncommercial computer software for a major system or a subsystem or component thereof on the basis that the computer software was not developed exclusively at private expense, the Contracting Officer will sustain the challenge unless information provided by the Contractor or subcontractor demonstrates that the computer software was developed exclusively at private expense.

(f[g]  Challenge procedures.

* * * * * 



(5)  If the Contractor fails to respond to the Contracting Officer's request for information or additional information under paragraph (f[g])(1) of this clause, the Contracting Officer will issue a final decision, in accordance with [paragraph (f) of this clause and] the Disputes clause of this contract, pertaining to the validity of the asserted restriction. 
* * * * * 


(g[h])  Contractor appeal(Government obligation.



(1)  The Government agrees that, notwithstanding a Contracting Officer's final decision denying the validity of an asserted restriction and except as provided in paragraph (g[h])(3) of this clause, it will honor the asserted restriction— 

* * * * * 



(3)  * * * Notwithstanding paragraph (g[h])(1) of this clause, the Contractor agrees that the agency may use, modify, reproduce, release, perform, display, or disclose computer software marked with (i) government purpose legends for any purpose, and authorize others to do so; or (ii) restricted or special license rights for government purposes only. 
* * * * * 


(h[i])  Final disposition of appeal or suit.
* * * * *

(i[j])  Flowdown. 
* * * * *
252.227-7037  Validation of Restrictive Markings on Technical Data.

As prescribed in 227.7102-3[4](c), 227.7103-6(e)(3), 227.7104(e)(5), or 227.7203-6(f), use the following clause:

VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA 
(SEP 1999[SEP 2011])

* * * * * 


(b)  Contracts for commercial items—p[P]resumption[s] regarding of development [exclusively] at private expense.


[(1)  Commercial items.  For commercially available off-the-shelf items (defined at 41 U.S.C. 104) in all cases, and for all other commercial items except as provided in paragraph (b)(2) of this clause,]Under a contract for a commercial item, component, or process, the Department of Defense[Contracting Officer will] shall presume that a Contractor’s asserted use or release restrictions are justified on the basis that the item, component, or process was developed exclusively at private expense.  The Department[Contracting Officer] shall not challenge such assertions unless information  the Department[Contracting Officer has information that] provides demonstrates that the item, component, or process was not developed exclusively at private expense.



[(2)  Major systems.  The presumption of development exclusively at private expense does not apply to major systems or subsystems or components thereof, except for commercially available off-the-shelf items (which are governed by paragraph (b)(1)) of this clause.   When the Contracting Officer challenges an asserted restriction regarding technical data for a major system or a subsystem or component thereof on the basis that the item, component, or process was not developed exclusively at private expense, the Contracting Officer will sustain the challenge unless information provided by the Contractor or subcontractor demonstrates that the item, component, or process was developed exclusively at private expense.]


(c)  Justification.  The Contractor or subcontractor at any tier is responsible for maintaining records sufficient to justify the validity of its markings that impose restrictions on the Government and others to use, duplicate, or disclose technical data delivered or required to be delivered under the contract or subcontract.  Except [as provided in paragraph (b)[(1)] of this clause] under contracts for commercial items , the Contractor or subcontractor shall be prepared to furnish to the Contracting Officer a written justification for such restrictive markings in response to a challenge under paragraph (e) of this clause.

* * * * * 


(f)  Final decision when Contractor or subcontractor fails to respond.  Upon a failure of a Contractor or subcontractor to submit any response to the challenge notice, other than a failure to respond under a contract for commercial items, the Contracting Officer will issue a final decision to the Contractor or subcontractor in accordance with [paragraph (b) of this clause and] the Disputes clause of this contract pertaining to the validity of the asserted restriction.  This final decision shall be issued as soon as possible after the expiration of the time period of paragraph (e)(1)(ii) or (e)(2) of this clause.  Following issuance of the final decision, the Contracting Officer will comply with the procedures in paragraphs (g)(2)(ii) through (iv) of this clause.

* 
* 
*
 *
 * 


(l)  Flowdown.  The Contractor or subcontractor agrees to insert this clause in contractual instruments with its subcontractors or suppliers at any tier requiring the delivery of technical data, except contractual instruments for commercial items or commercial components.
*
*
*
*
*

252.244-7000  Subcontracts for Commercial Items and Commercial Components (DoD Contracts).

As prescribed in 244.403, use the following clause:

SUBCONTRACTS FOR COMMERCIAL ITEMS AND COMMERCIAL COMPONENTS (DOD CONTRACTS) (AUG 2011[SEP 2011])

*
*
*
*
*


(a)  *
*
*

(b)  *
 *
*

[(c)  252.227-7015, Technical Data—Commercial Items (SEP 2011), if applicable (see 227.7102-4(a)).

(d)  252.227-7037, Validation of Restrictive Markings on Technical Data (SEP 2011), if applicable (see 227.7102-4(c)).]

(c[e])  
*
*
*


(d[f])  
*
*
*


(e[g])  
*
*
*

(f[h])  
*
*
*

(g[i])  
*
*
*

(h[j] 
* 
* 
* 
 (End of clause)

*
*
*
*
*
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