DFARS Case 2011-D048
Separation of Combined Provisions and Clauses
Proposed Rule



[bookmark: BM209_4]SUBPART 204.12—ANNUAL REPRESENTATIONS AND CERTIFICATIONS

204.1202  Solicitation provision and contract clause.
When using the provision at FAR 52.204-8, Annual Representations and Certifications—

	(1)  Use the provision with 252.204-7007, Alternate A, Annual Representations and Certifications; and

	(2)  Do not include separately in the solicitation the following provisions, which are included in DFARS 252.204-7007:

		(i)  252.209-7001, Disclosure of Ownership or Control by the Government of a Terrorist Country.

		(iii[ii])  252.209-7002, Disclosure of Ownership or Control by a Foreign Government.

		(ii[iii])  252.209-7005[3], Reserve Officer Training Corps and Military Recruiting on Campus[–Representation].

		(iv)  252.216-7003[YY], Economic Price Adjustment–Wage Rates or Material Prices Controlled by a Foreign Government[–Representation]. 

*  *  *  *  *

		(xi)  252.229-7003[XX], Tax Exemptions (Italy)[–Representation].
 
		(xii)  252.229-7005[YY], Tax Exemptions (Spain)[–Representation].

		(xiii)  252.247-7022, Representation of Extent of Transportation by Sea.

* * * * *

PART 209—CONTRACTOR QUALIFICATIONS

* * * * *

SUBPART 209.4--DEBARMENT, SUSPENSION, AND INELIGIBILITY


* * * * *

209.470  Reserve Officer Training Corps and military recruiting on campus.

* * * * *

209.470-4  [Solicitation provision and c]Contract clause.

	[(a)  Use the provision at 252.209-7003, Reserve Officer Training Corps and Military Recruiting on Campus–Representation, in all solicitations with institutions of higher education.

	(b)]  Use the clause at 252.209-7005, Reserve Officer Training Corps and Military Recruiting on Campus, in all solicitations and contracts with institutions of higher education. 

* * * * *

PART 216—TYPES OF CONTRACTS

SUBPART 216.2—FIXED PRICE CONTRACTS
[bookmark: BM216_2]
216.203  Fixed-price contracts with economic price adjustment.

216.203-4  Contract clauses.

* * * * *

216.203-4-70  Additional [provisions and ]clauses.

	(a)  Price adjustment for basic steel, aluminum, brass, bronze, or copper mill products.

		(1)[(i)]  The price adjustment clause at 252.216-7000, Economic Price Adjustment–Basic Steel, Aluminum, Brass, Bronze, or Copper Mill Products, may be used in fixed-price supply [solicitations and] contracts for basic steel, aluminum, brass, bronze, or copper mill products, such as sheets, plates, and bars, when an established catalog or market price exists for the particular product being acquired.

		(2[ii])  The 10 percent figure in paragraph (d)(1) of the clause shall not be exceeded unless approval is obtained at a level above the contracting officer.

	[(2)  Use the price adjustment provision at 252.216-70XX, Economic Price Adjustment--Basic Steel, Aluminum, Brass, Bronze, or Copper Mill Products--Representation, in solicitations that include the clause at 252.216-7000, Economic Price Adjustment--Basic Steel, Aluminum, Brass, Bronze, or Copper Mill Products.]

* * * * *

	(c)  Price adjustment for wage rates or material prices controlled by a foreign government.

		(1)[(i)]  The price adjustment clause at 252.216-7003, Economic Price Adjustment–Wage Rates or Material Prices Controlled by a Foreign Government, may be used in fixed-price supply and service [solicitations and] contracts when

			(i[A])  The contract is to be performed wholly or in part in a foreign country; and

			(ii[B])  A foreign government controls wage rates or material prices and may, during contract performance, impose a mandatory change in wages or prices of material.

		(2[ii])  Verify the base wage rates and material prices prior to contract award and prior to making any adjustment in the contract price.

		[(2)  Use the provision at 252.216-70YY, Economic Price Adjustment–Wage Rates or Material Prices Controlled by a Foreign Government–Representation, in solicitations that include the clause at DFARS 252.216-7003, Economic Price Adjustment--Wage Rates or Material Prices Controlled by a Foreign Government.]

* * * * *
PART 229—TAXES

* * * * *

SUBPART 229.4--CONTRACT CLAUSES

229.402  Foreign contracts.

* * * * *

229.402-70  Additional [provisions and] clauses.

* * * * *

	(c)[(1)]  Use the clause at 252.229-7003, Tax Exemptions (Italy), in solicitations and contracts when contract performance will be in Italy.

		[(2)  Use the provision at 252.229-70XX, Tax Exemptions (Italy)–Representation, in solicitations that contain the clause at 252.229-7003, Tax Exemptions (Italy)]

* * * * *

	(e)[(1)]  Use the clause at 252.229-7005, Tax Exemptions (Spain), in solicitations and contracts when contract performance will be in Spain.

		[(2)  Use the provision at 252.229-70YY, Tax Exemptions (Spain)–Representation, in solicitations that contain the clause at 252.229-7005, Tax Exemptions (Spain).]

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.204-7007 Alternate A, Annual Representations and Certifications.

As prescribed in 204.1202, use the following provision:
ALTERNATE A, ANNUAL REPRESENTATIONS AND CERTIFICATIONS
(SEP 2011[DATE])
As prescribed in 204.1202, substitute the following paragraphs (d) and (e) for paragraph (d) of the provision at FAR 52.204-8:
	(d)(1)  The following representations or certifications in ORCA are applicable to this solicitation as indicated:
			(i)  252.209-7001, Disclosure of Ownership or Control by the Government of a Terrorist Country.  Applies to all solicitations expected to result in contracts of $150,000 or more.
			(ii)  252.209-7005[3], Reserve Officer Training Corps and Military Recruiting on Campus[–Representation].  Applies to all solicitations and contracts with institutions of higher education.
			(iii)  252.216-7003[YY], Economic Price Adjustment–Wage Rates or Material Prices Controlled by a Foreign Government.  Applies to [solicitations for] fixed-price supply and service contracts when the contract is to be performed wholly or in part in a foreign country, and a foreign government controls wage rates or material prices and may, during contract performance, impose a mandatory change in wages or prices of materials.
			(iv)  252.225-7042, Authorization to Perform.  Applies to all solicitations when performance will be wholly or in part in a foreign country.
			(v)  252.229-7003[XX], Tax Exemptions (Italy)[–Representation].  Applies to solicitations and contracts when contract performance will be in Italy.
			(vi)  252.229-7005[YY], Tax Exemptions (Spain)[–Representation].  Applies to solicitations and contracts when contract performance will be in Spain.
			(vii)  252.247-7022, Representation of Extent of Transportation by Sea.  Applies to all solicitations except those for direct purchase of ocean transportation services or those with an anticipated value at or below the simplified acquisition threshold.
* * * * *
[252.209-7003  Reserved.Reserve Officer Training Corps and Military Recruiting on Campus–Representation.
As prescribed in 209.470-4(a), use the following provision:
RESERVE OFFICER TRAINING CORPS AND MILITARY RECRUITING ON CAMPUS–REPRESENTATION (DATE)
	(a)  Definition.  "Institution of higher education," as used in this provision, is defined in the clause at 252.209-7005, Reserve Officer Training Corps and Military Recruiting on Campus.

	(b)  Limitation on contract award.  Except as provided in paragraph (c) of this provision, an institution of higher education is ineligible for contract award if the Secretary of Defense determines that the institution has a current policy or practice (regardless of when implemented) that prohibits or in effect prevents—

		(1)  The Secretary of a military department from maintaining, establishing, or operating a unit of the Senior Reserve Officer Training Corps (ROTC) (in accordance with 10 U.S.C. 654 and other applicable Federal laws) at that institution;

		(2)  A student at that institution from enrolling in a unit of the Senior ROTC at another institution of higher education;

		(3)  The Secretary of a military department or the Secretary of Transportation from gaining entry to campuses, or access to students (who are 17 years of age or older) on campuses, for purposes of military recruiting; or

		(4)  Military recruiters from accessing, for purposes of military recruiting, the following information pertaining to students (who are 17 years of age or older) enrolled at that institution:

			(i)  Name.

			(ii)  Address.

			(iii)  Telephone number.

			(iv)  Date and place of birth.

			(v)  Educational level.

			(vi)  Academic major.

			(vii)  Degrees received.

			(viii)  Most recent educational institution enrollment.

	(c)  Exception.  The limitation in paragraph (b) of this provision does not apply to an institution of higher education if the Secretary of Defense determines that the institution has a long-standing policy of pacifism based on historical religious affiliation.

	(d)  Representation.  By submission of its offer, the offeror represents that the institution does not have any policy or practice described in paragraph (b) of this clause, unless the Secretary of Defense has determined that the institution has a long-standing policy of pacifism based on historical religious affiliation.

(End of provision)]


* * * * * 

252.209-7005  Reserve Officer Training Corps and Military Recruiting on Campus.
As prescribed in 209.470-4[(b)], use the following clause:

RESERVE OFFICER TRAINING CORPS AND MILITARY RECRUITING ON CAMPUS (JAN 2000[DATE])

	(a)  Definition.  "Institution of higher education," as used in this clause, means an institution that meets the requirements of 20 U.S.C. 1001 and includes all subelements of such an institution.

	(b)  Limitation on contract award.  Except as provided in paragraph (c) of this clause, an institution of higher education is ineligible for contract award if the Secretary of Defense determines[the Contractor shall not, during performance of this contract, have any policy or practice described in paragraph (b) of this clause that the institution has a policy or practice (regardless of when implemented) that prohibits or in effect prevents—

		(1)  The Secretary of a military department from maintaining, establishing, or operating a unit of the Senior Reserve Officer Training Corps (ROTC) (in accordance with 10 U.S.C. 654 and other applicable Federal laws) at that institution;

		(2)  A student at that institution from enrolling in a unit of the Senior ROTC at another institution of higher education;

		(3)  The Secretary of a military department or the Secretary of Transportation from gaining entry to campuses, or access to students (who are 17 years of age or older) on campuses, for purposes of military recruiting; or

		(4)  Military recruiters from accessing, for purposes of military recruiting, the following information pertaining to students (who are 17 years of age or older) enrolled at that institution:

			(i)  Name.

			(ii)  Address.

			(iii)  Telephone number.

			(iv)  Date and place of birth.

			(v)  Educational level.

			(vi)  Academic major.

			(vii)  Degrees received.

			(viii)  Most recent educational institution enrollment.

	(c)  Exception.  The limitation in paragraph (b) of this clause does not apply to an institution of higher education if the Secretary of Defense determines that—

		(1)  The institution has ceased the policy or practice described in paragraph (b) of this clause; or

		(2)  The institution has a long-standing policy of pacifism based on historical religious affiliation.

	(d)  Agreement.  The Contractor represents that it does not now have, and agrees that during performance of this contract it will not adopt, any policy or practice described in paragraph (b) of this clause, unless the Secretary of Defense has granted an exception in accordance with paragraph (c)(2) of this clause.

	(e[d])  Notwithstanding any other clause of this contract, if the Secretary of Defense determines that the Contractor misrepresented its policies and practices at the time of contract award or has violated the agreement[prohibition] in paragraph (d[b]) of this clause—

		(1)  The Contractor will be ineligible for further payments under this and any other contracts with the Department of Defense; and

		(2)  The Government will terminate this contract for default for the Contractor's material failure to comply with the terms and conditions of award.

(End of clause)

* * * * *
252.216-7000  Economic Price Adjustment—Basic Steel, Aluminum, Brass, Bronze, or Copper Mill Products.
As prescribed in 216.203-4-70(a)[(1)], use the following clause:

ECONOMIC PRICE ADJUSTMENT–BASIC STEEL, ALUMINUM, BRASS, BRONZE, OR COPPER MILL PRODUCTS (JUL 1997[DATE])

	(a)  Definitions.  As used in this clause

		“Established price” means a price which is an established catalog or market price for a commercial item sold in substantial quantities to the general public.

		“Unit price” excludes any part of the price which reflects requirements for preservation, packaging, and packing beyond standard commercial practice.

	(b)  The Contractor warrants that [As represented by the Contractor in its offer,]  the unit price stated for (Identify the item) is not in excess of the Contractor's established price in effect on the date set for opening of bids (or the contract date if this is a negotiated contract) for like quantities of the same item.  This price is the net price after applying any applicable standard trade discounts offered by the Contractor from its catalog, list, or schedule price.

	(c)  The Contractor shall promptly notify the Contracting Officer of the amount and effective date of each decrease in any established price.

		(1)  Each corresponding contract unit price shall be decreased by the same percentage that the established price is decreased.

		(2)  This decrease shall apply to items delivered on or after the effective date of the decrease in the Contractor's established price.

		(3)  This contract shall be modified accordingly.

	(d)  If the Contractor's established price is increased after the date set for opening of bids (or the contract date if this is a negotiated contract), upon the Contractor's written request to the Contracting Officer, the corresponding contract unit price shall be increased by the same percentage that the established price is increased, and this contract shall be modified accordingly, provided—

		(1)  The aggregate of the increases in any contract unit price under this contract shall not exceed 10 percent of the original contract unit price;

		(2)  The increased contract unit price shall be effective on the effective date of the increase in the applicable established price if the Contractor's written request is received by the Contracting Officer within ten days of the change.  If it is not, the effective date of the increased unit price shall be the date of receipt of the request by the Contracting Officer; and

		(3)  The increased contract unit price shall not apply to quantities scheduled for delivery before the effective date of the increased contract unit price unless the Contractor's failure to deliver before that date results from causes beyond the control and without the fault or negligence of the Contractor, within the meaning of the Default clause of this contract.

		(4)  The Contracting Officer shall not execute a modification incorporating an increase in a contract unit price under this clause until the increase is verified.

	(e)  Within 30 days after receipt of the Contractor's written request, the Contracting Officer may cancel, without liability to either party, any portion of the contract affected by the requested increase and not delivered at the time of such cancellation, except as follows—

		(1)  The Contractor may, after that time, deliver any items that were completed or in the process of manufacture at the time of receipt of the cancellation notice, provided the Contractor notifies the Contracting Officer of such items within 10 days after the Contractor receives the cancellation notice.

		(2)  The Government shall pay for those items at the contract unit price increased to the extent provided by paragraph (d) of this clause.

		(3)  Any standard steel supply item shall be deemed to be in the process of manufacture when the steel for that item is in the state of processing after the beginning of the furnace melt.

	(f)  Pending any cancellation of this contract under paragraph (e) of this clause, or if there is no cancellation, the Contractor shall continue deliveries according to the delivery schedule of the contract.  The Contractor shall be paid for those deliveries at the contract unit price increased to the extent provided by paragraph (d) of this clause.

(End of clause)
* * * * *
252.216-7003  Economic Price Adjustment–Wage Rates or Material Prices Controlled by a Foreign Government.
As prescribed in 216.203-4-70(c)[(1)], use the following clause:

ECONOMIC PRICE ADJUSTMENT–WAGE RATES OR MATERIAL PRICES CONTROLLED BY A FOREIGN GOVERNMENT (JUN 1997[DATE])

	(a)  [As represented by the Contractor in its offer,]The Contractor represents that the prices set forth in this contract

		(1)  Are based on the wage rate(s) or material price(s) established and controlled by the G[g]overnment of _______________________ (Offeror insert name of host country)[the country specified by the Contractor in the solicitation]; and

		(2)  Do not include contingency allowances to pay for possible increases in wage rates or material prices.

	(b)  If wage rates or material prices are revised by the government named in paragraph (a) of this clause, the Contracting Officer shall make an equitable adjustment in the contract price and shall modify the contract to the extent that the Contractor’s actual costs of performing this contract are increased or decreased, as a direct result of the revision, subject to the following:

		(1)  For increases in established wage rates or material prices, the increase in contract unit price(s) shall be effective on the same date that the government named in paragraph (a) of this clause increased the applicable wage rate(s) or material price(s), but only if the Contracting Officer receives the Contractor’s written request for contract adjustment within 10 days of the change.  If the Contractor’s request is received later, the effective date shall be the date that the Contracting Officer received the Contractor’s request.

		(2)  For decreases in established wage rates or material prices, the decrease in contract unit price(s) shall be effective on the same date that the government named in paragraph (a) of this clause decreased the applicable wage rate(s) or material price(s).  The decrease in contract unit price(s) shall apply to all items delivered on and after the effective date of the government’s rate or price decrease.

	(c)  No modification changing the contract unit price(s) shall be executed until the Contracting Officer has verified the applicable change in the rates or prices set by the government named in paragraph (a) of this clause.  The Contractor shall make available its books and records that support a requested change in contract price.

	(d)  Failure to agree to any adjustment shall be a dispute under the Disputes clause of this contract.

(End of clause)

** * * *


[252.216-70XX  Economic Price Adjustment--Basic Steel, Aluminum, Brass, Bronze, or Copper Mill Products[--Representation].
As prescribed in 216.203-4-70(a)(2), use the following provision:

ECONOMIC PRICE ADJUSTMENT--BASIC STEEL, ALUMINUM, BRASS, BRONZE, OR COPPER MILL PRODUCTS--REPRESENTATION 
(DATE)

	(a)  Definitions.  The terms “established price” and “unit price,” as used in this provision, have the meaning given in the clause 252.216-7000, Economic Price Adjustment--Basic Steel, Aluminum, Brass, Bronze, or Copper Mill Products.

	(b)  By submission of its offer, the offeror represents that the unit price stated in this offer for (Identify the item) is not in excess of the offeror’s established price in effect on the date set for opening of bids (or the contract date if this is to be a negotiated contract) for like quantities of the same item.  This price is the net price after applying any applicable standard trade discounts offered by the offeror from its catalog, list, or schedule price.

 (End of provision)


252.216-70YY  Economic Price Adjustment–Wage Rates or Material Prices Controlled by a Foreign government–Representation.
As prescribed in 216.203-4-70(c)(2), use the following provision:

ECONOMIC PRICE ADJUSTMENT--WAGE RATES OR MATERIAL PRICES CONTROLLED BY A FOREIGN GOVERNMENT--REPRESENTATION
 (DATE)

	(a)  By submission of its offer, the offeror represents that the prices set forth in this offer

		(1)  Are based on the wage rate(s) or material price(s) established and controlled by the government of _______________________ (Offeror insert name of host country); and

		(2)  Do not include contingency allowances to pay for possible increases in wage rates or material prices.

(End of provision)]

* * * * *
252.229-7003  Tax Exemptions (Italy).
As prescribed in 229.402-70(c)[(1)], use the following clause:

TAX EXEMPTIONS (ITALY) (JAN 2002[DATE])

	(a)  The Contractor represents that[As the Contractor represented in its offer,] the contract price, including the prices in subcontracts awarded under this contract, does not include taxes from which the United States Government is exempt.

	(b)  The United States Government is exempt from payment of Imposta Valore Aggiunto (IVA) tax in accordance with Article 72 of the IVA implementing decree on all supplies and services sold to United States Military Commands in Italy.

		(1)  The Contractor shall include the following information on invoices submitted to the United States Government:

			(i)  The contract number.

			(ii)  The IVA tax exemption claimed pursuant to Article 72 of Decree Law 633, dated October 26, 1972.

			(iii)  The following fiscal code(s):  [Contracting Officer must insert the applicable fiscal code(s) for military activities within Italy:  80028250241 for Army, 80156020630 for Navy, or 91000190933 for Air Force].

		(2)(i)  Upon receipt of the invoice, the paying office will include the following certification on one copy of the invoice:

	“I certify that this invoice is true and correct and reflects expenditures made in Italy for the Common Defense by the United States Government pursuant to international agreements.  The amount to be paid does not include the IVA tax, because this transaction is not subject to the tax in accordance with Article 72 of Decree Law 633, dated October 26, 1972.”



An authorized United States Government official will sign the copy of the invoice containing this certification.

			(ii)  The paying office will return the certified copy together with payment to the Contractor.  The payment will not include the amount of the IVA tax.

			(iii)  The Contractor shall retain the certified copy to substantiate non-payment of the IVA tax.

		(3)  The Contractor may address questions regarding the IVA tax to the Ministry of Finance, IVA Office, Rome (06) 520741.

	(c)  In addition to the IVA tax, purchases by the United States Forces in Italy are exempt from the following taxes:

		(1)  Imposta di Fabbricazione (Production Tax for Petroleum Products).

		(2)  Imposta di Consumo (Consumption Tax for Electrical Power).

		(3)  Dazi Doganali (Customs Duties).

		(4)  Tassa di Sbarco e d’Imbarco sulle Merci Transportate per Via Aerea e per Via Maritima (Port Fees).

		(5)  Tassa de Circolazione sui Veicoli (Vehicle Circulation Tax).

		(6)  Imposta di Registro (Registration Tax).

		(7)  Imposta di Bollo (Stamp Tax).

(End of clause)

* * * * *

252.229-7005  Tax Exemptions (Spain).
As prescribed in 229.402-70(e)[(1)],  use the following clause:

TAX EXEMPTIONS (SPAIN) (JUN 1997[DATE])

	(a)  The Contractor represents that[As the Contractor represented in its offer,] the contract prices, including subcontract prices, do[es] not include the taxes identified herein, or any other taxes from which the United States Government is exempt.

	(b)  In accordance with tax relief agreements between the United States Government and the Spanish Government, and because the incumbent contract arises from the activities of the United States Forces in Spain, the contract will be exempt from the following excise, luxury, and transaction taxes:

		(1)  Derechos de Aduana (Customs Duties).

		(2)  Impuesto de Compensacion a la Importacion (Compensation Tax on Imports).

		(3)  Transmissiones Patrionomiales (Property Transfer Tax).

		(4)  Impuesto Sobre el Lujo (Luxury Tax).

		(5)  Actos Juridocos Documentados (Legal Official Transactions).

		(6)  Impuesto Sobre el Trafico de Empresas (Business Trade Tax).

		(7)  Impuestos Especiales de Fabricacion (Special Products Tax).

		(8)  Impuesto Sobre el Petroleo y Derivados (Tax on Petroleum and its By-Products).

		(9)  Impuesto Sobre el Uso de Telefona (Telephone Tax).

		(10)  Impuesto General Sobre la Renta de Sociedades y demas Entidades Juridicas (General Corporation Income Tax).

		(11)  Impuesto Industrial (Industrial Tax).

		(12)  Impuesto de Rentas Sobre el Capital (Capital Gains Tax).

		(13)  Plus Vailia (Increase on Real Property).

		(14)  Contribucion Territorial Urbana (Metropolitan Real Estate Tax).

		(15)  Contribucion Territorial Rustica y Pecuaria (Farmland Real Estate Tax).

		(16)  Impuestos de la Diputacion (County Service Charges).

		(17)  Impuestos Municipal y Tasas Parafiscales (Municipal Tax and Charges).

(End of clause)

* * * * *
[252.229-70XX  Tax Exemptions (Italy)–Representation.
As prescribed in 229.402-70(c)(2), use the following provision:

TAX EXEMPTIONS (ITALY)--REPRESENTATION (DATE)

	(a)  Exemptions.  The United States Government is exempt from payment of—

		(1)   Imposta Valore Aggiunto (IVA) tax in accordance with Article 72 of the IVA implementing decree on all supplies and services sold to United States Military Commands in Italy; and

		(2)  The other taxes specified in paragraph (c) of the clause DFARS 252.229-7003, Tax Exemptions (Italy).

	(b)  Representation.  By submission of its offer, the offeror represents that the offered price, including the prices of subcontracts to be awarded under the contract, does not include the taxes identified herein, or any other taxes from which the United States Government is exempt.

(End of provision)

252.229-70YY  Tax Exemptions(Spain)–Representation.
As prescribed in 229.402-70(e)(2), use the following clause:

TAX EXEMPTIONS (SPAIN)--REPRESENTATION (DATE)

	(a)  Exemptions.  In accordance with tax relief agreements between the United States Government and the Spanish Government, and because the resultant contract arises from the activities of the United States Forces in Spain, the contract will be exempt from the excise, luxury, and transaction taxes listed in paragraph (b) of the clause DFARS 252.229-7005,  Tax Exemptions (Spain).

	(b)  Representation.  By submission of its offer, the offeror represents that the offered price, including the prices of subcontracts to be awarded under the contract, does not include the taxes identified herein, or any other taxes from which the United States Government is exempt.

(End of provision)]
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