Defense Federal Acquisition Regulation Supplement

Part 202--Definitions of Words and Terms

SUBPART 202.1-DEFINITIONS
(Revised December 7, 2011)

202.101 Definitions.
“Congressional defense committees” means—
(1) The Committee on Armed Services of the Senate;

(2) The Subcommittee on Defense of the Committee on Appropriations of the
Senate;

(3) The Committee on Armed Services of the House of Representatives; and

(4) The Subcommittee on Defense of the Committee on Appropriations of the House
of Representatives.

"Contract administration office" also means a contract management office of the
Defense Contract Management Agency.

“Contracting activity” for DoD also means elements designated by the director of a
defense agency which has been delegated contracting authority through its agency
charter. DoD contracting activities are—

DEPARTMENT OF DEFENSE
Department of Defense Education Activity
TRICARE Management Activity
Washington Headquarters Services, Acquisition Directorate

ARMY
Headquarters, U.S. Army Contracting Command
Joint Contracting Command — Irag/Afghanistan
National Guard Bureau
Program Executive Office for Simulation, Training, and Instrumentation
U.S. Army Aviation and Missile Life Cycle Management Command
U.S. Army Communications-Electronics Life Cycle Management Command
U.S. Army Corps of Engineers
.S. Army Expeditionary Contracting Command
. Army Intelligence and Security Command
. Army Joint Munitions and Lethality Life Cycle Management Command
. Army Medical Command
. Army Medical Research and Materiel Command
. Army Mission and Installation Contracting Command
. Army Research, Development, and Engineering Command
. Army Space and Missile Defense Command
. Army Sustainment Command
. Army Tank-Automotive and Armaments Life Cycle Management
" Command

Z
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Office of the Deputy Assistant Secretary of the Navy (Acquisition &
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Procurement)
Naval Air Systems Command
Space and Naval Warfare Systems Command
Naval Facilities Engineering Command
Naval Inventory Control Point
Naval Sea Systems Command
Naval Supply Systems Command
Office of Naval Research
Military Sealift Command
Strategic Systems Programs
Marine Corps Systems Command
Installations and Logistics, Headquarters, U.S. Marine Corps

AIR FORCE
Office of the Assistant Secretary of the Air Force (Acquisition)
Office of the Deputy Assistant Secretary (Contracting)
Air Force Materiel Command
Air Force Reserve Command
Air Combat Command
Air Mobility Command
Air Education and Training Command
Pacific Air Forces
United States Air Forces in Europe
Air Force Space Command
Air Force District of Washington
Air Force Operational Test & Evaluation Center
Air Force Special Operations Command
United States Air Force Academy
Aeronautical Systems Center
Air Armament Center
Electronic Systems Center
Space and Missile Systems Center

DEFENSE ADVANCED RESEARCH PROJECTS AGENCY
Office of the Deputy Director, Management

DEFENSE COMMISSARY AGENCY
Directorate of Contracting

DEFENSE CONTRACT MANAGEMENT AGENCY
Office of the Director, Defense Contract Management Agency

DEFENSE FINANCE AND ACCOUNTING SERVICE
External Services, Defense Finance and Accounting Service

DEFENSE INFORMATION SYSTEMS AGENCY
Defense Information Technology Contracting Organization

DEFENSE INTELLIGENCE AGENCY
Office of Procurement

DEFENSE LOGISTICS AGENCY
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DLA Acquisition (J-7)
DLA Aviation

DLA Energy

DLA Land and Maritime
DLA Troop Support

DEFENSE SECURITY COOPERATION AGENCY

Contracting Division

DEFENSE SECURITY SERVICE

Acquisition and Contracting Branch

DEFENSE THREAT REDUCTION AGENCY

Acquisition Management Office

MISSILE DEFENSE AGENCY
Headquarters, Missile Defense Agency

NATIONAL GEOSPATIAL-INTELLIGENCE AGENCY
Procurement and Contracting Office

NATIONAL SECURITY AGENCY
Headquarters, National Security Agency

UNITED STATES SPECIAL OPERATIONS COMMAND
Headquarters, United States Special Operations Command

UNITED STATES TRANSPORTATION COMMAND
Directorate of Acquisition

“Contracting officer's representative” means an individual designated and authorized in
writing by the contracting officer to perform specific technical or administrative
functions.

“Departments and agencies,” as used in DFARS, means the military departments and
the defense agencies. The military departments are the Departments of the Army,
Navy, and Air Force (the Marine Corps is a part of the Department of the Navy). The
defense agencies are the Defense Advanced Research Projects Agency, the Defense
Business Transformation Agency, the Defense Commissary Agency, the Defense
Contract Management Agency, the Defense Finance and Accounting Service, the
Defense Information Systems Agency, the Defense Intelligence Agency, the Defense
Logistics Agency, the Defense Security Cooperation Agency, the Defense Security
Service, the Defense Threat Reduction Agency, the Missile Defense Agency, the
National Geospatial-Intelligence Agency, and the National Security Agency.

“Department of Defense (DoD),” as used in DFARS, means the Department of Defense,
the military departments, and the defense agencies.

“Executive agency” means for DoD, the Department of Defense, the Department of the
Army, the Department of the Navy, and the Department of the Air Force.
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“General public” and “non-governmental entities,” as used in the definition of
“commercial item” at FAR 2.101, do not include the Federal Government or a State,
local, or foreign government (Pub. L. 110-181, section 815(b)).

“Head of the agency” means, for DoD, the Secretary of Defense, the Secretary of the
Army, the Secretary of the Navy, and the Secretary of the Air Force. Subject to the
direction of the Secretary of Defense, the Under Secretary of Defense (Acquisition,
Technology, and Logistics), and the Director of Defense Procurement and Acquisition
Policy, the directors of the defense agencies have been delegated authority to act as
head of the agency for their respective agencies (i.e., to perform functions under the
FAR or DFARS reserved to a head of agency or agency head), except for such actions
that by terms of statute, or any delegation, must be exercised within the Office of the
Secretary of Defense. (For emergency acquisition flexibilities, see 218.270.)

“Procedures, Guidance, and Information (PGI)” means a companion resource to the
DFARS that—

(1) Contains mandatory internal DoD procedures. The DFARS will direct
compliance with mandatory procedures using imperative language such as “Follow the
procedures at...” or similar directive language;

(2) Contains non-mandatory internal DoD procedures and guidance and
supplemental information to be used at the discretion of the contracting officer. The
DFARS will point to non-mandatory procedures, guidance, and information using
permissive language such as “The contracting officer may use...” or “Additional
information is available at...” or other similar language;

(3) Is numbered similarly to the DFARS, except that each PGI numerical
designation is preceded by the letters “PGI”; and

(4) Is available electronically at
http://[www.acq.osd.mil/dpap/dars/dfarspgi/current/index.html.

“Senior procurement executive” means, for DoD—

Department of Defense (including the defense agencies)--Under Secretary of
Defense (Acquisition, Technology, and Logistics);

Department of the Army--Assistant Secretary of the Army (Acquisition, Logistics
and Technology);

Department of the Navy--Assistant Secretary of the Navy (Research,
Development and Acquisition);

Department of the Air Force--Assistant Secretary of the Air Force
(Acquisition).

The directors of the defense agencies have been delegated authority to act as senior
procurement executive for their respective agencies, except for such actions that by
terms of statute, or any delegation, must be exercised by the Under Secretary of
Defense (Acquisition, Technology, and Logistics).

“Simplified acquisition threshold,” in addition to the meaning at FAR 2.101, means
$300,000 when soliciting or awarding contracts to be awarded and performed outside
the United States, or making purchases outside the United States, for acquisitions of
supplies and services that, as determined by the head of the contracting activity, are to
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be used to support a humanitarian or peacekeeping operation, as defined at FAR 2.101.

“Tiered evaluation of offers,” also known as “cascading evaluation of offers,” means a

b b
procedure used in negotiated acquisitions, when market research is inconclusive for
justifying limiting competition to small business concerns, whereby the contracting
officer—

(1) Solicits and receives offers from both small and other than small business
concerns;

(2) Establishes a tiered or cascading order of precedence for evaluating offers that is
specified in the solicitation; and

(3) If no award can be made at the first tier, evaluates offers at the next lower tier,
until award can be made.
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SUBPART 204.4-SAFEGUARDING CLASSIFIED INFORMATION WITHIN
INDUSTRY
(Revised December 7, 2011)

204.402 General.

DoD employees or members of the Armed Forces who are assigned to or visiting a

contractor facility and are engaged in oversight of an acquisition program will retain

control of their work products, both classified and unclassified (see PGI 204.402). |

204.403 Responsibilities of contracting officers.
Contracting officers shall ensure that solicitations comply with PGI 204.403.

204.404 Contract clause.
204.404-70 Additional contract clauses.
(a) Use the clause at 252.204-7000, Disclosure of Information, in solicitations and

contracts when the contractor will have access to or generate unclassified information
that may be sensitive and inappropriate for release to the public.

(b) Use the clause at 252.204-7003, Control of Government Personnel Work
Product, in all solicitations and contracts.

(c) Use the clause at 252.204-7005, Oral Attestation of Security Responsibilities, in
solicitations and contracts that include the clause at FAR 52.204-2, Security
Requirements.

204.470 U.S.-International Atomic Energy Agency Additional Protocol.

204.470-1 General.

Under the U.S.-International Atomic Energy Agency Additional Protocol (U.S.-IAEA
AP), the United States is required to declare a wide range of public and private nuclear-
related activities to the IAEA and potentially provide access to IAEA inspectors for
verification purposes.

204.470-2 National security exclusion.

(a) The U.S.-IAEA AP permits the United States unilaterally to declare exclusions
from inspection requirements for activities, or locations or information associated with
such activities, with direct national security significance.

(b) In order to ensure that all relevant activities are reviewed for direct national
security significance, both current and former activities, and associated locations or
information, are to be considered for applicability for a national security exclusion.

(c) If a DoD program manager receives notification from a contractor that the
contractor is required to report any of its activities in accordance with the U.S.-IAEA
AP, the program manager will—

(1) Conduct a security assessment to determine if, and by what means, access
may be granted to the IAEA; or
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(2) Provide written justification to the component or agency treaty office for
application of the national security exclusion at that location to exclude access by the
TAEA, in accordance with DoD Instruction 2060.03, Application of the National
Security Exclusion to the Agreements Between the United States of America and the
International Atomic Energy Agency for the Application of Safeguards in the United
States of America.

204.470-3 Contract clause.

Use the clause at 252.204-7010, Requirement for Contractor to Notify DoD if the
Contractor’s Activities are Subject to Reporting Under the U.S.-International Atomic
Energy Agency Additional Protocol, in solicitations and contracts for research and
development or major defense acquisition programs involving—

(a) Any fissionable materials (e.g., uranium, plutonium, neptunium, thorium,
americium);

(b) Other radiological source materials; or

(c) Technologies directly related to nuclear power production, including nuclear or
radiological waste materials.
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SUBPART 205.2-SYNOPSES OF PROPOSED CONTRACT ACTIONS
(Revised December 7, 2011)

205.203 Publicizing and response time.

(b) Allow at least 45 days response time when requested by a qualifying or
designated country source (as these terms are used in Part 225) and the request is
consistent with the Government's requirement.

205.205 Special situations.
205.205-70 Notification of bundling of DoD contracts.

(a) When a proposed acquisition is funded entirely using DoD funds and
potentially involves bundling, the contracting officer shall, at least 30 days prior to
the release of a solicitation or 30 days prior to placing an order without a
solicitation, publish in FedBizOpps.gov (or any successor site) a notification of the
intent to bundle the requirement. In addition, if the agency has determined that
measurably substantial benefits are expected to be derived as a result of bundling,
the notification shall include a brief description of those benefits (see FAR 7.107).

(b) This requirement is in addition to the notification requirements at FAR
10.001(c)(2)(1) and (i1).

205.207 Preparation and transmittal of synopses.
(a)@) For numbering synopsis notices, follow the procedures at PGI 205.207(a)().

(d)@) For acquisitions being considered for historically black college and university
and minority institution set-asides under 226.370—

(A) Cite the appropriate Numbered Note; and
(B) Include the notice at PGI 205.207(d)(1).
(i) For broad agency announcement notices, see 235.016.

(111) For special notices for small business events, follow the procedures at PGI
205.207(d)(@1).
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SUBPART 206.2-FULL AND OPEN COMPETITION AFTER EXCLUSION OF
SOURCES
(Revised December 7, 2011)

206.202 Establishing or maintaining alternative sources.

(a) Agencies may use this authority to totally or partially exclude a particular
source from a contract action.

(b) The determination and findings (D&F) and the documentation supporting the
D&F shall identify the source to be excluded from the contract action. Include the
information at PGI 206.202(b), as applicable, and any other information that may be
pertinent, in the supporting documentation.

206.203 Set-asides for small business concerns.
(b) Also no separate justification or determination and findings is required for

contract actions processed as historically black college and university and minority
Institution set-asides (see 226.370).
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(Reuvised December 7, 2011)

207.401 Acquisition considerations.

If the equipment will be leased for more than 60 days, the requiring activity must
prepare and provide the contracting officer with the justification supporting the
decision to lease or purchase.

207.470 Statutory requirements.

(a) Requirement for authorization of certain contracts relating to vessels, aircraft,
and combat vehicles. The contracting officer shall not enter into any contract for the
lease or charter of any vessel, aircraft, or combat vehicle, or any contract for services
that would require the use of the contractor’s vessel, aircraft, or combat vehicle, unless
the Secretary of the military department concerned has satisfied the requirements of 10
U.S.C. 2401, when—

(1) The contract will be a long-term lease or charter as defined in 10 U.S.C.
2401(d)(1); or

(2) The terms of the contract provide for a substantial termination liability as
defined in 10 U.S.C. 2401(d)(2). Also see PGI 207.470.

(b) Limitation on contracts with terms of 18 months or more. As required by 10
U.S.C. 2401a, the contracting officer shall not enter into any contract for any vessel,
aircraft, or vehicle, through a lease, charter, or similar agreement with a term of 18
months or more, or extend or renew any such contract for a term of 18 months or more,
unless the head of the contracting activity has—

(1) Considered all costs of such a contract (including estimated termination
liability); and

(2) Determined in writing that the contract is in the best interest of the
Government.

(c) Leasing of commercial vehicles and associated equipment. Except as provided in
paragraphs (a) and (b) of this section, the contracting officer may use leasing in the
acquisition of commercial vehicles and associated equipment whenever the contracting
officer determines that leasing of such vehicles is practicable and efficient (10 U.S.C.
2401a).

207.471 Funding requirements.

(a) Fund leases in accordance with DoD Financial Management Regulation (FMR)
7000.14-R, Volume 2A, Chapter 1.

(b) DoD leases are either capital leases or operating leases. See FMR 7000.14-R,
Volume 4, Chapter 6, Section 060206.

(c) Use procurement funds for capital leases, as these are essentially installment
purchases of property.
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SUBPART 209.1-RESPONSIBLE PROSPECTIVE CONTRACTORS
(Revised December 7, 2011)

209.101 Definitions.

“Entity controlled by a foreign government,” “foreign government,” and “proscribed
information” are defined in the provision at 252.209-7002, Disclosure of Ownership or
Control by a Foreign Government.

209.104 Standards.
209.104-1 General standards.

(e) For cost-reimbursement or incentive type contracts, or contracts which provide
for progress payments based on costs or on a percentage or stage of completion, the
prospective contractor’s accounting system and related internal controls must provide
reasonable assurance that—

(1) Applicable laws and regulations are complied with;

(1) The accounting system and cost data are reliable;

(111) Risk of misallocations and mischarges are minimized; and

(iv) Contract allocations and charges are consistent with invoice procedures.

(g)@) Ownership or control by the government of a terrorist country.

(A) Under 10 U.S.C. 2327(b), a contracting officer shall not award a contract
of $150,000 or more to a firm or to a subsidiary of a firm when a foreign government—

(1) Either directly or indirectly, has a significant interest—
(i) In the firm; or
(i) In the subsidiary or the firm that owns the subsidiary; and

(2) Has been determined by the Secretary of State under 50 U.S.C. App.
2405()(1)(A) to be a government of a country that has repeatedly provided support for
acts of international terrorism.

(B) The Secretary of Defense may waive the prohibition in paragraph
(2)@)(A) of this subsection in accordance with 10 U.S.C. 2327(c). This waiver authority
may not be delegated.

(C) Forward any information indicating that a firm or a subsidiary of a firm
may be owned or controlled by the government of a terrorist country, through agency
channels, to: Deputy Director, Defense Procurement (Contract Policy and International
Contracting, OUSD(AT&L)DPAP(CPIC)), 3060 Defense Pentagon, Washington, DC
20301-3060.
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(1) Ownership or control by a foreign government when access to proscribed
information is required.

(A) Under 10 U.S.C. 2536(a), no DoD contract under a national security
program may be awarded to an entity controlled by a foreign government if that entity
requires access to proscribed information to perform the contract.

(B) Whenever the contracting officer has a question about application of the
provision at 252.209-7002, the contracting officer may seek advice from the Security
Directorate, Office of the Deputy Under Secretary of Defense, Human Intelligence,
Counterintelligence, and Security.

(C) In accordance with 10 U.S.C. 2536(b)(1)(A), the Secretary of Defense
may waive the prohibition in paragraph (g)(i1)(A) of this subsection upon determining
that the waiver is essential to the national security interests of the United States. The
Secretary has delegated authority to grant this waiver to the Undersecretary of Defense
for Intelligence. Waiver requests, prepared by the requiring activity in coordination
with the contracting officer, shall be processed through the Director of Defense
Procurement and Acquisition Policy, Office of the Under Secretary of Defense
(Acquisition, Technology, and Logistics), and shall include a proposed national interest
determination. The proposed national interest determination, prepared by the
requiring activity in coordination with the contracting officer, shall include:

(1) Identification of the proposed awardee, with a synopsis of its foreign
ownership (include solicitation and other reference numbers to identify the action);

(2) General description of the acquisition and performance
requirements;

(3) Identification of the national security interests involved and the
ways in which award of the contract helps advance those interests;

(4) A statement as to availability of another entity with the capacity,
capability and technical expertise to satisfy defense acquisition, technology base, or
industrial base requirements; and

(5) A description of any alternate means available to satisfy the
requirement, e.g., use of substitute products or technology or alternate approaches to
accomplish the program objectives.

(D) In accordance with 10 U.S.C. 2536(b)(1)(B), the Secretary of Defense
may, in the case of a contract awarded for environmental restoration, remediation, or
waste management at a DoD facility, waive the prohibition in paragraph (g)(i1)(A) of
this subsection upon—

etermining that—
1) Det g that
(1) The waiver will advance the environmental restoration,

remediation, or waste management objectives of DoD and will not harm the national
security interests of the United States; and
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(i1) The entity to which the contract is awarded is controlled by a
foreign government with which the Secretary is authorized to exchange Restricted Data
under section 144 c. of the Atomic Energy Act of 1954 (42 U.S.C. 2164(c)); and

(2) Notifying Congress of the decision to grant the waiver. The contract
may be awarded only after the end of the 45-day period beginning on the date the
notification is received by the appropriate Congressional committees.

209.104-4 Subcontractor responsibility.

Generally, the Canadian Commercial Corporation's (CCC) proposal of a firm as its
subcontractor 1s sufficient basis for an affirmative determination of responsibility.
However, when the CCC determination of responsibility is not consistent with other
information available to the contracting officer, the contracting officer shall request
from CCC and any other sources whatever additional information is necessary to make
the responsibility determination.

209.104-70 Solicitation provisions.

(a) Use the provision at 252.209-7001, Disclosure of Ownership or Control by the
Government of a Terrorist Country, in all solicitations expected to result in contracts of
$150,000 or more. Any disclosure that the government of a terrorist country has a

significant interest in an offeror or a subsidiary of an offeror shall be forwarded through
agency channels to the address at 209.104-1(g)(1)(C).

(b) Use the provision at 252.209-7002, Disclosure of Ownership or Control by a
Foreign Government, in all solicitations, including those subject to the procedures in
FAR Part 13, when access to proscribed information is necessary for contract
performance.

209.105 Procedures.
209.105-1 Obtaining information.
(1) For guidance on using the Excluded Parties List System, see PGI 209.105-1.

(2) A satisfactory performance record is a factor in determining contractor
responsibility (see FAR 9.104-1(c)). One source of information relating to contractor
performance is the Past Performance Information Retrieval System (PPIRS), available
at www.ppirs.gov. Information relating to contract terminations for cause and for
default is also available through PPIRS (see subpart 42.15). This termination
information is just one consideration in determining contractor responsibility.

209.105-2 Determinations and documentation.

(a) The contracting officer shall submit a copy of a determination of
nonresponsibility to the appropriate debarring and suspending official listed in 209.403.

209.105-2-70 Inclusion of determination of contractor fault in Federal
Awardee Performance and Integrity Information System (FAPIIS).

If the contractor or a subcontractor at any tier is not subject to the jurisdiction of the
U.S. courts and the DoD appointing official that requested a DoD investigation makes a
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final determination that a contractor’s or subcontractor’s gross negligence or reckless
disregard for the safety of civilian or military personnel of the Government caused
serious bodily injury or death of such personnel, the contracting officer shall enter in
FAPIIS the appropriate information regarding such determination within three days of
receiving notice of the determination, pursuant to section 834 of the National Defense
Authorization Act for Fiscal Year 2011 (Public Law 111-383). Information posted in
FAPIIS regarding such determinations will be publicly available.

209.106 Preaward surveys.
When requesting a preaward survey, follow the procedures at PGI 209.106.
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SUBPART 209.4-DEBARMENT, SUSPENSION, AND INELIGIBILITY
(Revised December 7, 2011)
209.402 Policy.

(d) The suspension and debarment procedures in Appendix H are to be followed by
all debarring and suspending officials.

(e) The department or agency shall provide a copy of Appendix H, Debarment and
Suspension Procedures, to contractors at the time of their suspension or when they are
proposed for debarment, and upon request to other interested parties.

209.403 Definitions.
“Debarring and suspending official.”

(1) For DoD, the designees are—

Army—Commander, U.S. Army Legal Services Agency

Navy/Marine Corps—The Assistant General Counsel (Acquisition Integrity)
Air Force—Deputy General Counsel (Contractor Responsibility)

Defense Advanced Research Projects Agency—The Director

Defense Information Systems Agency—The General Counsel

Defense Logistics Agency—The Special Assistant for Contracting Integrity
Defense Intelligence Agency—The Senior Procurement Executive
National Geospatial Intelligence Agency—The General Counsel

Defense Threat Reduction Agency—The Director

National Security Agency—The Senior Acquisition Executive

Missile Defense Agency—The General Counsel

Overseas installations—as designated by the agency head

(2) Overseas debarring and suspending officials—

(1) Are authorized to debar or suspend contractors located within the
official's geographic area of responsibility under any delegation of authority they receive
from their agency head.

(1) Debar or suspend in accordance with the procedures in FAR Subpart 9.4

or under modified procedures approved by the agency head based on consideration of
the laws or customs of the foreign countries concerned.
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(111) In addition to the bases for debarment in FAR 9.406-2, may consider
the following additional bases—

(A) The foreign country concerned determines that a contractor has
engaged in bid-rigging, price-fixing, or other anti-competitive behavior; or

(B) The foreign country concerned declares the contractor to be formally
debarred, suspended, or otherwise ineligible to contract with that foreign government
or its instrumentalities.

(3) The Defense Logistics Agency Special Assistant for Contracting Integrity is
the exclusive representative of the Secretary of Defense to suspend and debar
contractors from the purchase of Federal personal property under the Federal Property
Management Regulations (41 CFR 101-45.6) and the Defense Materiel Disposition
Manual (DoD 4160.21-M).

209.405 Effect of listing.

(a) Under 10 U.S.C. 2393(b), when a department or agency determines that a
compelling reason exists for it to conduct business with a contractor that is debarred or
suspended from procurement programs, it must provide written notice of the
determination to the General Services Administration (GSA), GSA Suspension and
Debarment Official, Office of Acquisition Policy, 1275 First Street, N.E., Washington,
DC 20417. Examples of compelling reasons are—

(1) Only a debarred or suspended contractor can provide the supplies or
services;

(1) Urgency requires contracting with a debarred or suspended contractor;

(i11)) The contractor and a department or agency have an agreement covering
the same events that resulted in the debarment or suspension and the agreement
includes the department or agency decision not to debar or suspend the contractor; or

(iv) The national defense requires continued business dealings with the
debarred or suspended contractor.

(b)@) The Procurement Cause and Treatment Code "H" annotation in the GSA List
of Parties Excluded from Federal Procurement and Nonprocurement Programs
1dentifies contractor facilities where no part of a contract or subcontract may be
performed because of a violation of the Clean Air Act (42 U.S.C. 7606) or the Clean
Water Act (33 U.S.C. 1368).

(1) Under the authority of Section 8 of Executive Order 11738, the agency head
may grant an exemption permitting award to a contractor using a Code "H" ineligible
facility if the agency head determines that such an exemption is in the paramount
interest of the United States.

(A) The agency head may delegate this exemption authority to a level no
lower than a general or flag officer or a member of the Senior Executive Service.

(B) The official granting the exemption—
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(1) Shall promptly notify the Environmental Protection Agency
suspending and debarring official of the exemption and the corresponding justification;
and

(2) May grant a class exemption only after consulting with the
Environmental Protection Agency suspending and debarring official.

(C) Exemptions shall be for a period not to exceed one year. The continuing
necessity for each exemption shall be reviewed annually and, upon the making of a new
determination, may be extended for periods not to exceed one year.

(D) All exemptions must be reported annually to the Environmental
Protection Agency suspending and debarring official.

(E) See PGI 209.405 for additional procedures and information.
209.405-2 Restrictions on subcontracting.

(a) The contracting officer shall not consent to any subcontract with a firm, or a
subsidiary of a firm, that is identified by the Secretary of Defense as being owned or
controlled by the government of a terrorist country unless the agency head states in
writing the compelling reasons for the subcontract.

209.406 Debarment.
209.406-1 General.

(a)@) When the debarring official decides that debarment is not necessary, the
official may require the contractor to enter into a written agreement which includes—

(A) A requirement for the contractor to establish, if not already established,
and to maintain the standards of conduct and internal control systems prescribed by
FAR subpart 3.10; and

(B) Other requirements the debarring official considers appropriate.

(1) Before the debarring official decides not to suspend or debar in the case of
an indictment or conviction for a felony, the debarring official must determine that the
contractor has addressed adequately the circumstances that gave rise to the
misconduct, and that appropriate standards of ethics and integrity are in place and are
working.

209.406-2 Causes for debarment.

(1) Any person shall be considered for debarment if criminally convicted of
intentionally affixing a label bearing a “Made in America” inscription to any product
sold in or shipped to the United States or its outlying areas that was not made in the
United States or its outlying areas (10 U.S.C. 2410f).

(1) The debarring official will make a determination concerning debarment not
later than 90 days after determining that a person has been so convicted.
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(1) In cases where the debarring official decides not to debar, the debarring
official will report that decision to the Director of Defense Procurement and Acquisition
Policy, who will notify Congress within 30 days after the decision is made.

(2) Any contractor that knowingly provides compensation to a former DoD official in
violation of section 847 of the National Defense Authorization Act for Fiscal Year 2008
may face suspension and debarment proceedings in accordance with 41 U.S.C.

2105(c)(1)(C).

209.406-3 Procedures.
Refer all matters appropriate for consideration by an agency debarring and suspending
official as soon as practicable to the appropriate debarring and suspending official

1dentified in 209.403. Any person may refer a matter to the debarring and suspending
official. Follow the procedures at PGI 209.406-3.

209.407 Suspension.

209.407-3 Procedures.
Refer all matters appropriate for consideration by an agency debarring and suspending
official as soon as practicable to the appropriate debarring and suspending official

1dentified in 209.403. Any person may refer a matter to the debarring and suspending
official. Follow the procedures at PGI 209.407-3.

209.409 Solicitation provision and contract clause.

Use the clause at 252.209-7004, Subcontracting with Firms That Are Owned or
Controlled by the Government of a Terrorist Country, in solicitations and contracts
with a value of $150,000 or more.

209.470 Reserve Officer Training Corps and military recruiting on campus.
209.470-1 Definition.

"Institution of higher education," as used in this section, means an institution that
meets the requirements of 20 U.S.C. 1001 and includes all subelements of such an
institution.

209.470-2 Policy.

(a) Except as provided in paragraph (b) of this subsection, 10 U.S.C. 983 prohibits
DoD from providing funds by contract or grant to an institution of higher education if
the Secretary of Defense determines that the institution has a policy or practice that
prohibits or in effect prevents—

(1) The Secretary of a military department from maintaining, establishing, or
operating a unit of the Senior Reserve Officer Training Corps (ROTC) at that
Institution;

(2) A student at that institution from enrolling in a unit of the Senior ROTC at
another institution of higher education;
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(3) The Secretary of a military department or the Secretary of Transportation
from gaining entry to campuses, or access to students on campuses, for purposes of
military recruiting; or

(4) Military recruiters from accessing certain information pertaining to
students enrolled at that institution.

(b) The prohibition in paragraph (a) of this subsection does not apply to an
nstitution of higher education if the Secretary of Defense determines that—

(1) The institution has ceased the policy or practice described in paragraph (a)
of this subsection; or

(2) The institution has a long-standing policy of pacifism based on historical
religious affiliation.

209.470-3 Procedures.

If the Secretary of Defense determines that an institution of higher education is
ineligible to receive DoD funds because of a policy or practice described in
209.470-2(a)—

(a) The Secretary of Defense will list the institution on the List of Parties Excluded

from Federal Procurement and Nonprocurement Programs published by the General
Services Administration (also see FAR 9.404 and 32 CFR Part 216); and

(b) DoD components—

(1) Shall not solicit offers from, award contracts to, or consent to subcontracts
with the institution;

(2) Shall make no further payments under existing contracts with the
nstitution; and

(3) Shall terminate existing contracts with the institution.
209.470-4 Contract clause.

Use the clause at 252.209-7005, Reserve Officer Training Corps and Military Recruiting
on Campus, in all solicitations and contracts with institutions of higher education.

209.471 Congressional Medal of Honor.

In accordance with Section 8118 of Pub. L. 105-262, do not award a contract to, extend
a contract with, or approve the award of a subcontract to any entity that, within the
preceding 15 years, has been convicted under 18 U.S.C. 704 of the unlawful
manufacture or sale of the Congressional Medal of Honor. Any entity so convicted will
be listed as ineligible on the List of Parties Excluded from Federal Procurement and
Nonprocurement Programs published by the General Services Administration.
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211.002 Policy

All defense technology and acquisition programs in DoD are subject to the policies and
procedures in DoDD 5000.01, The Defense Acquisition System, and DoDI 5000.02,
Operation of the Defense Acquisition System.

211.002-70 Contract clause.
Use the clause at 252.211-7000, Acquisition Streamlining, in all solicitations and
contracts for systems acquisition programs.
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SUBPART 212.5-APPLICABILITY OF CERTAIN LAWS TO THE
ACQUISITION OF COMMERCIAL ITEMS
(Revised December 7, 2011)

212.503 Applicability of certain laws to Executive agency contracts for the
acquisition of commercial items.

(a) The following laws are not applicable to contracts for the acquisition of
commercial items:

(1 10 U.S.C. 2306(b), Prohibition on Contingent Fees.
(1) 10 U.S.C. 2324, Allowable Costs Under Defense Contracts.
(111) 10 U.S.C. 2384(b), Requirement to Identify Suppliers.

(iv) 10 U.S.C. 2397(a)(1), Reports by Employees or Former Employees of
Defense Contractors.

(v) 10 U.S.C. 2397b(f), Limits on Employment for Former DoD Officials.

(vi) 10 U.S.C. 2397c, Defense Contractor Requirements Concerning Former
DoD Officials.

(vi1) 10 U.S.C. 2408(a), Prohibition on Persons Convicted of Defense Related
Felonies.

(vii1) 10 U.S.C. 2410b, Contractor Inventory Accounting System Standards (see
252.242-7004).

(ix) 107 Stat 1720 (Section 843(a), Pub. L. 103-160), Reporting Requirement
Regarding Dealings with Terrorist Countries.

(x) Domestic Content Restrictions in the National Defense Appropriations Acts
for Fiscal Years 1996 and Subsequent Years, unless the restriction specifically applies
to commercial items. For the restriction that specifically applies to commercial ball or
roller bearings as end items, see 225.7009-3 (section 8065 of Pub. L. 107-117).

(x1) Section 8116 of the Defense Appropriations Act for Fiscal Year 2010 (Pub. L.
111-118) and similar sections in subsequent DoD appropriations acts.

(c) The applicability of the following laws has been modified in regard to contracts
for the acquisition of commercial items:

(1 10 U.S.C. 2402, Prohibition on Limiting Subcontractor Direct Sales to the
United States (see FAR 3.503 and 52.203-6).

(1) 10 U.S.C. 2306a, Truth in Negotiations Act (see FAR 15.403-1(b)(3)).
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212.504 Applicability of certain laws to subcontracts for the acquisition of
commercial items.

(a) The following laws are not applicable to subcontracts at any tier for the
acquisition of commercial items or commercial components:

(1 10 U.S.C. 2306(b), Prohibition on Contingent Fees.
(1) 10 U.S.C. 2313(c), Examination of Records of a Contractor.
(111) 10 U.S.C. 2324, Allowable Costs Under Defense Contracts.

(iv) 10 U.S.C. 2327, Reporting Requirement Regarding Dealings with Terrorist
Countries.

(v) 10 U.S.C. 2384(b), Requirement to Identify Suppliers.
(vi) 10 U.S.C. 2391 note, Notification of Substantial Impact on Employment.

(vi1) 10 U.S.C. 2393, Prohibition Against Doing Business with Certain Offerors
or Contractors.

(vii1) 10 U.S.C. 2397(a)(1), Reports by Employees or Former Employees of
Defense Contractors.

(ix) 10 U.S.C. 2397b(f), Limits on Employment for Former DoD Officials.

(x) 10 U.S.C. 2397c, Defense Contractor Requirements Concerning Former DoD
Officials.

(x1) 10 U.S.C. 2408(a), Prohibition on Persons Convicted of Defense Related
Felonies.

(xi1) 10 U.S.C. 2410b, Contractor Inventory Accounting System Standards.
(xi1) 10 U.S.C. 2501 note, Notification of Proposed Program Termination.

(xiv) 10 U.S.C. 2534, Miscellaneous Limitations on the Procurement of Goods
Other Than United States Goods.

(xv) 10 U.S.C. 2631, Transportation of Supplies by Sea (except as provided in
the clause at 252.247-7023, Transportation of Supplies by Sea).

(xvi) Domestic Content Restrictions in the National Defense Appropriations
Acts for Fiscal Years 1996 and Subsequent Years, unless the restriction specifically
applies to commercial items. For the restriction that specifically applies to commercial
ball or roller bearings as end items, see 225.7009-3 (section 8065 of Pub. L. 107-117).

(xvil) Section 8116 of the Defense Appropriations Act for Fiscal Year 2010
(Pub. L. 111-118) and similar sections in subsequent DoD appropriations acts.
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(b) Certain requirements of the following laws have been eliminated for
subcontracts at any tier for the acquisition of commercial items or commercial
components:

(1 10 U.S.C. 2393(d), Subcontractor Reports Under Prohibition Against Doing
Business with Certain Offerors (see FAR 52.209-6).

(1) 10 U.S.C. 2402, Prohibition on Limiting Subcontractor Direct Sales to the
United States (see FAR 3.503 and 52.203-6).

212.570 Applicability of certain laws to contracts and subcontracts for the
acquisition of commercially available off-the-shelf items.

Paragraph (a)(1) of 10 U.S.C. 2533b, Requirement to buy strategic materials critical to
national security from American sources, is not applicable to contracts and subcontracts
for the acquisition of commercially available off-the-shelf items, except as provided at
225.7003-3(b)(2)(1).
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SUBPART 213.3—SIMPLIFIED ACQUISITION METHODS
(Revised December 7, 2011)

213.301 Governmentwide commercial purchase card.

(1) “United States,” as used in this section, means the 50 States and the District of
Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, the Commonwealth of
the Northern Mariana Islands, Guam, American Samoa, Wake Island, Johnston Island,
Canton Island, the outer Continental Shelf lands, and any other place subject to the
jurisdiction of the United States (but not including leased bases).

(2) An individual appointed in accordance with 201.603-3(a) also may use the
Governmentwide commercial purchase card to make a purchase that exceeds the micro-
purchase threshold but does not exceed $25,000, 1f—

(1) The purchase—

(A) Is made outside the United States for use outside the United States;
and

(B) Is for a commercial item; but

(C) Is not for work to be performed by employees recruited within the
United States;

(D) Is not for supplies or services originating from, or transported from or
through, sources identified in FAR Subpart 25.7;

(E) Is not for ball or roller bearings as end items;
(F) Does not require access to classified or Privacy Act information; and
(G) Does not require transportation of supplies by sea; and
(1) The individual making the purchase—
(A) Is authorized and trained in accordance with agency procedures;

(B) Complies with the requirements of FAR 8.002 in making the purchase;
and

(C) Seeks maximum practicable competition for the purchase in accordance
with FAR 13.104(b).

(3) A contracting officer supporting a contingency operation as defined in 10 U.S.C.
101(a)(13) or a humanitarian or peacekeeping operation as defined in 10 U.S.C. 2302(8)
also may use the Governmentwide commercial purchase card to make a purchase that
exceeds the micro-purchase threshold but does not exceed the simplified acquisition
threshold, if--
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(1) The supplies or services being purchased are immediately available;

(1) One delivery and one payment will be made; and

(111) The requirements of paragraphs (2)(1) and (i1) of this section are met.
(4) Guidance on DoD purchase, travel, and fuel card programs is available at

http://www.acq.osd.mil/dpap/pdi/pc/docs/dod_charge card guide 20080819.doc.
Additional guidance on the fuel card programs is available at http.//www.desc.dla.mil.

213.302 Purchase orders.
213.302-3 Obtaining contractor acceptance and modifying purchase orders.
(1) Require written acceptance of purchase orders for classified acquisitions.

(2) See PGI 213.302-3 for guidance on the use of unilateral modifications.

(3) A supplemental agreement converts a unilateral purchase order to a bilateral
agreement. If not previously included in the purchase order, incorporate the clause at
252.243-7001, Pricing of Contract Modifications, in the Standard Form 30, and obtain
the contractor’s acceptance by signature on the Standard Form 30.

213.302-5 Clauses.

(a) Use the clause at 252.243-7001, Pricing of Contract Modifications, in all
bilateral purchase orders.

(d) When using the clause at FAR 52.213-4, delete the reference to the clause at
FAR 52.225-1, Buy American Act—Supplies. Instead, if the Buy American Act applies
to the acquisition, use the clause at—

(1) 252.225-7001, Buy American Act and Balance of Payments Program, as
prescribed at 225.1101(2); or

(1) 252.225-7036, Buy American Act--Free Trade Agreements--Balance of
Payments Program, as prescribed at 225.1101(10).

213.303 Blanket purchase agreements (BPAs).
213.303-5 Purchases under BPAs.

(b) Individual purchases for subsistence may be made at any dollar value; however,
the contracting officer must satisfy the competition requirements of FAR Part 6 for any
action not using simplified acquisition procedures.

213.305 Imprest funds and third party drafts.
213.305-3 Conditions for use.

(d)@) On a very limited basis, installation commanders and commanders of other
activities with contracting authority may be granted authority to establish imprest
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funds and third party draft (accommodation check) accounts. Use of imprest funds and
third party drafts must comply with—

(A) DoD 7000.14-R, DoD Financial Management Regulation, Volume 5,
Disbursing Policy and Procedures; and

(B) The Treasury Financial Manual, Volume I, Part 4, Chapter 3000.

(1) Use of imprest funds requires approval by the Director for Financial
Commerce, Office of the Deputy Chief Financial Officer, Office of the Under Secretary
of Defense (Comptroller), except as provided in paragraph (d)(ii1) of this subsection.

(111) Imprest funds are authorized for use without further approval for—

(A) Overseas transactions at or below the micro-purchase threshold in
support of a contingency operation as defined in 10 U.S.C. 101(a)(13) or a humanitarian
or peacekeeping operation as defined in 10 U.S.C. 2302(8); and

(B) Classified transactions.

213.306 SF 44, Purchase Order-Invoice-Voucher.

(a)(1) The micro-purchase limitation applies to all purchases, except that purchases
not exceeding the simplified acquisition threshold may be made for—

(A) Fuel and oil. U.S. Government fuel cards may be used in lieu of an
SF 44 for fuel, oil, and authorized refueling-related items (see PGI 213.306 for
procedures on use of fuel cards);

(B) Overseas transactions by contracting officers in support of a contingency
operation as defined in 10 U.S.C. 101(a)(13) or a humanitarian or peacekeeping
operation as defined in 10 U.S.C. 2302(8); and

(C) Transactions in support of intelligence and other specialized activities
addressed by Part 2.7 of Executive Order 12333.

213.307 Forms.
See PGI 213.307 for procedures on use of forms for purchases made using simplified
acquisition procedures.
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SUBPART 214.4—-OPENING OF BIDS AND AWARD OF CONTRACT

(Revised December 7, 2011)

214.404 Rejection of bids.

214.404-1 Cancellation of invitations after opening.

The contracting officer shall make the written determinations required by FAR 14.404-

1(c) and (e)(1).

214.407 Mistakes in bids.

214.407-3 Other mistakes disclosed before award.

(e) Authority for making a determination under FAR 14.407-3(a), (b), and (d) is
delegated for the defense agencies, without power of redelegation, as follows:

1) Defense Advanced Research Projects Agency:
General Counsel, DARPA.

(11) Defense Information Systems Agency:
General Counsel, DISA.

(111)  Defense Intelligence Agency:
Principal Assistant for Acquisition.

(iv)  Defense Logistics Agency:
(A) General Counsel, DLA; and
(B) Associate General Counsel, DLA.

v) National Geospatial-Intelligence Agency:
General Counsel, NGA

(vi)  Defense Threat Reduction Agency:
General Counsel, DTRA.

(vi1)  National Security Agency:
Director of Procurement, NSA.

(viii) Missile Defense Agency:
General Counsel, MDA.

(ix) Defense Contract Management Agency
General Counsel, DCMA
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SUBPART 215.4—-CONTRACT PRICING
(Revised December 7, 2011)

215.402 Pricing policy.

Follow the procedures at PGI 215.402 when conducting cost or price analysis,
particularly with regard to acquisitions for sole source commercial items.
215.403 Obtaining cost or pricing data.

215.403-1 Prohibition on obtaining cost or pricing data (10 U.S.C. 2306a and
41 U.S.C. chapter 35).

(b) Exceptions to cost or pricing data requirements. Follow the procedures at PGI
215.403-1(b).

(c) Standards for exceptions from cost or pricing data requirements.

(1) Adequate price competition. For acquisitions under dual or multiple source
programs:

(A) The determination of adequate price competition must be made on a
case-by-case basis. Even when adequate price competition exists, in certain cases it
may be appropriate to obtain additional information to assist in price analysis.

(B) Adequate price competition normally exists when—

(i) Prices are solicited across a full range of step quantities, normally
including a 0-100 percent split, from at least two offerors that are individually capable
of producing the full quantity; and

(i1) The reasonableness of all prices awarded is clearly established on
the basis of price analysis (see FAR 15.404-1(b)).

(8) Commercial items.

(A) Follow the procedures at PGI 215.403-1(c)(3)(A) for pricing commercial

items.

(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, Defense Procurement and Acquisition Policy (DPAP), ATTN:
DPAP/CPF, of all contracting officer determinations that commercial item exceptions
apply under FAR 15.403-1(b)(3), during the previous fiscal year, for any contract,
subcontract, or modification expected to have a value of $15,000,000 or more. See PGI
215.403-1(c)(3)(B) for the format and guidance for the report. The Director, DPAP, will
submit a consolidated report to the congressional defense committees.

(4) Waivers.

(A) The head of the contracting activity may, without power of delegation,
apply the exceptional circumstances authority when a determination is made that—
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(1) The property or services cannot reasonably be obtained under the
contract, subcontract, or modification, without the granting of the waiver;

(2) The price can be determined to be fair and reasonable without the
submission of certified cost or pricing data; and

(3) There are demonstrated benefits to granting the waiver. Follow the
procedures at PGI 215.403-1(c)(4)(A) for determining when an exceptional case waiver
1s appropriate, for approval of such waivers, for partial waivers, and for waivers
applicable to unpriced supplies or services.

(B) By November 30th of each year, departments and agencies shall provide
a report to the Director, DPAP, ATTN: DPAP/CPF, of all waivers granted under FAR
15.403-1(b)(4), during the previous fiscal year, for any contract, subcontract, or
modification expected to have a value of $15,000,000 or more. See PGI 215.403-
1(c)(4)(B) for the format and guidance for the report The Director, DPAP, will submit a
consolidated report to the congressional defense committees.

(C) DoD has waived the requirement for submission of cost or pricing data
for the Canadian Commercial Corporation and its subcontractors.

(D) DoD has waived cost or pricing data requirements for nonprofit
organizations (including educational institutions) on cost-reimbursement-no-fee
contracts. The contracting officer shall require—

(1) Submission of information other than cost or pricing data to the
extent necessary to determine price reasonableness and cost realism; and

(2) Cost or pricing data from subcontractors that are not nonprofit
organizations when the subcontractor’s proposal exceeds the cost or pricing data
threshold at FAR 15.403-4(a)(1).

215.403-3 Requiring information other than cost or pricing data.
Follow the procedures at PGI 215.403-3.

215.404 Proposal analysis.
215.404-1 Proposal analysis techniques.

(1) Follow the procedures at PGI 215.404-1 for proposal analysis.

(2) For spare parts or support equipment, perform an analysis of—

(1) Those line items where the proposed price exceeds by 25 percent or more the
lowest price the Government has paid within the most recent 12-month period based on
reasonably available information;

(1) Those line items where a comparison of the item description and the
proposed price indicates a potential for overpricing;
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(1) Significant high-dollar-value items. If there are no obvious high-dollar-
value items, include an analysis of a random sample of items; and

(1iv) A random sample of the remaining low-dollar value items. Sample size
may be determined by subjective judgment, e.g., experience with the offeror and the
reliability of its estimating and accounting systems.

215.404-2 Information to support proposal analysis.
See PGI 215.404-2 for guidance on obtaining field pricing or audit assistance.

215.404-3 Subcontract pricing considerations.
Follow the procedures at PGI 215.404-3 when reviewing a subcontractor’s proposal.

215.404-4 Profit.

(b) Policy.

(1) Contracting officers shall use a structured approach for developing a
prenegotiation profit or fee objective on any negotiated contract action when cost or
pricing data is obtained, except for cost-plus-award-fee contracts (see 215.404-74,
216.405-2, and FAR 16.405-2) or contracts with Federally Funded Research and
Development Centers (FFRDCs) (see 215.404-75). There are three structured
approaches—

(A) The weighted guidelines method;
(B) The modified weighted guidelines method; and
(C) An alternate structured approach.

(c) Contracting officer responsibilities.

(1) Also, do not perform a profit analysis when assessing cost realism in
competitive acquisitions.

(2) When using a structured approach, the contracting officer—

(A) Shall use the weighted guidelines method (see 215.404-71), except as
provided in paragraphs (c)(2)(B) and (c)(2)(C) of this subsection.

(B) Shall use the modified weighted guidelines method (see 215.404-72) on
contract actions with nonprofit organizations other than FFRDCs.

(C) May use an alternate structured approach (see 215.404-73) when—
(1) The contract action is—

(1) At or below the cost or pricing data threshold (see FAR 15.403-
4(a)(1));

(i1) For architect-engineer or construction work;
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(ii1) Primarily for delivery of material from subcontractors; or
(iv) A termination settlement; or

(2) The weighted guidelines method does not produce a reasonable
overall profit objective and the head of the contracting activity approves use of the
alternate approach in writing.

(D) Shall use the weighted guidelines method to establish a basic profit rate
under a formula-type pricing agreement, and may then use the basic rate on all actions
under the agreement, provided that conditions affecting profit do not change.

(E) Shall document the profit analysis in the contract file.

(5) Although specific agreement on the applied weights or values for individual
profit factors shall not be attempted, the contracting officer may encourage the
contractor to—

(A) Present the details of its proposed profit amounts in the weighted
guidelines format or similar structured approach; and

(B) Use the weighted guidelines method in developing profit objectives for
negotiated subcontracts.

(6) The contracting officer must also verify that relevant variables have not
materially changed (e.g., performance risk, interest rates, progress payment rates,
distribution of facilities capital).

(d) Profit-analysis factors.

(1) Common factors. The common factors are embodied in the DoD structured
approaches and need not be further considered by the contracting officer.

215.404-70 DD Form 1547, Record of Weighted Guidelines Method
Application.

Follow the procedures at PGI 215.404-70 for use of DD Form 1547 whenever a
structured approach to profit analysis is required.

215.404-71 Weighted guidelines method.
215.404-71-1 General.
(a) The weighted guidelines method focuses on four profit factors—
(1) Performance risk;
(2) Contract type risk;
(3) Facilities capital employed; and
(4) Cost efficiency.
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(b) The contracting officer assigns values to each profit factor; the value multiplied
by the base results in the profit objective for that factor. Except for the cost efficiency
special factor, each profit factor has a normal value and a designated range of values.
The normal value is representative of average conditions on the prospective contract
when compared to all goods and services acquired by DoD. The designated range
provides values based on above normal or below normal conditions. In the price
negotiation documentation, the contracting officer need not explain assignment of the
normal value, but should address conditions that justify assignment of other than the
normal value. The cost efficiency special factor has no normal value. The contracting
officer shall exercise sound business judgment in selecting a value when this special

factor is used (see 215.404-71-5).
215.404-71-2 Performance risk.

(a) Description. This profit factor addresses the contractor's degree of risk in
fulfilling the contract requirements. The factor consists of two parts:

(1) Technical--the technical uncertainties of performance.

(2) Management/cost control--the degree of management effort necessary--
(1) To ensure that contract requirements are met; and
(1) To reduce and control costs.

(b) Determination. The following extract from the DD Form 1547 is annotated to
describe the process.

Assigned  Assigned Base Profit
Item Contractor Risk Factors Weighting  Value  (Item 20) Objective
21. Technical (1) @) N/A N/A
22. Management/ 1) @) N/A N/A
Cost Control
23. Performance Risk N/A 3) 4) 5)
(Composite)

(1) Assign a weight (percentage) to each element according to its input to the
total performance risk. The total of the two weights equals 100 percent.

(2) Select a value for each element from the list in paragraph (c) of this
subsection using the evaluation criteria in paragraphs (d) and (e) of this subsection.

(3) Compute the composite as shown in the following example:
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Assigned Assigned Weighted
Weighting Value Value
Technical 60% 5.0% 3.0%
Management/ 40% 4.0% 1.6%
Cost Control
Composite Value 100% 4.6%

(4) Insert the amount from Block 20 of the DD Form 1547. Block 20 is total
contract costs, excluding facilities capital cost of money.

(5) Multiply (3) by (4).

(c) Values: Normal and designated ranges.

Normal Value Designated Range

Standard 5% 3% to 7%
Technology 9% 7% to 11%
Incentive

(1) Standard. The standard designated range should apply to most contracts.
(2) Technology incentive. For the technical factor only, contracting officers may
use the technology incentive range for acquisitions that include development,
production, or application of innovative new technologies. The technology incentive
range does not apply to efforts restricted to studies, analyses, or demonstrations that
have a technical report as their primary deliverable.
(d) Evaluation criteria for technical.

(1) Review the contract requirements and focus on the critical performance
elements in the statement of work or specifications. Factors to consider include—

(1) Technology being applied or developed by the contractor;
(1) Technical complexity;
(i11) Program maturity;
(iv) Performance specifications and tolerances;
(v) Delivery schedule; and
(vi) Extent of a warranty or guarantee.
(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value in those
cases where there is a substantial technical risk. Indicators are—
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(A) Items are being manufactured using specifications with stringent
tolerance limits;

(B) The efforts require highly skilled personnel or require the use of
state-of-the-art machinery;

(C) The services and analytical efforts are extremely important to the
Government and must be performed to exacting standards;

(D) The contractor's independent development and investment has
reduced the Government's risk or cost;

(E) The contractor has accepted an accelerated delivery schedule to
meet DoD requirements; or

(F) The contractor has assumed additional risk through warranty
provisions.

(1) Extremely complex, vital efforts to overcome difficult technical obstacles
that require personnel with exceptional abilities, experience, and professional
credentials may justify a value significantly above normal.

(111) The following may justify a maximum value—

(A) Development or initial production of a new item, particularly if
performance or quality specifications are tight; or

(B) A high degree of development or production concurrency.
(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value in those
cases where the technical risk is low. Indicators are—

(A) Requirements are relatively simple;

(B) Technology is not complex;

(C) Efforts do not require highly skilled personnel;

(D) Efforts are routine;

(E) Programs are mature; or

(F) Acquisition is a follow-on effort or a repetitive type acquisition.

(1) The contracting officer may assign a value significantly below normal
for—

(A) Routine services;
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(B) Production of simple items;

(C) Rote entry or routine integration of Government-furnished
information; or

(D) Simple operations with Government-furnished property.
(4) Technology incentive range.

(1) The contracting officer may assign values within the technology
incentive range when contract performance includes the introduction of new, significant
technological innovation. Use the technology incentive range only for the most
innovative contract efforts. Innovation may be in the form of--

(A) Development or application of new technology that fundamentally
changes the characteristics of an existing product or system and that results in
increased technical performance, improved reliability, or reduced costs; or

(B) New products or systems that contain significant technological
advances over the products or systems they are replacing.

(1)) When selecting a value within the technology incentive range, the
contracting officer should consider the relative value of the proposed innovation to the
acquisition as a whole. When the innovation represents a minor benefit, the
contracting officer should consider using values less than the norm. For innovative
efforts that will have a major positive impact on the product or program, the
contracting officer may use values above the norm.

(e) Evaluation criteria for management/cost control.
(1) The contracting officer should evaluate--
(1) The contractor's management and internal control systems using
contracting office information and reviews made by field contract administration offices

or other DoD field offices;

(1)) The management involvement expected on the prospective contract
action;

(111) The degree of cost mix as an indication of the types of resources applied
and value added by the contractor;

(iv) The contractor's support of Federal socioeconomic programs;

(v) The expected reliability of the contractor's cost estimates (including the
contractor's cost estimating system);

(vi) The adequacy of the contractor's management approach to controlling
cost and schedule; and

(vi1) Any other factors that affect the contractor's ability to meet the cost
targets (e.g., foreign currency exchange rates and inflation rates).
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(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value when
there 1s a high degree of management effort. Indicators of this are—

(A) The contractor's value added is both considerable and reasonably
difficult;

(B) The effort involves a high degree of integration or coordination;
(C) The contractor has a good record of past performance;

(D) The contractor has a substantial record of active participation in
Federal socioeconomic programs;

(E) The contractor provides fully documented and reliable cost
estimates;

(F) The contractor makes appropriate make-or-buy decisions; or
(G) The contractor has a proven record of cost tracking and control.

(1) The contracting officer may justify a maximum value when the effort—
(A) Requires large scale integration of the most complex nature;

(B) Involves major international activities with significant
management coordination (e.g., offsets with foreign vendors); or

(C) Has critically important milestones.
(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value when the
management effort is minimal. Indicators of this are—

(A) The program is mature and many end item deliveries have been
made;

(B) The contractor adds minimal value to an item;
(C) The efforts are routine and require minimal supervision;
(D) The contractor provides poor quality, untimely proposals;

(E) The contractor fails to provide an adequate analysis of
subcontractor costs;

(F) The contractor does not cooperate in the evaluation and negotiation
of the proposal;
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(G) The contractor's cost estimating system is marginal;

(H) The contractor has made minimal effort to initiate cost reduction
programs;

(I) The contractor's cost proposal is inadequate;

(J) The contractor has a record of cost overruns or another indication of
unreliable cost estimates and lack of cost control; or

(K) The contractor has a poor record of past performance.
(1) The following may justify a value significantly below normal—

(A) Reviews performed by the field contract administration offices
disclose unsatisfactory management and internal control systems (e.g., quality
assurance, property control, safety, security); or

(B) The effort requires an unusually low degree of management
involvement.

215.404-71-3 Contract type risk and working capital adjustment.

(a) Description. The contract type risk factor focuses on the degree of cost risk
accepted by the contractor under varying contract types. The working capital
adjustment is an adjustment added to the profit objective for contract type risk. It only
applies to fixed-price contracts that provide for progress payments. Though it uses a
formula approach, it is not intended to be an exact calculation of the cost of working
capital. Its purpose is to give general recognition to the contractor's cost of working
capital under varying contract circumstances, financing policies, and the economic
environment.

(b) Determination. The following extract from the DD 1547 is annotated to explain
the process.

Contractor Assigned Base Profit
Item | Risk Factors Value (Item 20) | Objective
24. Contract Type Risk (1) 2) 3)
Cost Length Interest
Financed Factor Rate
25. Working Capital (4) (5) (6) (7) (8

(1) Select a value from the list of contract types in paragraph (c) of this
subsection using the evaluation criteria in paragraph (d) of this subsection.
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(2) Insert the amount from Block 20, i.e., the total allowable costs excluding
facilities capital cost of money.

(3) Multiply (1) by (2).

(4) Only complete this block when the prospective contract is a fixed-price
contract containing provisions for progress payments.

(5) Insert the amount computed per paragraph (e) of this subsection.
(6) Insert the appropriate figure from paragraph (f) of this subsection.
(7) Use the interest rate established by the Secretary of the Treasury (see

http://www.treasurydirect.gov/govt/rates/tcir/tcir _opdirsemi.htm). Do not use any other
interest rate.

(8) Multiply (5) by (6) by (7). This is the working capital adjustment. It shall
not exceed 4 percent of the contract costs in Block 20.

(c) Values: Normal and designated ranges.

Normal | Designated
Contract Type Notes Value Range
(percent) | (percent)

Firm-fixed-price, no financing (1) 5 4 to 6.
Firm-fixed-price, with performance-based (6) 4 2.5 to 5.5.
payments
Firm-fixed-price, with progress payments ) 3 2 to 4.
Fixed-price incentive, no financing (1) 3 2 to 4.
Fixed-price incentive, with performance- (6) 2 0.5 to 3.5.
based payments
Fixed-price with redetermination 3)
provision
Fixed-price incentive, with progress ) 1 0 to 2.
payments
Cost-plus-incentive-fee 4) 1 0to 2.
Cost-plus-fixed-fee 4) .5 Oto 1.
Time-and-materials (including overhaul &) 5] 0 to 1.
contracts priced on time-and-materials
basis)
Labor-hour &) 5] 0 to 1.
Firm-fixed-price, level-of-effort ) 5] 0 to 1.
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(1) “No financing” means either that the contract does not provide progress
payments or performance-based payments, or that the contract provides them only on a
limited basis, such as financing of first articles. Do not compute a working capital
adjustment.

(2) When the contract contains provisions for progress payments, compute a
working capital adjustment (Block 25).

(3) For the purposes of assigning profit values, treat a fixed-price contract with
redetermination provisions as if it were a fixed-price incentive contract with below
normal conditions.

(4) Cost-plus contracts shall not receive the working capital adjustment.

(5) These types of contracts are considered cost-plus-fixed-fee contracts for the
purposes of assigning profit values. They shall not receive the working capital
adjustment in Block 25. However, they may receive higher than normal values within
the designated range to the extent that portions of cost are fixed.

(6) When the contract contains provisions for performance-based payments, do
not compute a working capital adjustment.

(d) Evaluation criteria.

(1) General. The contracting officer should consider elements that affect
contract type risk such as—

(1) Length of contract;

(1) Adequacy of cost data for projections;

(111) Economic environment;

(iv) Nature and extent of subcontracted activity;

(v) Protection provided to the contractor under contract provisions (e.g.,
economic price adjustment clauses);

(vi) The ceilings and share lines contained in incentive provisions;

(vi1) Risks associated with contracts for foreign military sales (FMS) that
are not funded by U.S. appropriations; and

(viii) When the contract contains provisions for performance-based
payments—

(A) The frequency of payments;

(B) The total amount of payments compared to the maximum allowable
amount specified at FAR 32.1004(b)(2); and

(C) The risk of the payment schedule to the contractor.
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(2) Mandatory. The contracting officer shall assess the extent to which costs
have been incurred prior to definitization of the contract action (also see 217.7404-6(a)
and 243.204-70-6). The assessment shall include any reduced contractor risk on both
the contract before definitization and the remaining portion of the contract. When costs
have been incurred prior to definitization, generally regard the contract type risk to be
in the low end of the designated range. If a substantial portion of the costs have been
incurred prior to definitization, the contracting officer may assign a value as low as 0
percent, regardless of contract type.

(3) Above normal conditions. The contracting officer may assign a higher than
normal value when there is substantial contract type risk. Indicators of this are—

(1) Efforts where there is minimal cost history;

(1) Long-term contracts without provisions protecting the contractor,
particularly when there 1s considerable economic uncertainty;

(111) Incentive provisions (e.g., cost and performance incentives) that place a
high degree of risk on the contractor;

(iv) FMS sales (other than those under DoD cooperative logistics support
arrangements or those made from U.S. Government inventories or stocks) where the
contractor can demonstrate that there are substantial risks above those normally
present in DoD contracts for similar items; or

(v) An aggressive performance-based payment schedule that increases risk.

(4) Below normal conditions. The contracting officer may assign a lower than
normal value when the contract type risk is low. Indicators of this are—

(1) Very mature product line with extensive cost history;

(1) Relatively short-term contracts;

(111) Contractual provisions that substantially reduce the contractor's risk;
(iv) Incentive provisions that place a low degree of risk on the contractor;

(v) Performance-based payments totaling the maximum allowable
amount(s) specified at FAR 32.1004(b)(2); or

(vi) A performance-based payment schedule that is routine with minimal
risk.

(e) Costs financed.

(1) Costs financed equal total costs multiplied by the portion (percent) of costs
financed by the contractor.

(2) Total costs equal Block 20 (i.e., all allowable costs excluding facilities capital
cost of money), reduced as appropriate when—
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(1) The contractor has little cash investment (e.g., subcontractor progress
payments liquidated late in period of performance);

(11) Some costs are covered by special financing provisions, such as advance
payments; or

(111) The contract is multiyear and there are special funding arrangements.

(3) The portion that the contractor finances is generally the portion not covered
by progress payments, i.e., 100 percent minus the customary progress payment rate
(see FAR 32.501). For example, if a contractor receives progress payments at 80
percent, the portion that the contractor finances is 20 percent. On contracts that
provide progress payments to small businesses, use the customary progress payment
rate for large businesses.

(®) Contract length factor.

(1) This is the period of time that the contractor has a working capital
investment in the contract. It—

(1) Is based on the time necessary for the contractor to complete the
substantive portion of the work;

(1) Is not necessarily the period of time between contract award and final
delivery (or final payment), as periods of minimal effort should be excluded;

(111) Should not include periods of performance contained in option
provisions; and

(iv) Should not, for multiyear contracts, include periods of performance
beyond that required to complete the initial program year's requirements.

(2) The contracting officer—
(1) Should use the following table to select the contract length factor;

(1) Should develop a weighted average contract length when the contract
has multiple deliveries; and

(111) May use sampling techniques provided they produce a representative
result.
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TABLE
Period to Perform Substantive Contract Length
Portion (in months) Factor
21 or less .40
22 to 27 .65
28 to 33 .90
34 to 39 1.15
40 to 45 1.40
46 to 51 1.65
52 to 57 1.90
58 to 63 2.15
64 to 69 2.40
70 to 75 2.65
76 or more 2.90

(3) Example: A prospective contract has a performance period of 40 months
with end items being delivered in the 34th, 36th, 38th, and 40th months of the contract.
The average period is 37 months and the contract length factor is 1.15.

215.404-71-4 Facilities capital employed.

(a) Description. This factor focuses on encouraging and rewarding capital
investment in facilities that benefit DoD. It recognizes both the facilities capital that
the contractor will employ in contract performance and the contractor's commitment to
1Improving productivity.

(b) Contract facilities capital estimates. The contracting officer shall estimate the
facilities capital cost of money and capital employed using—

(1) An analysis of the appropriate Forms CASB-CMF and cost of money factors
(48 CFR 9904.414 and FAR 31.205-10); and

(2) DD Form 1861, Contract Facilities Capital Cost of Money.

() Useof DD Form 1861. See PGI 215.404-71-4(c) for obtaining field pricing
support for preparing DD Form 1861.

(1) Purpose. The DD Form 1861 provides a means of linking the Form CASB-
CMF and DD Form 1547, Record of Weighted Guidelines Application. It—

(1) Enables the contracting officer to differentiate profit objectives for
various types of assets (land, buildings, equipment). The procedure is similar to
applying overhead rates to appropriate overhead allocation bases to determine contract
overhead costs.

(i1) Is designed to record and compute the contract facilities capital cost of
money and capital employed which is carried forward to DD Form 1547.
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(2) Completion instructions. Complete a DD Form 1861 only after evaluating
the contractor's cost proposal, establishing cost of money factors, and establishing a
prenegotiation objective on cost. Complete the form as follows:

(1) List overhead pools and direct-charging service centers (if used) in the
same structure as they appear on the contractor's cost proposal and Form CASB-CMF.
The structure and allocation base units-of-measure must be compatible on all three
displays.

(1) Extract appropriate contract overhead allocation base data, by year,
from the evaluated cost breakdown or prenegotiation cost objective and list against
each overhead pool and direct-charging service center.

(111) Multiply each allocation base by its corresponding cost of money factor
to get the facilities capital cost of money estimated to be incurred each year. The sum of
these products represents the estimated contract facilities capital cost of money for the
year's effort.

(iv) Total contract facilities cost of money is the sum of the yearly amounts.

(v) Since the facilities capital cost of money factors reflect the applicable
cost of money rate in Column 1 of Form CASB-CMF, divide the contract cost of money
by that same rate to determine the contract facilities capital employed.

(d) Preaward facilities capital applications. To establish cost and price objectives,
apply the facilities capital cost of money and capital employed as follows:

(1) Cost of Money.

(1) Cost Objective. Use the imputed facilities capital cost of money, with
normal, booked costs, to establish a cost objective or the target cost when structuring an
incentive type contract. Do not adjust target costs established at the outset even
though actual cost of money rates become available during the period of contract
performance.

(11) Profit Objective. When measuring the contractor's effort for the purpose
of establishing a prenegotiation profit objective, restrict the cost base to normal, booked
costs. Do not include cost of money as part of the cost base.

(2) Facilities Capital Employed. Assess and weight the profit objective for risk
associated with facilities capital employed in accordance with the profit guidelines at
215.404-71-4.

(e) Determination. The following extract from the DD Form 1547 has been
annotated to explain the process.
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Contractor Facilities Assigned Amount Profit
Item Capital Employed Value Employed Objective
26. Land N/A 2) N/A
217. Buildings N/A ) N/A
28. Equipment (1) 2) 3)

(1) Select a value from the list in paragraph (f) of this subsection using the
evaluation criteria in paragraph (g) of this subsection.

(2) Use the allocated facilities capital attributable to land, buildings, and
equipment, as derived in DD Form 1861, Contract Facilities Capital Cost of Money.

(1) In addition to the net book value of facilities capital employed, consider
facilities capital that is part of a formal investment plan if the contractor submits
reasonable evidence that—

(A) Achievable benefits to DoD will result from the investment; and

(B) The benefits of the investment are included in the forward pricing
structure.

(i1) If the value of intracompany transfers has been included in Block 20 at
cost (i.e., excluding general and administrative (G&A) expenses and profit), add to the
contractor's allocated facilities capital, the allocated facilities capital attributable to the
buildings and equipment of those corporate divisions supplying the intracompany
transfers. Do not make this addition if the value of intracompany transfers has been
included in Block 20 at price (i.e., including G&A expenses and profit).

(3) Multiply (1) by (2).

(® Values: Normal and designated ranges.

Asset Type Normal Designated Range
Value
Land 0% N/A
Buildings 0% N/A
Equipment 17.5% 10% to 25%

(g) Evaluation criteria.
(1) In evaluating facilities capital employed, the contracting officer—

(1) Should relate the usefulness of the facilities capital to the goods or
services being acquired under the prospective contract;

(1) Should analyze the productivity improvements and other anticipated
industrial base enhancing benefits resulting from the facilities capital investment,
including—
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(A) The economic value of the facilities capital, such as physical age,
undepreciated value, idleness, and expected contribution to future defense needs; and

(B) The contractor's level of investment in defense related facilities as
compared with the portion of the contractor's total business that is derived from DoD;
and

(111) Should consider any contractual provisions that reduce the contractor's
risk of investment recovery, such as termination protection clauses and capital
investment indemnification.

(2) Above normal conditions.

(1) The contracting officer may assign a higher than normal value if the
facilities capital investment has direct, identifiable, and exceptional benefits.
Indicators are—

(A) New investments in state-of-the-art technology that reduce
acquisition cost or yield other tangible benefits such as improved product quality or
accelerated deliveries; or

(B) Investments in new equipment for research and development
applications.

(1) The contracting officer may assign a value significantly above normal
when there are direct and measurable benefits in efficiency and significantly reduced
acquisition costs on the effort being priced. Maximum values apply only to those cases
where the benefits of the facilities capital investment are substantially above normal.

(3) Below normal conditions.

(1) The contracting officer may assign a lower than normal value if the
facilities capital investment has little benefit to DoD. Indicators are—

(A) Allocations of capital apply predominantly to commercial item lines;

(B) Investments are for such things as furniture and fixtures, home or
group level administrative offices, corporate aircraft and hangars, gymnasiums; or

(C) Facilities are old or extensively idle.

(i1) The contracting officer may assign a value significantly below normal
when a significant portion of defense manufacturing is done in an environment
characterized by outdated, inefficient, and labor-intensive capital equipment.

215.404-71-5 Cost efficiency factor.

(a) This special factor provides an incentive for contractors to reduce costs. To the
extent that the contractor can demonstrate cost reduction efforts that benefit the
pending contract, the contracting officer may increase the prenegotiation profit
objective by an amount not to exceed 4 percent of total objective cost (Block 20 of the
DD Form 1547) to recognize these efforts (Block 29).
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(b) To determine if using this factor is appropriate, the contracting officer shall
consider criteria, such as the following, to evaluate the benefit the contractor’s cost
reduction efforts will have on the pending contract:

(1) The contractor’s participation in Single Process Initiative improvements;
(2) Actual cost reductions achieved on prior contracts;
(3) Reduction or elimination of excess or idle facilities;

(4) The contractor’s cost reduction initiatives (e.g., competition advocacy
programs, technical insertion programs, obsolete parts control programs, spare parts
pricing reform, value engineering, outsourcing of functions such as information
technology). Metrics developed by the contractor such as fully loaded labor hours (i.e.,
cost per labor hour, including all direct and indirect costs) or other productivity
measures may provide the basis for assessing the effectiveness of the contractor’s cost
reduction initiatives over time;

(5) The contractor’s adoption of process improvements to reduce costs;
(6) Subcontractor cost reduction efforts;

(7) The contractor’s effective incorporation of commercial items and processes;
or

(8) The contractor’s investment in new facilities when such investments
contribute to better asset utilization or improved productivity.

(c) When selecting the percentage to use for this special factor, the contracting
officer has maximum flexibility in determining the best way to evaluate the benefit the
contractor’s cost reduction efforts will have on the pending contract. However, the
contracting officer shall consider the impact that quantity differences, learning, changes
1n scope, and economic factors such as inflation and deflation will have on cost
reduction.

215.404-72 Modified weighted guidelines method for nonprofit organizations
other than FFRDCs.

(a) Definition. As used in this subpart, a nonprofit organization is a business
entity—

(1) That operates exclusively for charitable, scientific, or educational purposes;
(2) Whose earnings do not benefit any private shareholder or individual;

(3) Whose activities do not involve influencing legislation or political
campaigning for any candidate for public office; and

(4) That is exempted from Federal income taxation under section 501 of the
Internal Revenue Code.
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(b) For nonprofit organizations that are entities that have been identified by the
Secretary of Defense or a Secretary of a Department as receiving sustaining support on
a cost-plus-fixed-fee basis from a particular DoD department or agency, compute a fee
objective for covered actions using the weighted guidelines method in 215.404-71, with
the following modifications:

(1) Modifications to performance risk (Blocks 21-23 of the DD Form 1547).

(1) If the contracting officer assigns a value from the standard designated
range (see 215.404-71-2(c)), reduce the fee objective by an amount equal to 1 percent of
the costs in Block 20 of the DD Form 1547. Show the net (reduced) amount on the DD
Form 1547.

(1) Do not assign a value from the technology incentive designated range.

(2) Modifications to contract type risk (Block 24 of the DD Form 1547). Use a
designated range of —1 percent to O percent instead of the values in 215.404-71-3.
There is no normal value.

(c) For all other nonprofit organizations except FFRDCs, compute a fee objective for
covered actions using the weighted guidelines method in 215.404-71, modified as
described in paragraph (b)(1) of this subsection.

215.404-73 Alternate structured approaches.

(a) The contracting officer may use an alternate structured approach under
215.404-4(c).

(b) The contracting officer may design the structure of the alternate, but it shall
include—

(1) Consideration of the three basic components of profit--performance risk,
contract type risk (including working capital), and facilities capital employed. However,
the contracting officer is not required to complete Blocks 21 through 30 of the DD Form
1547.

(2) Offset for facilities capital cost of money.

(1) The contracting officer shall reduce the overall prenegotiation profit
objective by the amount of facilities capital cost of money under Cost Accounting
Standard (CAS) 414, Cost of Money as an Element of the Cost of Facilities Capital (48
CFR 9904.414). Cost of money under CAS 417, Cost of Money as an Element of the
Cost of Capital Assets Under Construction (48 CFR 9904.417), should not be used to
reduce the overall prenegotiation profit objective. The profit amount in the negotiation
summary of the DD Form 1547 must be net of the offset.

(i1) This adjustment is needed for the following reason: The values of the
profit factors used in the weighted guidelines method were adjusted to recognize the
shift in facilities capital cost of money from an element of profit to an element of
contract cost (see FAR 31.205-10) and reductions were made directly to the profit
factors for performance risk. In order to ensure that this policy is applied to all DoD
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contracts that allow facilities capital cost of money, similar adjustments shall be made
to contracts that use alternate structured approaches.

215.404-74 Fee requirements for cost-plus-award-fee contracts.
In developing a fee objective for cost-plus-award-fee contracts, the contracting officer
shall—

(a) Follow the guidance in FAR 16.405-2 and 216.405-2;

(b) Not use the weighted guidelines method or alternate structured approach;

(c) Apply the offset policy in 215.404-73(b)(2) for facilities capital cost of money, i.e.,
reduce the base fee by the amount of facilities capital cost of money; and

(d) Not complete a DD Form 1547.

215.404-75 Fee requirements for FFRDCs.
For nonprofit organizations that are FFRDCs, the contracting officer—

(a) Should consider whether any fee is appropriate. Considerations shall include
the FFRDC’s—

(1) Proportion of retained earnings (as established under generally accepted
accounting methods) that relates to DoD contracted effort;

(2) Facilities capital acquisition plans;
(3) Working capital funding as assessed on operating cycle cash needs; and

(4) Provision for funding unreimbursed costs deemed ordinary and necessary to
the FFRDC.

(b) Shall, when a fee is considered appropriate, establish the fee objective in
accordance with FFRDC fee policies in the DoD FFRDC Management Plan.

(c) Shall not use the weighted guidelines method or an alternate structured
approach.

215.404-76 Reporting profit and fee statistics.
Follow the procedures at PGI 215.404-76 for reporting profit and fee statistics.

215.406-1 Prenegotiation objectives.
Follow the procedures at PGI 215.406-1 for establishing prenegotiation objectives.

215.406-3 Documenting the negotiation.
Follow the procedures at PGI 215.406-3 for documenting the negotiation.

215.407-2 Make-or-buy programs.

(a) General. See PGI for guidance on factors to consider when deciding whether to
request a make-or-buy plan and for factors to consider when evaluating make-or-buy
plan submissions.
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(e) Program requirements.
(1) Items and work included. The minimum dollar amount is $1.5 million.
215.407-3 Forward pricing rate agreements.

(b)(1)) Use forward pricing rate agreement (FPRA) rates when such rates are
available, unless waived on a case-by-case basis by the head of the contracting activity.

(1) Advise the ACO of each case waived.
(111) Contact the ACO for questions on FPRAs or recommended rates.

215.407-4 Should-cost review.
See PGI 215.407-4 for guidance on determining whether to perform a program or
overhead should-cost review.

215.407-5 Estimating systems.
215.407-5-70 Disclosure, maintenance, and review requirements.
(a) Definitions.

(1) “Acceptable estimating system” is defined in the clause at 252.215-7002,
Cost Estimating System Requirements.

(2) “Contractor” means a business unit as defined in FAR 2.101.

(3) “Estimating system” is as defined in the clause at 252.215-7002, Cost
Estimating System Requirements.

(4) “Significant deficiency” is defined in the clause at 252.215-7002, Cost
Estimating System Requirements.

(b) Applicability.

(1) DoD policy is that all contractors have acceptable estimating systems that
consistently produce well-supported proposals that are acceptable as a basis for
negotiation of fair and reasonable prices.

(2) Alarge business contractor is subject to estimating system disclosure,
maintenance, and review requirements if—

(1) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $50 million or more for which cost or pricing data were
required; or

(11) In its preceding fiscal year, the contractor received DoD prime contracts
or subcontracts totaling $10 million or more (but less than $50 million) for which cost or
pricing data were required and the contracting officer, with concurrence or at the
request of the ACO, determines it to be in the best interest of the Government (e.g.,
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significant estimating problems are believed to exist or the contractor's sales are
predominantly Government).

(c) Policy.
(1) The contracting officer shall—
(1) Through use of the clause at 252.215-7002, Cost Estimating System

Requirements, apply the disclosure, maintenance, and review requirements to large
business contractors meeting the criteria in paragraph (b)(2)(1) of this section;

(1) Consider whether to apply the disclosure, maintenance, and review
requirements to large business contractors under paragraph (b)(2)(11) of this section;
and

(111) Not apply the disclosure, maintenance, and review requirements to
other than large business contractors.

(2) The cognizant contracting officer, in consultation with the auditor, for
contractors subject to paragraph (b)(2) of this section, shall—

(1) Determine the acceptability of the disclosure and approve or disapprove
the system; and

(1) Pursue correction of any deficiencies.
(3) The auditor conducts estimating system reviews.

(4) An acceptable system shall provide for the use of appropriate source data,
utilize sound estimating techniques and good judgment, maintain a consistent
approach, and adhere to established policies and procedures.

(5) In evaluating the acceptability of a contractor's estimating system, the
contracting officer, in consultation with the auditor, shall determine whether the
contractor's estimating system complies with the system criteria for an acceptable
estimating system as prescribed in the clause at 252.215-7002, Cost Estimating System
Requirements.

(d) Characteristics of an acceptable estimating system.

(1) General. An acceptable system should provide for the use of appropriate
source data, utilize sound estimating techniques and good judgment, maintain a
consistent approach, and adhere to established policies and procedures.

(2) Evaluation. In evaluating the acceptability of a contractor's estimating
system, the ACO should consider whether the contractor's estimating system, for
example—

(1) Establishes clear responsibility for preparation, review, and approval of
cost estimates;
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(i1) Provides a written description of the organization and duties of the
personnel responsible for preparing, reviewing, and approving cost estimates;

(1) Assures that relevant personnel have sufficient training, experience,
and guidance to perform estimating tasks in accordance with the contractor's
established procedures;

(1v) Identifies the sources of data and the estimating methods and rationale
used in developing cost estimates;

(v) Provides for appropriate supervision throughout the estimating process;
(vi) Provides for consistent application of estimating techniques;

(vi1) Provides for detection and timely correction of errors;

(vii1) Protects against cost duplication and omissions;

(ix) Provides for the use of historical experience, including historical vendor
pricing information, where appropriate;

(x) Requires use of appropriate analytical methods;

(x1) Integrates information available from other management systems,
where appropriate;

(x11) Requires management review including verification that the company's
estimating policies, procedures, and practices comply with this regulation;

(x111) Provides for internal review of and accountability for the acceptability
of the estimating system, including the comparison of projected results to actual results
and an analysis of any differences;

(xiv) Provides procedures to update cost estimates in a timely manner
throughout the negotiation process; and

(xv) Addresses responsibility for review and analysis of the reasonableness
of subcontract prices.

(3) Indicators of potentially significant estimating deficiencies. The following
examples indicate conditions that may produce or lead to significant estimating
deficiencies—

(1) Failure to ensure that historical experience is available to and utilized by
cost estimators, where appropriate;

(i1)) Continuing failure to analyze material costs or failure to perform
subcontractor cost reviews as required,;

(111) Consistent absence of analytical support for significant proposed cost
amounts;
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(1v) Excessive reliance on individual personal judgment where historical
experience or commonly utilized standards are available;

(v) Recurring significant defective pricing findings within the same cost
element(s);

(v1) Failure to integrate relevant parts of other management systems (e.g.,
production control or cost accounting) with the estimating system so that the ability to
generate reliable cost estimates is impaired; and

(vi1) Failure to provide established policies, procedures, and practices to
persons responsible for preparing and supporting estimates.

(e) Disposition of findings—

(1) Reporting of findings. The auditor shall document findings and
recommendations in a report to the contracting officer. If the auditor identifies any
significant estimating system deficiencies, the report shall describe the deficiencies in
sufficient detail to allow the contracting officer to understand the deficiencies.

(2) Initial determination. (1) The contracting officer shall review all findings
and recommendations and, if there are no significant deficiencies, shall promptly notify
the contractor, in writing, that the contractor's estimating system 1s acceptable and
approved; or

(1) If the contracting officer finds that there are one or more significant
deficiencies (as defined in the clause at 252.215-7002, Cost Estimating System
Requirements) due to the contractor’s failure to meet one or more of the estimating
system criteria in the clause at 252.215-7002, the contracting officer shall—

(A) Promptly make an initial written determination on any significant
deficiencies and notify the contractor, in writing, providing a description of each
significant deficiency in sufficient detail to allow the contractor to understand the
deficiency;

(B) Request the contractor to respond, in writing, to the initial
determination within 30 days; and

(C) Promptly evaluate the contractor’s responses to the initial
determination, in consultation with the auditor or functional specialist, and make a
final determination.

(3) Final determination. (1) The contracting officer shall make a final
determination and notify the contractor, in writing, that

(A) The contractor's estimating system is acceptable and approved, and
no significant deficiencies remain, or

(B) Significant deficiencies remain. The notice shall identify any
remaining significant deficiencies, and indicate the adequacy of any proposed or
completed corrective action. The contracting officer shall—
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(I) Request that the contractor, within 45 days of receipt of the
final determination, either correct the deficiencies or submit an acceptable corrective
action plan showing milestones and actions to eliminate the deficiencies;

(2) Disapprove the system in accordance with the clause at
252.215-7002, Cost Estimating System Requirements; and

(3) Withhold payments in accordance with the clause at 252.242-
7005, Contractor Business Systems, if the clause is included in the contract.

(11) Follow the procedures relating to monitoring a contractor's corrective
action and the correction of significant deficiencies in PGI 215.407-5-70(e).

(f) System approval. The contracting officer shall promptly approve a previously
disapproved estimating system and notify the contractor when the contracting officer
determines that there are no remaining significant deficiencies.

(g) Contracting officer notifications. The cognizant contracting officer shall
promptly distribute copies of a determination to approve a system, disapprove a system
and withhold payments, or approve a previously disapproved system and release
withheld payments, to the auditor; payment office; affected contracting officers at the
buying activities; and cognizant contracting officers in contract administration
activities.

215.408 Solicitation provisions and contract clauses.

(1) Use the clause at 252.215-7000, Pricing Adjustments, in solicitations and
contracts that contain the clause at—

(1) FAR 52.215-11, Price Reduction for Defective Cost or Pricing Data--
Modifications;

(1) FAR 52.215-12, Subcontractor Cost or Pricing Data; or
(111) FAR 52.215-13, Subcontractor Cost or Pricing Data--Modifications.

(2) Use the clause at 252.215-7002, Cost Estimating System Requirements, in all
solicitations and contracts to be awarded on the basis of cost or pricing data.

215.470 Estimated data prices.

(a) DoD requires estimates of the prices of data in order to evaluate the cost to the
Government of data items in terms of their management, product, or engineering value.

(b) When data are required to be delivered under a contract, include DD Form 1423,
Contract Data Requirements List, in the solicitation. See PGI 215.470(b) for guidance
on the use of DD Form 1423.

(c) The contracting officer shall ensure that the contract does not include a
requirement for data that the contractor has delivered or is obligated to deliver to the
Government under another contract or subcontract, and that the successful offeror
identifies any such data required by the solicitation. However, where duplicate data
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are desired, the contract price shall include the costs of duplication, but not of
preparation, of such data.
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SUBPART 216.6-TIME-AND-MATERIALS, LABOR-HOUR, AND LETTER
CONTRACTS

(Revised December 7, 2011)

216.601 Time-and-materials contracts.
(d) Limitations.

(1) The determination and findings shall contain sufficient facts and rationale to
justify that no other contract type is suitable. At a minimum, the determination and
findings shall—

(A) Include a description of the market research conducted;

(B) Establish that it is not possible at the time of placing the contract or
order to accurately estimate the extent or duration of the work or to anticipate costs
with any reasonable degree of certainty;

(C) Establish that the requirement has been structured to minimize the use
of time-and-materials requirements (e.g., limiting the value or length of the time-and-
materials portion of the contract or order; establishing fixed prices for portions of the
requirement); and

(D) Describe the actions planned to minimize the use of time-and-materials
contracts on future acquisitions for the same requirements.

(i1) For indefinite-delivery contracts, the contracting officer shall—

(A) Structure contracts that authorize time-and-materials orders to also
authorize orders on a cost-reimbursement, incentive, or fixed-price basis, to the
maximum extent practicable; and

(B) Execute the determination and findings for—

(1) Each order placed on a time-and-materials basis if the indefinite-
delivery contract also authorizes orders on a cost-reimbursement, incentive, or fixed-
price basis; or

(2) The basic contract if the indefinite-delivery contract only authorizes
time-and-materials orders. The determination and findings shall—

(z) Contain sufficient facts and rationale to justify why orders on a
cost-reimbursement, incentive, and fixed-price basis are not practicable; and

(i1) Be approved one level above the contracting officer.

(e) Solicitation provisions. Use the provision at FAR 52.216-29, Time-and-
Materials/Labor-Hour Proposal Requirements — Non-Commercial Item Acquisition
with Adequate Price Competition, with 252.216-7002, Alternate A, in solicitations
contemplating the use of a time-and-materials or labor-hour contract type for non-
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commercial items if the price 1s expected to be based on adequate competition.

216.603 Letter contracts.
216.603-2 Application.

(c)(3) In accordance with 10 U.S.C. 2326, establish definitization schedules for letter
contracts following the requirements at 217.7404-3(a) instead of the requirements at
FAR 16.603-2(c)(3).

216.603-3 Limitations.
See Subpart 217.74 for additional limitations on the use of letter contracts.

216.603-4 Contract clauses.

(b)(2) See 217.7405(a) for additional guidance regarding use of the clause at FAR
52.216-24, Limitation of Government Liability.

(3) Use the clause at 252.217-7027, Contract Definitization, in accordance with
its prescription at 217.7406(b), instead of the clause at FAR 52.216-25, Contract
Definitization.
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SUBPART 217.1-MULTIYEAR CONTRACTING
(Revised December 7, 2011)

217.103 Definitions.
As used in this subpart—

“Advance procurement” means an exception to the full funding policy that allows
acquisition of long lead time items (advance long lead acquisition) or economic order
quantities (EOQ) of items (advance EOQ acquisition) in a fiscal year in advance of that
in which the related end item is to be acquired. Advance procurements may include
materials, parts, components, and effort that must be funded in advance to maintain a
planned production schedule.

“Military installation” means a base, camp, post, station, yard, center, or other activity
under the jurisdiction of the Secretary of a military department or, in the case of an
activity in a foreign country, under the operational control of the Secretary of a military
department or the Secretary of Defense (10 U.S.C. 2801(c)(2)).

217.170 General.

(a) Before awarding a multiyear contract, the head of the agency must compare the
cost of that contract to the cost of an annual procurement approach, using a present
value analysis. Do not award the multiyear contract unless the analysis shows that the
multiyear contract will result in the lower cost (10 U.S.C. 2306b(1)(7); section 8008(a) of
Pub. L. 105-56, and similar sections in subsequent DoD appropriations acts).

(b) Any requests for increased funding or reprogramming for procurement of
major system under a multiyear contract authorized under this section shall be
accompanied by an explanation of how the request for increased funding affects the
determinations made by the Secretary of Defense under 217.172(g)(2). (10 U.S.C.
2306b(1)(1) ).

(c) The head of the agency must provide written notice to the congressional defense
committees at least 10 days before termination of any multiyear contract (10 U.S.C.

2306b(1)(6), 10 U.S.C. 2306¢(d)(3), section 8008(a) of Pub. L. 105-56, and similar
sections in subsequent DoD appropriations acts).

(d) Every multiyear contract must comply with FAR 17.104(c), unless an exception
1s approved through the budget process in coordination with the cognizant comptroller.

(e)(1) DoD must provide notification to the congressional defense committees at
least 30 days before entering into a multiyear contract for certain procurements,
including those expected to—

(1) Employ an unfunded contingent liability in excess of $20 million (see 10
U.S.C. 2306b(1)(1)(B)(1)I), 10 U.S.C. 2306¢(d)(1), and section 8008(a) of Pub. L. 105-56
and similar sections in subsequent DoD appropriations acts);

(11) Employ economic order quantity procurement in excess of $20 million in
any one year of the contract (see 10 U.S.C. 2306b(1)(1)(B)(1)(1));
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(111) Involve a contract for advance procurement leading to a multiyear
contract that employs economic order quantity procurement in excess of $20 million in

any one year (see 10 U.S.C. 306b(1)(1)(B)(11))and section 8008(a) of Pub. L. 105-56 and
similar sections in subsequent DoD appropriations acts)); or

(iv) Include a cancellation ceiling in excess of $100 million (see 10 U.S.C.
2306¢(d)(4), 10 U.S.C. 2306b(g), and section 8008(a) of Pub. L. 105-56 and similar
sections in subsequent DoD appropriations acts)).

(2) A DoD component must submit a request for authority to enter into
multiyear contracts described in paragraphs (e)(1)(1) through (iv) of this section as part
of the component’s budget submission for the fiscal year in which the multiyear
contract will be initiated. DoD will include the request, for each candidate it supports,
as part of the President’s Budget for that year and in the Appendix to that budget as
part of proposed legislative language for the appropriations bill for that year (section
8008(b) of Pub. L. 105-56).

(3) If the advisability of using a multiyear contract becomes apparent too late to
satisfy the requirements in paragraph (e)(2) of this section, the request for authority to
enter into a multiyear contract must be—

(1) Formally submitted by the President as a budget amendment; or

(1)) Made by the Secretary of Defense, in writing, to the congressional
defense committees (section 8008(b) of Pub. L. 105-56).

(4) Agencies must establish reporting procedures to meet the congressional
notification requirements of paragraph (e)(1) of this section. The head of the agency
must submit a copy of each notice to the Director of Defense Procurement and
Acquisition Policy, Office of the Under Secretary of Defense (Acquisition, Technology,
and Logistics) (OUSD(AT&L)DPAP), and to the Deputy Under Secretary of Defense
(Comptroller) (Program/Budget) (OUSD(C)(P/B)).

(5) If the budget for a contract that contains a cancellation ceiling in excess of
$100 million does not include proposed funding for the costs of contract cancellation up
to the cancellation ceiling established in the contract—

(1) The notification required by paragraph (e)(1) of this section shall
include—
(A) The cancellation ceiling amounts planned for each program year in
the proposed multiyear contract, together with the reasons for the amounts planned;

(B) The extent to which costs of contract cancellation are not included
in the budget for the contract; and

(C) A financial risk assessment of not including budgeting for costs of
contract cancellation (10 U.S.C. 2306b(g) and 10 U.S.C. 2306c(d)); and

(1) The head of the agency shall provide copies of the notification to the
Office of Management and Budget at least 14 days before contract award.

217.171 Multiyear contracts for services.
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(a) The head of the agency may enter into a multiyear contract for a period of not
more than 5 years for the following types of services (and items of supply relating to
such services), even though funds are limited by statute to obligation only during the
fiscal year for which they were appropriated (10 U.S.C. 2306¢). Covered services are—

(1) Operation, maintenance, and support of facilities and installations;

(2) Maintenance or modification of aircraft, ships, vehicles, and other highly
complex military equipment;

(3) Specialized training requiring high quality instructor skills (e.g., training
for pilots and aircrew members or foreign language training);

(4) Base services (e.g., ground maintenance, in-plane refueling, bus
transportation, and refuse collection and disposal); and

(5) Environmental remediation services for—
(1) An active military installation;

(1) A military installation being closed or realigned under a base closure
law as defined in 10 U.S.C. 2667(h)(2); or

(111) A site formerly used by DoD.

(b) The head of the agency must be guided by the following principles when
entering into a multiyear contract for services:

(1) The portion of the cost of any plant or equipment amortized as a cost of
contract performance should not exceed the ratio between the period of contract
performance and the anticipated useful commercial life of the plant or equipment. As
used in this section, "useful commercial life" means the commercial utility of the
facilities rather than the physical life, with due consideration given to such factors as
the location, specialized nature, and obsolescence of the facilities.

(2) Consider the desirability of obtaining an option to extend the term of the
contract for a reasonable period not to exceed 3 years at prices that do not include
charges for plant, equipment, or other nonrecurring costs already amortized.

(3) Consider the desirability of reserving the right to take title, under the
appropriate circumstances, to the plant or equipment upon payment of the unamortized
portion of the cost.

(c) Before entering into a multiyear contract for services, the head of the agency
must make a written determination that—

(1) There will be a continuing requirement for the services consistent with
current plans for the proposed contract period,;

(2) Furnishing the services will require—
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(1) A substantial initial investment in plant or equipment; or

(11) The incurrence of substantial contingent liabilities for the assembly,
training, or transportation of a specialized work force; and

(3) Using a multiyear contract will promote the best interests of the United
States by encouraging effective competition and promoting economies in operations.

(d) The head of an agency may not initiate a multiyear contract for services if the
value of the multiyear contract exceeds $625.5 million unless a law specifically provides
authority for the contract (10 U.S.C. 2306(c)).

217.172 Multiyear contracts for supplies.

(a) This section applies to all multiyear contracts for supplies, including weapon
systems and other multiyear acquisitions specifically authorized by law (10 U.S.C.
2306Db).

(b) The head of the agency may enter into a multiyear contract for supplies if, in
addition to the conditions listed in FAR 17.105-1(b), the use of such a contract will
promote the national security of the United States (10 U.S.C. 2306b(a)(6)).

(c) Multiyear contracts in amounts exceeding $500 million must be specifically
authorized by law (10 U.S.C. 2306b and 10 U.S.C. 2306¢). A multiyear supply contract
may be authorized by an appropriations act or a law other than an appropriations act
(10 U.S.C. 2306b(@1)(3) and (1)(3)).

(d) The head of the agency shall not enter into a multiyear contract unless—

(1) The Secretary of Defense has submitted to Congress a budget request for
full funding of units to be procured through the contract; and

(2) In the case of a contract for procurement of aircraft, the budget request
includes full funding of procurement funds for production beyond advance
procurement activities of aircraft units to be produced in the fiscal year covered by
the budget.

(e)(1) The head of the agency must not enter into or extend a multiyear contract
that exceeds $500 million (when entered into or extended until the Secretary of
Defense identifies the contract and any extension in a report submitted to the
congressional defense committees (10 U.S.C. 2306b(1)(5)).

(2) In addition, for contracts equal to or greater than $500 million, the head of
the contracting activity must determine that the conditions required by paragraphs
(2)(2)(1) through (vi1) of this section will be met by such contract, in accordance with the
Secretary’s certification and determination required by paragraph (g)(2) of this section
(10 U.S.C. 2306b(a)(1)(7)).

(f) The head of the agency may enter into a multiyear contract for—
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(1) A weapon system and associated items, services, and logistics support for a
weapon system; and

(2) Advance procurement of components, parts, and materials necessary to
manufacture a weapon system, including advance procurement to achieve economic lot
purchases or more efficient production rates (see 217.172(g)(3) and (4) regarding
economic order quantity procurements). Before initiating an advance procurement, the
contracting officer must verify that it is consistent with DoD policy (e.g., the full
funding policy in Volume 2A, chapter 1, of DoD 7000.14-R, Financial Management
Regulation).

(2) The head of the agency shall ensure that the following conditions are satisfied
before awarding a multiyear contract under the authority described in paragraph (b) of
this section:

(1) The multiyear exhibits required by DoD 7000.14-R, Financial Management
Regulation, are included in the agency’s budget estimate submission and the
President’s budget request.

(2) The Secretary of Defense certifies to Congress in writing, by no later than
March 1 of the year in which the Secretary requests legislative authority to enter into
such contracts, that each of the conditions in paragraphs (2)(2)(1) through(vii) of this
section 1s satisfied (10 U.S.C. 2306b@1)(1)(A) through(G).

(1) The Secretary has determined that each of the requirements in
FAR 17.105, paragraphs (b)(1) through (b)(5) will be met by such contract and has
provided the basis for such determination to the congressional defense committees
(10 U.S.C. 2306b(1)(1)(A)).

(i1) The Secretary’s determination under paragraph (g)(2)(1) of this
section was made after the completion of a cost analysis performed by the Defense
Cost and Resource Center of the Department of Defense and such analysis supports
the findings (10 U.S.C. 2306b(1)(1)(B)).

(i11) The system being acquired pursuant to such contract has not
been determined to have experienced cost growth in excess of the critical cost
growth threshold pursuant to 10 USC 2433(d) within 5 years prior to the date the
Secretary anticipates such contract (or a contract for advance procurement entered
into consistent with the authorization for such contract) will be awarded (10 U.S.C.
2306b(1)(1)(C)).

(iv) A sufficient number of end items of the system being acquired
under such contract have been delivered at or within the most current estimates of
the program acquisition unit cost or procurement unit cost for such system to

determine that current estimates of such unit costs are realistic (10 U.S.C.
2306b(1)(1)(D)).

(v) Sufficient funds will be available in the fiscal year in which the
contract is to be awarded to perform the contract, and the future-years defense
program for such fiscal year will include the funding required to execute the
program without cancellation (10 U.S.C. 2306b(1)(1)(E)).
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(vi) The contract is a fixed price type contract (10 U.S.C.
2306b(1)(1)(F)).

(vi1) The proposed multiyear contract provides for production at not
less than minimum economic rates, given the existing tooling and facilities. The
head of the agency shall submit to USD(C)(P/B) information supporting the agency’s
determination that this requirement has been met (10 U.S.C. 2306b(1)(1)(G)).

(viil) The head of the agency shall submit information supporting this
certification to USD(C)(P/B) for transmission to Congress through the Secretary of
Defense.

(A) The head of the agency shall, as part of this certification, give
written notification to the congressional defense committees of—

(1) The cancellation ceiling amounts planned for each program
year in the proposed multiyear contract, together with the reasons for the amounts
planned;

(2) The extent to which costs of contract cancellation are not
included in the budget for the contract; and

(3) A financial risk assessment of not including the budgeting for
costs of contract cancellation (10 U.S.C. 2306b(g)); and

(B) The head of the agency shall provide copies of the notification to the
Office of Management and Budget at least 14 days before contract award.

(3) The contract is for the procurement of a complete and usable end item (10
U.S.C. 2306b(1)(4)(A)).

(4) Funds appropriated for any fiscal year for advance procurement are
obligated only for the procurement of those long-lead items that are necessary in order
to meet a planned delivery schedule for complete major end items that are programmed
under the contract to be acquired with funds appropriated for a subsequent fiscal year
(including an economic order quantity of such long-lead items when authorized by law
(10 U.S.C. 2306b(1)(4)(B)).

(5) The Secretary may make the certification under paragraph (g)(2) of this
section notwithstanding the fact that one or more of the conditions of such
certification are not met if the Secretary determines that, due to exceptional
circumstances, proceeding with a multiyear contract under this section is in the
best interest of the Department of Defense and the Secretary provides the basis for
such determination with the certification (10 U.S.C. 2306b(1)(5)).

(6) The Secretary of Defense may not delegate this authority to make the
certification under paragraph (g)(2) of this section or the determination under
paragraph (g)(5) of this section to an official below the level of the Under Secretary
of Defense for Acquisition, Technology, and Logistics (10 U.S.C. 2306b(1)(6)).

(7) The Secretary of Defense shall send a notification containing the findings
of the agency head under FAR 17.105-1(b), and the basis for such findings, 30 days
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prior to the award of a multiyear contract or a defense acquisition program that has
been specifically authorized by law to the congressional defense committees (10

U.S.C. 2306b()(7)).

(8) All other requirements of law are met and there are no other statutory
restrictions on using a multiyear contract for the specific system or component (10
U.S.C. 2306b(1)(2)). One such restriction may be the achievement of specified cost
savings. If the agency finds, after negotiations with the contractor(s), that the
specified savings cannot be achieved, the head of the agency shall assess the
savings that, nevertheless, could be achieved by using a multiyear contract. If the
savings are substantial, the head of the agency may request relief from the law’s
specific savings requirement. The request shall—

(1) Quantify the savings that can be achieved,;

(1) Explain any other benefits to the Government of using the multiyear
contract;

(111) Include details regarding the negotiated contract terms and
conditions; and

(iv) Be submitted to OUSD(AT&L)DPAP for transmission to Congress via
the Secretary of Defense and the President.

(h) The Secretary of Defense may instruct the head of the agency proposing a
multiyear contract to include in that contract negotiated priced options for varying the
quantities of end items to be procured over the life of the contract (10 U.S.C. 2306b(j)).

217.173 Multiyear contracts for military family housing.

The head of the agency may enter into multiyear contracts for periods up to 4 years for
supplies and services required for management, maintenance, and operation of military
family housing and may pay the costs of such contracts for each year from annual
appropriations for that year (10 U.S.C. 2829).

217.174 Multiyear contracts for electricity from renewable energy sources.

(a) The head of the contracting activity may enter into a contract for a period not
to exceed 10 years for the purchase of electricity from sources of renewable energy,
as that term is defined in section 203(b)(2) of the Energy Policy Act of 2005 (42
U.S.C. 15852(b)(2)).

(b) Limitations. The head of the contracting activity may exercise the authority
in paragraph (a) of this section to enter into a contract for a period in excess of five
years only if the head of the contracting activity determines, on the basis of a
business case analysis (see PGI 217.1, Supplemental Information TAB, for a
b}lllsiness case analysis template and guidance) prepared by the requiring activity,
that—

(1) The proposed purchase of electricity under such contract is cost effective;
and
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(2) It would not be possible to purchase electricity from the source in an
economical manner without the use of a contract for a period in excess of five years.

(¢) Nothing in this section shall be construed to preclude the DoD from using
other multiyear contracting authority of DoD to purchase renewable energy.
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SUBPART 217.5-INTERAGENCY ACQUISITIONS
(Revised December 7, 2011)

217.500 Scope of subpart.

(a) Unless more specific statutory authority exists, the procedures in FAR Subpart
17.5, this subpart, and DoDI 4000.19 apply to all purchases, except micro-purchases,
made for DoD by another agency. This includes orders under a task or delivery order
contract entered into by the other agency. (Pub. L. 105-261, section 814.)

217.503 Ordering procedures.

(d) When the requesting agency is within DoD, a copy of the executed
determination and findings required by FAR 17.502-2 shall be furnished to the
servicing agency as an attachment to the order. When a DoD contracting office is
acting as the servicing agency, a copy of the executed determination and findings shall
be obtained from the requesting agency and placed in the contract file for the Economy
Act order.
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SUBPART 219.2-POLICIES
(Revised December 7, 2011)

219.201 General policy.

(d) For the defense agencies, the director of the Office of Small Business Programs
must be appointed by, be responsible to, and report directly to the director or deputy
director of the defense agency.

(8) The responsibility for assigning small business technical advisors is
delegated to the head of the contracting activity.

(10) Contracting activity small business specialists perform this function by—

(A) Reviewing and making recommendations for all acquisitions (including
orders placed against Federal Supply Schedule contracts) over $10,000, except those
under the simplified acquisition threshold that are totally set aside for small business
concerns in accordance with FAR 19.502-2. Follow the procedures at PGI
219.201(d)(10) regarding such reviews.

(B) Making the review before issuance of the solicitation or contract
modification and documenting it on DD Form 2579, Small Business Coordination
Record; and

(C) Referring recommendations that have been rejected by the contracting
officer to the Small Business Administration (SBA) procurement center representative.
If an SBA procurement center representative is not assigned, see FAR 19.402(a).

(11) Also conduct annual reviews to assess—

(A) The extent of consolidation of contract requirements that has occurred

(see 207.170); and

(B) The impact of those consolidations on the availability of small business
concerns to participate in procurements as both contractors and subcontractors.

(e) For information on the appointment and functions of small business specialists,
see PGI 219.201(e).

() The Directors, Office of Small Business Programs, of the military departments
and defense agencies are responsible for determining whether use of the price
evaluation adjustment to achieve a small disadvantaged business goal has caused non-
SDB firms in a particular North American Industry Classification System Industry
Subsector to bear an undue burden or other inappropriate effect. A copy of each
determination shall be forwarded to the Office of Small Business Programs, Office of
the Under Secretary of Defense (Acquisition, Technology, and Logistics),
simultaneously with submittal to the Office of Federal Procurement Policy.

219.202 Specific policies.

219.202-1 Encouraging small business participation in acquisitions.
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See PGI 205.207(d)(111) for information on how to advertise a small business event on
the Government point of entry.

219.202-5 Data collection and reporting requirements.

Determine the premium percentage to be entered in the Federal Procurement Data
System (FPDS) as follows:

(1) For small disadvantaged business or historically black college and
university/minority institution set-asides, divide the difference between the fair market
price and the award price by the fair market price.

(2) For price evaluation adjustment awards (see FAR Subpart 19.11), divide the
difference between the low responsive offer and the award price by the low responsive
offer.

(3) For partial small business set-asides with preferential consideration for small
disadvantaged business concerns, divide the difference between the award price on the
non-set-aside portion and the award price on the set-aside portion by the award price on
the non-set-aside portion.

(b) Within 60 days after the end of each fiscal year, departments and agencies shall
submit the report to the Secretary of Defense, who will report to the SBA on behalf of
all DoD departments and agencies. Reports must include—

(1) Justification for failure to meet goals established by the Office of the
Secretary of Defense; and

(1) Planned actions for increasing participation by such firms in future contract
awards.
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SUBPART 219.3—DETERMINATION OF SMALL BUSINESS STATUS FOR
SMALL BUSINESS PROGRAMS
(Revised December 7, 2011)

219.301-2 Rerepresentation by a contractor that represented itself as a small
business concern.

Follow the procedures at PGI 204.606(4)(vii) for reporting modifications for
rerepresentation actions.

219.301-3 Rerepresentation by a contractor that represented itself as other
than a small business concern.

Follow the procedures at PGI 204.606(4)(vii) for reporting modifications for
rerepresentation actions.

219.303 Determining North American Industry Classification System (NAICS)
codes and size standards.

Contracting officers shall follow the procedures for “Correctly Identifying Size Status of
Contractors” in the OUSD(AT&L)DPAP memorandum dated July 21, 2010.
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SUBPART 225.4-TRADE AGREEMENTS
(Revised December 7, 2011)

225.401 Exceptions.

(a)(2)(A) If a department or agency considers an individual acquisition of a product
to be indispensable for national security or national defense purposes and appropriate
for exclusion from the provisions of FAR subpart 25.4, it may submit a request with

supporting rationale to the Director of Defense Procurement and Acquisition Policy
(OUSD(AT&L)DPAP). Approval by OUSD(AT&L)DPAP is not required if—

(I) Purchase from foreign sources is restricted by statute (see Subpart
225.70);

(2) Another exception in FAR 25.401 applies to the acquisition; or
(3) Competition from foreign sources is restricted under subpart 225.71.

(B) Public interest exceptions for certain countries when acquiring products or
services in support of operations in Afghanistan are in 225.7704-1.

225.401-70 End products subject to trade agreements.

Acquusitions of end products in the following Federal supply groups (FSG) are covered
by trade agreements if the value of the acquisition is at or above the applicable trade
agreement threshold and no exception applies. If an end product is not in one of the
listed groups, the trade agreements do not apply. The definition of Caribbean Basin
country end products in FAR 25.003 excludes those end products that are not eligible
for duty-free treatment under 19 U.S.C. 2703(b). Therefore certain watches, watch
parts, and luggage from certain Caribbean Basin countries are not eligible products.
However, 225.003 expands the definition of Caribbean Basin country end products to
include petroleum and any product derived from petroleum, in accordance with Section
8094 of Pub. L. 103-139.

FSG Category/Description

22 Railway equipment

23  Motor vehicles, trailers, and cycles (except 2350 and buses under 2310)
24 Tractors

25  Vehicular equipment components

26  Tires and tubes

29  Engine accessories

30  Mechanical power transmission equipment

32  Woodworking machinery and equipment

34  Metalworking machinery

35  Service and trade equipment

36  Special industry machinery (except 3690)

37  Agricultural machinery and equipment

38  Construction, mining, excavating, and highway maintenance equipment
39  Materials handhng equipment

40 Rope, cable, chain and fittings

41  Refrigeration and air conditioning equipment
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42 Fire fighting, rescue and safety equipment

43 Pumps and compressors

44 Furnace, steam plant and drying equipment (except 4470)
45 Plumbmg, heating, and sanitation equipment

46  Water purification and sewage treatment equipment

47  Piping, tubing, hose, and fitting

48  Valves
49  Maintenance and repair shop equipment (except 4920-4927, 4931-4935,
4960)

53 Hardware and abrasives

54  Prefabricated structures and scaffolding

55 Lumber, millwork, plywood, and veneer

56 Construction and building materials

61 Electric wire, and power and distribution equipment

62 Lighting fixtures and lamps

63  Alarm and signal systems

65  Medical, dental, and veterinary equipment and supplies

66  Instruments and laboratory equipment (except aircraft clocks under 6645) -
See FAR 25.003 exclusion of certain watches and watch parts for certain
Caribbean Basin countries

67  Photographic equipment

68 Chemicals and chemical products

69  Training aids and devices

70 General purpose ADPE, software, supplies, and support equipment

71 Furniture

72 Household and commercial furnishings and appliances

73 Food preparation and serving equipment

74 Office machines, visible record equipment and ADP equipment

75 Office supplies and devices

76 Books, maps, and other publications

77  Musical instruments, phonographs, and home type radios

78  Recreational and athletic equipment

79  Cleaning equipment and supplies

80 Brushes, paints, sealers, and adhesives

81 Containers, packaging and packing supplies (except 8140)

83  Pins, needles, and sewing kits (only part of 8315) and flag staffs, flagpoles,
and flagstaff trucks (only part of 8345)

84  Luggage (only 8460) - See FAR 25.003 for exclusion of luggage for
Caribbean Basin countries

85  Toiletries

87  Agricultural supplies

88  Live animals

89  Tobacco products (only 8975)

91 Fuels, oils, and waxes

93 Nonmetallic fabricated materials

94  Nonmetallic crude materials

96  Ores, minerals, and their primary products

99  Miscellaneous
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225.401-71 Products or services in support of operations in Iraq or
Afghanistan.
When acquiring products or services, other than small arms, in support of operations in
Iraq or Afghanistan - -
(a) If using the procedure specified in 225.7703-1(a) (1), the purchase restriction at
FAR 25.403(c) does not apply with regard to products or services from Iragq.

(b) If using a procedure specified in 225.7703-1(a) (2) or (3), the procedures of
Subpart 25.4 are not applicable.

225.402 General.
To estimate the value of the acquisition, use the total estimated value of end products
covered by trade agreements (see 225.401-70).

225.403 World Trade Organization Government Procurement Agreement and
Free Trade Agreements.

(c) For acquisitions of supplies covered by the World Trade Organization
Government Procurement Agreement, acquire only U.S.-made, qualifying country, or
designated country end products unless—

(1) The contracting officer determines that offers of U.S.-made, qualifying
country, or designated country end products from responsive, responsible offerors are
either—

(A) Not received; or

(B) Insufficient to fill the Government's requirements. In this case, accept
all responsive, responsible offers of U.S.-made, qualifying country, and eligible products
before accepting any other offers;

(1) A national interest waiver under 19 U.S.C. 2512(b)(2) is granted on a case-
by-case basis. Except as delegated in paragraphs (c)(i)(A) and (B) of this section, submit
any request for a national interest waiver to the Director of Defense Procurement and
Acquisition Policy in accordance with department or agency procedures. Include
supporting rationale with the request.

(A) The head of the contracting activity may approve a national interest
waiver for a purchase by an overseas purchasing activity, if the waiver is supported by
a written statement from the requiring activity that the products being acquired are
critical for the support of U.S. forces stationed abroad.

(B) The Commander or Director, Defense Energy Support Center, may
approve national interest waivers for purchases of fuel for use by U.S. forces overseas;
or

(111) The acquisition is in support of operations in Afghanistan (see 225.7704-1).
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225.408 Procedures.

(a)(4) The requirements of FAR 25.408(a)(4), on submission of offers in U.S. dollars,
do not apply to overseas acquisitions or to Defense Energy Support Center post, camp,
or station overseas requirements.
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SUBPART 225.75-BALANCE OF PAYMENTS PROGRAM
(Revised December 7, 2011)

225.7500 Scope of subpart.
This subpart provides policies and procedures implementing the Balance of Payments
Program. It applies to contracts for the acquisition of—

(a) Supplies for use outside the United States; and

(b) Construction to be performed outside the United States.
225.7501 Policy.
Acquire only domestic end products for use outside the United States, and use only
domestic construction material for construction to be performed outside the United
States, including end products and construction material for foreign military sales,
unless—

(a) Before issuing the solicitation—

(1) The estimated cost of the acquisition or the value of a particular
construction material is at or below the simplified acquisition threshold;

(2) The end product or particular construction material 1s—

(1) Listed in FAR 25.104 or 225.104(a);

(1) A petroleum product;

(111) A spare part for foreign-manufactured vehicles, equipment, machinery,
or systems, provided the acquisition is restricted to the original manufacturer or its
supplier;

(iv) An industrial gas;

(v) A brand drug specified by the Defense Medical Materiel Board; or

(vi) Information technology that is a commercial item, using fiscal year
2004 or subsequent funds (Section 535 of Division F of the Consolidated Appropriations
Act, 2004 (Pub. L. 108-199), and the same provision in subsequent appropriations acts);

(3) The acquisition is covered by the World Trade Organization Government
Procurement Agreement;

(4) The acquisition of foreign end products or construction material is required
by a treaty or executive agreement between governments;

(5) Use of a procedure specified in 225.7703-1(a) is authorized for an acquisition
in support of operations in Iraq or Afghanistan;

(6) The end product is acquired for commissary resale; or
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(7) The contracting officer determines that a requirement can best be filled by a
foreign end product or construction material, including determinations that—

(1) A subsistence product is perishable and delivery from the United States
would significantly impair the quality at the point of consumption;

(1) An end product or construction material, by its nature or as a practical
matter, can best be acquired in the geographic area concerned, e.g., ice or books; or bulk

material, such as sand, gravel, or other soil material, stone, concrete masonry units, or
fired brick;

(1) A particular domestic construction material is not available;

(1v) The cost of domestic construction material would exceed the cost of
foreign construction material by more than 50 percent, calculated on the basis of—

(A) A particular construction material; or

(B) The comparative cost of application of the Balance of Payments
Program to the total acquisition; or

(v) Use of a particular domestic construction material is impracticable;
(b) After receipt of offers—

(1) The evaluated low offer (see Subpart 225.5) is an offer of an end product
that—

(1) Is a qualifying country end product;
(11) Is an eligible product;

(111) If the acquisition is in support of operations in Afghanistan, a South
Caucasus/Central and South Asian state end product listed in 225.401-70 (see

225.7704-2); or

(iv) Is a nonqualifying country end product, but application of the Balance
of Payments Program evaluation factor would not result in award on a domestic offer;
or

(2) The construction material is an eligible product or, if the acquisition is in
support of operations in Afghanistan, the construction material is a South
Caucasus/Central and South Asian state construction material (see 225.7704-2); or

(c) At any time during the acquisition process, the head of the agency determines
that it is not in the public interest to apply the restrictions of the Balance of Payments
Program to the end product or construction material.

225.7502 Procedures.
If the Balance of Payments Program applies to the acquisition, follow the procedures at
PGI 225.7502.
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225.7503 Contract clauses.
Unless the entire acquisition is exempt from the Balance of Payments Program—

(a)(1) Use the clause at 252.225-7044, Balance of Payments Program—Construction
Material, in solicitations and contracts for construction to be performed outside the
United States with a value greater than the simplified acquisition threshold but less
than $7,804,000.

(2) Use the clause with its Alternate I if the acquisition is in support of
operations in Afghanistan.

(b)(1) Use the clause at 252.225-7045, Balance of Payments Program—Construction
Material Under Trade Agreements, in solicitations and contracts for construction to be
performed outside the United States with a value of $7,804,000 or more.

(2) For acquisitions with a value of $7,804,000 or more, but less than
$9,110,318, use the clause with its Alternate I, unless the acquisition is in support of
operations in Afghanistan.

(3) If the acquisition is for construction with a value of $9,110,318 or more and
1s in support of operations in Afghanistan, use the clause with its Alternate II.

(4) If the acquisition is for construction with a value of $7,804,000 or more, but
less than $9,110,318, and is in support of operations in Afghanistan, use the clause
with its Alternate III.
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SUBPART 227.3—-PATENT RIGHTS UNDER GOVERNMENT CONTRACTS
(Revised December 7, 2011)

227.303 Contract clauses.
(1) Use the clause at 252.227-7039, Patents—Reporting of Subject Inventions, in

solicitations and contracts containing the clause at FAR 52.227-11, Patent Rights—
Ownership by the Contractor.

(2)@) Use the clause at 252.227-7038, Patent Rights—Ownership by the Contractor
(Large Business), instead of the clause at FAR 52.227-11, in solicitations and contracts
for experimental, developmental, or research work if—

(A) The contractor is other than a small business concern or nonprofit
organization; and

(B) No alternative patent rights clause is used in accordance with FAR
27.303(c) or (e).

(1) Use the clause with its Alternate I if—

(A) The acquisition of patent rights for the benefit of a foreign government
1s required under a treaty or executive agreement;

(B) The agency head determines at the time of award that it would be in the
national interest to acquire the right to sublicense foreign governments or international
organizations pursuant to any existing or future treaty or agreement; or

(C) Other rights are necessary to effect a treaty or agreement, in which case
Alternate I may be appropriately modified.

(111) Use the clause with its Alternate II in long-term contracts if necessary to
effect treaty or agreements to be entered into.

227.304 Procedures.

227.304-1 General.

Interim and final invention reports and notification of all subcontracts for
experimental, developmental, or research work may be submitted on DD Form 882,
Report of Inventions and Subcontracts.
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SUBPART 227.72—RIGHTS IN COMPUTER SOFTWARE AND COMPUTER
SOFTWARE DOCUMENTATION
(Revised December 7, 2011)

227.7200 Scope of subpart.
This subpart—

(a) Prescribes policies and procedures for the acquisition of computer software and
computer software documentation, and the rights to use, modify, reproduce, release,
perform, display, or disclose such software or documentation. It implements
requirements in the following laws and Executive Order:

(1) 10 U.S.C. 2302(4).

(2) 10 U.S.C. 2305 (subsection (d)(4)).

(3) 10 U.S.C. 2320.

(4) 10 U.S.C. 2321.

(5) 10 U.S.C. 2325.

(6) Executive Order 12591 (subsection 1(b)(6)).

(b) Does not apply to computer software or computer software documentation
acquired under GSA schedule contracts.

227.7201 Definitions.

(a) As used in this subpart, unless otherwise specifically indicated, the terms
“offeror” and “contractor” include an offeror's or contractor's subcontractors, suppliers,
or potential subcontractors or suppliers at any tier.

(b) Other terms used in this subpart are defined in the clause at 252.227-7014,
Rights in Noncommercial Computer Software and Noncommercial Computer Software
Documentation.

227.7202 Commercial computer software and commercial computer software
documentation.

227.7202-1 Policy.

(a) Commercial computer software or commercial computer software documentation
shall be acquired under the licenses customarily provided to the public unless such
licenses are inconsistent with Federal procurement law or do not otherwise satisfy user
needs.

(b) Commercial computer software and commercial computer software
documentation shall be obtained competitively, to the maximum extent practicable,
using firm-fixed-price contracts or firm-fixed-priced orders under available pricing
schedules.
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(c) Offerors and contractors shall not be required to—

(1) Furnish technical information related to commercial computer software or
commercial computer software documentation that is not customarily provided to the
public except for information documenting the specific modifications made at
Government expense to such software or documentation to meet the requirements of a
Government solicitation; or

(2) Relinquish to, or otherwise provide, the Government rights to use, modify,
reproduce, release, perform, display, or disclose commercial computer software or
commercial computer software documentation except for a transfer of rights mutually
agreed upon.

227.7202-2 Reserved.

227.7202-3 Rights in commercial computer software or commercial computer
software documentation.

(a) The Government shall have only the rights specified in the license under which
the commercial computer software or commercial computer software documentation
was obtained.

(b) If the Government has a need for rights not conveyed under the license
customarily provided to the public, the Government must negotiate with the contractor
to determine if there are acceptable terms for transferring such rights. The specific
rights granted to the Government shall be enumerated in the contract license
agreement or an addendum thereto.

227.7202-4 Contract clause.

A specific contract clause governing the Government's rights in commercial computer
software or commercial computer software documentation is not prescribed. As
required by 227.7202-3, the Government’s rights to use, modify, reproduce, release,
perform, display, or disclose computer software or computer software documentation
shall be identified in a license agreement.

227.7203 Noncommercial computer software and noncommercial computer
software documentation.

227.7203-1 Policy.

(a) DoD policy is to acquire only the computer software and computer software
documentation, and the rights in such software or documentation, necessary to satisfy
agency needs.

(b) Solicitations and contracts shall—

(1) Specify the computer software or computer software documentation to be
delivered under a contract and the delivery schedules for the software or

documentation;

(2) Establish or reference procedures for determining the acceptability of
computer software or computer software documentation;
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(3) Establish separate contract line items, to the extent practicable, for the
computer software or computer software documentation to be delivered under a
contract and require offerors and contractors to price separately each deliverable data
item; and

(4) Require offerors to identify, to the extent practicable, computer software or
computer software documentation to be furnished with restrictions on the
Government's rights and require contractors to identify computer software or computer
software documentation to be delivered with such restrictions prior to delivery.

(c) Offerors shall not be required, either as a condition of being responsive to a
solicitation or as a condition for award, to sell or otherwise relinquish to the

Government any rights in computer software developed exclusively at private expense
except for the software identified at 227.7203-5(a)(3) through (6).

(d) Offerors and contractors shall not be prohibited or discouraged from furnishing
or offering to furnish computer software developed exclusively at private expense solely
because the Government's rights to use, modify, release, reproduce, perform, display, or
disclose the software may be restricted.

(e) For acquisitions involving major weapon systems or subsystems of major
weapon systems, the acquisition plan shall address acquisition strategies that provide
for computer software and computer software documentation, and the associated
license rights, in accordance with 207.106(S-70).

227.7203-2 Acquisition of noncommercial computer software and computer
software documentation.

(a) Contracting officers shall work closely with data managers and requirements
personnel to assure that computer software and computer software documentation
requirements included in solicitations are consistent with the policy expressed in
2217.7203-1.

(b)(1) Data managers or other requirements personnel are responsible for
identifying the Government's minimum needs. In addition to desired software
performance, compatibility, or other technical considerations, needs determinations
should consider such factors as multiple site or shared use requirements, whether the
Government's software maintenance philosophy will require the right to modify or have
third parties modify the software, and any special computer software documentation
requirements.

(2) When reviewing offers received in response to a solicitation or other request
for computer software or computer software documentation, data managers must
balance the original assessment of the Government's needs with prices offered.

(c) Contracting officers are responsible for ensuring that, wherever practicable,
solicitations and contracts—

(1) Identify the types of computer software and the quantity of computer
programs and computer software documentation to be delivered, any requirements for
multiple users at one site or multiple site licenses, and the format and media in which
the software or documentation will be delivered;
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(2) Establish each type of computer software or computer software
documentation to be delivered as a separate contract line item (this requirement may
be satisfied by an exhibit to the contract);

(3) Identify the prices established for each separately priced deliverable item of
computer software or computer software documentation under a fixed-price type
contract;

(4) Include delivery schedules and acceptance criteria for each deliverable item;
and

(5) Specifically identify the place of delivery for each deliverable item.

227.7203-3 Early identification of computer software or computer software
documentation to be furnished to the Government with restrictions on use,
reproduction or disclosure.

(a) Use the provision at 252.227-7017, Identification and Assertion of Use, Release,
or Disclosure Restrictions, in all solicitations that include the clause at 252.227-7014,
Rights in Noncommercial Computer Software and Noncommercial Computer Software
Documentation. The provision requires offerors to identify any computer software or
computer software documentation for which restrictions, other than copyright, on use,
modification, reproduction, release, performance, display, or disclosure are asserted and
to attach the identification and assertion to the offer.

(b) Subsequent to contract award, the clause at 252.227-7014 permits a contractor,
under certain conditions, to make additional assertions of restrictions. The
prescriptions for the use of that clause and its alternates are at 227.7203-6(a).

227.7203-4 License rights.

(a) Grant of license. The Government obtains rights in computer software or
computer software documentation, including a copyright license, under an irrevocable
license granted or obtained by the contractor which developed the software or
documentation or the licensor of the software or documentation if the development
contractor is not the licensor. The contractor or licensor retains all rights in the
software or documentation not granted to the Government. The scope of a computer
software license is generally determined by the source of funds used to develop the
software. Contractors or licensors may, with some exceptions, restrict the
Government's rights to use, modify, reproduce, release, perform, display, or disclose
computer software developed exclusively or partially at private expense (see 227.7203-
5(b) and (c)). They may not, without the Government's agreement (see 227.7203-5(d)),
restrict the Government's rights in computer software developed exclusively with
Government funds or in computer software documentation required to be delivered
under a contract.

(b) Source of funds determination. The determination of the source of funds used to
develop computer software should be made at the lowest practicable segregable portion
of the software or documentation (e.g., a software sub-routine that performs a specific
function). Contractors may assert restricted rights in a segregable portion of computer
software which otherwise qualifies for restricted rights under the clause at 252.227-
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7014, Rights in Noncommercial Computer Software and Noncommercial Computer
Software Documentation.

227.7203-5 Government rights.

The standard license rights in computer software that a licensor grants to the
Government are unlimited rights, government purpose rights, or restricted rights. The
standard license in computer software documentation conveys unlimited rights. Those
rights are defined in the clause at 252.227-7014, Rights in Noncommercial Computer
Software and Noncommercial Computer Software Documentation. In unusual
situations, the standard rights may not satisfy the Government's needs or the
Government may be willing to accept lesser rights in return for other consideration. In
those cases, a special license may be negotiated. However, the licensor is not obligated
to provide the Government greater rights and the contracting officer is not required to
accept lesser rights than the rights provided in the standard grant of license. The
situations under which a particular grant of license applies are enumerated in
paragraphs (a) through (d) of this subsection.

(a) Unlimited rights. The Government obtains an unlimited rights license in—
(1) Computer software developed exclusively with Government funds;

(2) Computer software documentation required to be delivered under a
Government contract;

(3) Corrections or changes to computer software or computer software
documentation furnished to the contractor by the Government;

(4) Computer software or computer software documentation that is otherwise
publicly available or has been released or disclosed by the contractor or subcontractor
without restrictions on further use, release or disclosure other than a release or
disclosure resulting from the sale, transfer, or other assignment of interest in the
software to another party or the sale or transfer of some or all of a business entity or its
assets to another party;

(5) Computer software or computer software documentation obtained with
unlimited rights under another Government contract or as a result of negotiations; or

(6) Computer software or computer software documentation furnished to the
Government, under a Government contract or subcontract with—

(1) Restricted rights in computer software, limited rights in technical data,
or government purpose license rights and the restrictive conditions have expired; or

(1)) Government purpose rights and the contractor's exclusive right to use
such software or documentation for commercial purposes has expired.

(b) Government purpose rights.
(1) Except as provided in paragraph (a) of this subsection, the Government

obtains government purpose rights in computer software developed with mixed
funding.
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(2) The period during which government purpose rights are effective is
negotiable. The clause at 252.227-7014 provides a nominal five-year period. Either
party may request a different period. Changes to the government purpose rights period
may be made at any time prior to delivery of the software without consideration from
either party. Longer periods should be negotiated when a five-year period does not
provide sufficient time to commercialize the software or, for software developed by
subcontractors, when necessary to recognize the subcontractors' interests in the
software.

(3) The government purpose rights period commences upon execution of the
contract, subcontract, letter contract (or similar contractual instrument), contract
modification, or option exercise that required development of the computer software.
Upon expiration of the government purpose rights period, the Government has
unlimited rights in the software including the right to authorize others to use the data
for commercial purposes.

(4) During the government purpose rights period, the Government may not use,
or authorize other persons to use, computer software marked with government purpose
rights legends for commercial purposes. The Government shall not release or disclose,
or authorize others to release or disclose, computer software in which it has government
purpose rights to any person unless—

(1) Prior to release or disclosure, the intended recipient is subject to the use
and non-disclosure agreement at 227.7103-7; or

(1) The intended recipient is a Government contractor receiving access to
the software for performance of a Government contract that contains the clause at
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends.

(5) When computer software marked with government purpose rights legends
will be released or disclosed to a Government contractor performing a contract that does
not include the clause at 252.227-7025, the contract may be modified, prior to release or
disclosure, to include such clause in lieu of requiring the contractor to complete a use
and non-disclosure agreement.

(6) Contracting activities shall establish procedures to assure that computer
software or computer software documentation marked with government purpose rights
legends are released or disclosed, including a release or disclosure through a
Government solicitation, only to persons subject to the use and non-disclosure
restrictions. Public announcements in the Commerce Business Daily or other
publications must provide notice of the use and non-disclosure requirements. Class use
and non-disclosure agreements (e.g., agreements covering all solicitations received by
the XYZ company within a reasonable period) are authorized and may be obtained at
any time prior to release or disclosure of the government purpose rights software or
documentation. Documents transmitting government purpose rights software or
documentation to persons under class agreements shall identify the specific software or
documentation subject to government purpose rights and the class agreement under
which such software or documentation are provided.

(c) Restricted rights.
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(1) The Government obtains restricted rights in noncommercial computer
software, required to be delivered or otherwise provided to the Government under a
contract, that was developed exclusively at private expense.

(2) Contractors are not required to provide the Government additional rights in
computer software delivered or otherwise provided to the Government with restricted
rights. When the Government has a need for additional rights, the Government must
negotiate with the contractor to determine if there are acceptable terms for transferring
such rights. List or describe all software in which the contractor has granted the
Government additional rights in a license agreement made part of the contract (see
paragraph (d) of this subsection). The license shall enumerate the specific additional
rights granted to the Government.

(d) Specifically negotiated license rights. Negotiate specific licenses when the
parties agree to modify the standard license rights granted to the Government or when
the Government wants to obtain rights in computer software in which it does not have
rights. When negotiating to obtain, relinquish, or increase the Government's rights in
computer software, consider the planned software maintenance philosophy, anticipated
time or user sharing requirements, and other factors which may have relevance for a
particular procurement. If negotiating to relinquish rights in computer software
documentation, consider the administrative burden associated with protecting
documentation subject to restrictions from unauthorized release or disclosure. The
negotiated license rights must stipulate the rights granted the Government to use,
modify, reproduce, release, perform, display, or disclose the software or documentation
and the extent to which the Government may authorize others to do so. Identify all
negotiated rights in a license agreement made part of the contract.

(e) Rights in derivative computer software or computer software documentation. The
clause at 252.227-7014 protects the Government's rights in computer software,
computer software documentation, or portions thereof that the contractor subsequently
uses to prepare derivative software or subsequently embeds or includes in other
software or documentation. The Government retains the rights it obtained under the
development contract in the unmodified portions of the derivative software or
documentation.

227.7203-6 Contract clauses.

(a)(1) Use the clause at 252.227-7014, Rights in Noncommercial Computer Software
and Noncommercial Computer Software Documentation, in solicitations and contracts
when the successful offeror(s) will be required to deliver computer software or computer
software documentation. Do not use the clause when the only deliverable items are
technical data (other than computer software documentation), commercial computer
software or commercial computer software documentation, commercial items (see
227.7102-3), special works (see 227.7205), or contracts under the Small Business
Innovation Research Program (see 227.7104). Except as provided in 227.7107-2, do not
use the clause in architect-engineer and construction contracts.

(2) Use the clause at 252.227-7014 with its Alternate I in research contracts
when the contracting officer determines, in consultation with counsel, that public
dissemination by the contractor would be—

(1) In the interest of the Government; and
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(1) Facilitated by the Government relinquishing its right to publish the
work for sale, or to have others publish the work for sale on behalf of the Government.

(b) Use the clause at 252.227-7016, Rights in Bid or Proposal Information, in
solicitations and contracts that include the clause at 252.227-7014.

(c) Use the clause at 252.227-7019, Validation of Asserted Restrictions--Computer
Software, 1n solicitations and contracts that include the clause at 252.227-7014. The
clause provides procedures for the validation of asserted restrictions on the
Government's rights to use, release, or disclose computer software.

(d) Use the clause at 252.227-7025, Limitations on the Use or Disclosure of
Government-Furnished Information Marked with Restrictive Legends, in solicitations
and contracts when it is anticipated that the Government will provide the contractor,
for performance of its contract, computer software or computer software documentation
marked with another contractor's restrictive legend(s).

(e) Use the provision at 252.227-7028, Technical Data or Computer Software
Previously Delivered to the Government, in solicitations when the resulting contract
will require the contractor to deliver computer software or computer software
documentation. The provision requires offerors to identify any software or
documentation specified in the solicitation as deliverable items that are the same or
substantially the same as software or documentation which the offeror has delivered or
1s obligated to deliver, either as a contractor or subcontractor, under any other federal
agency contract.

() Use the clause at 252.227-7037, Validation of Restrictive Markings on Technical
Data, in solicitations and contracts that include the clause at 252.227-7014 when the
contractor will be required to deliver noncommercial computer software documentation
(technical data). The clause implements statutory requirements under 10 U.S.C. 2321.
Paragraph (e) of the clause contains information that must be included in a formal
challenge.

227.7203-7 Reserved.

227.7203-8 Deferred delivery and deferred ordering of computer software and
computer software documentation.

(a) Deferred delivery. Use the clause at 252.227-7026, Deferred Delivery of
Technical Data or Computer Software, when it is in the Government's interests to defer
the delivery of computer software or computer software documentation. The clause
permits the contracting officer to require the delivery of data identified as “deferred
delivery” data or computer software at any time until two years after acceptance by the
Government of all items (other than technical data or computer software) under the
contract or contract termination, whichever is later. The obligation of subcontractors or
suppliers to deliver such data expires two years after the date the prime contractor
accepts the last item from the subcontractor or supplier for use in the performance of
the contract. The contract must specify the computer software or computer software
documentation that is subject to deferred delivery. The contracting officer shall notify
the contractor sufficiently in advance of the desired delivery date for such software or
documentation to permit timely delivery.
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(b) Deferred ordering. Use the clause at 252.227-7027, Deferred Ordering of
Technical Data or Computer Software, when a firm requirement for software or
documentation has not been established prior to contract award but there is a potential
need for computer software or computer software documentation. Under this clause,
the contracting officer may order any computer software or computer software
documentation generated in the performance of the contract or any subcontract
thereunder at any time until three years after acceptance of all items (other than
technical data or computer software) under the contract or contract termination,
whichever is later. The obligation of subcontractors to deliver such technical data or
computer software expires three years after the date the contractor accepts the last
1item under the subcontract. When the software or documentation are ordered, the
delivery dates shall be negotiated and the contractor compensated only for converting
the software or documentation into the prescribed form, reproduction costs, and
delivery costs.

227.7203-9 Copyright.

(a) Copyright license.

(1) The clause at 252.227-7014, Rights in Noncommercial Computer Software
and Noncommercial Computer Software Documentation, requires a contractor to grant,
or obtain for the Government license rights which permit the Government to reproduce
the software or documentation, distribute copies, perform or display the software or
documentation and, through the right to modify data, prepare derivative works. The
extent to which the Government, and others acting on its behalf, may exercise these
rights varies for each of the standard data rights licenses obtained under the clause.
When non-standard license rights in computer software or computer software
documentation will be negotiated, negotiate the extent of the copyright license
concurrent with negotiations for the data rights license. Do not negotiate copyright
licenses for computer software that provide less rights than the standard restricted
rights in computer software license. For computer software documentation, do not
negotiate a copyright license that provides less rights than the standard limited rights
in technical data license.

(2) The clause at 252.227-7013, Rights in Technical Data--Noncommercial
Items, does not permit a contractor to incorporate a third party's copyrighted software
into a deliverable software item unless the contractor has obtained an appropriate
license for the Government and, when applicable, others acting on the Government's
behalf, or has obtained the contracting officer's written approval to do so. Grant
approval to use third party copyrighted software in which the Government will not
receive a copyright license only when the Government's requirements cannot be
satisfied without the third party material or when the use of the third party material
will result in cost savings to the Government which outweigh the lack of a copyright
license.

(b) Copyright considerations--special works. See 227.7205 for copyright
considerations when acquiring special works.

227.7203-10 Contractor identification and marking of computer software or
computer software documentation to be furnished with restrictive markings.
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(a) Identification requirements.

(1) The solicitation provision at 252.227-7017, Identification and Assertion of
Use, Release, or Disclosure Restrictions, requires offerors to identify, prior to contract
award, any computer software or computer software documentation that an offeror
asserts should be provided to the Government with restrictions on use, modification,
reproduction, release, or disclosure. This requirement does not apply to restrictions
based solely on copyright. The notification and identification must be submitted as an
attachment to the offer. If an offeror fails to submit the attachment or fails to complete
the attachment in accordance with the requirements of the solicitation provision, such
failure shall constitute a minor informality. Provide offerors an opportunity to remedy
a minor informality in accordance with the procedures at FAR 14.405 or 15.306(a). An
offeror's failure to correct an informality within the time prescribed by the contracting
officer shall render the offer ineligible for award.

(2) The procedures for correcting minor informalities shall not be used to obtain
information regarding asserted restrictions or an offeror's suggested asserted rights
category. Questions regarding the justification for an asserted restriction or asserted
rights category must be pursued in accordance with the procedures at 227.7203-13.

(3) The restrictions asserted by a successful offeror shall be attached to its
contract unless, in accordance with the procedures at 227.7203-13, the parties have
agreed that an asserted restriction is not justified. The contract attachment shall
provide the same information regarding identification of the computer software or
computer software documentation, the asserted rights category, the basis for the
assertion, and the name of the person asserting the restrictions as required by
paragraph (d) of the solicitation provision at 252.227-7017. Subsequent to contract
award, the clause at 252.227-7014, Rights in Noncommercial Computer Software and
Noncommercial Computer Software Documentation, permits a contractor to make
additional assertions under certain conditions. The additional assertions must be made
in accordance with the procedures and in the format prescribed by that clause.

(4) Neither the pre- or post-award assertions made by the contractor nor the
fact that certain assertions are identified in the attachment to the contract, determine
the respective rights of the parties. As provided at 227.7203-13, the Government has
the right to review, verify, challenge and validate restrictive markings.

(56) Information provided by offerors in response to the solicitation provision at
252.227-7017 may be used in the source selection process to evaluate the impact on
evaluation factors that may be created by restrictions on the Government's ability to
use or disclose computer software or computer software documentation.

(b) Contractor marking requirements. The clause at 252.227-7014, Rights in
Noncommercial Computer Software and Noncommercial Computer Software
Documentation—

(1) Requires a contractor who desires to restrict the Government's rights in
computer software or computer software documentation to place restrictive markings
on the software or documentation, provides instructions for the placement of the
restrictive markings, and authorizes the use of certain restrictive markings. When it is
anticipated that the software will or may be used in combat or situations which
simulate combat conditions, do not permit contractors to insert instructions into
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computer programs that interfere with or delay operation of the software to display a
restrictive rights legend or other license notice; and

(2) Requires a contractor to deliver, furnish, or otherwise provide to the
Government any computer software or computer software documentation in which the
Government has previously obtained rights with the Government's pre-existing rights
in that software or documentation unless the parties have agreed otherwise or
restrictions on the Government's rights to use, modify, reproduce, release, or disclose
the software or documentation have expired. When restrictions are still applicable, the
contractor is permitted to mark the software or documentation with the appropriate
restrictive legend.

(¢) Unmarked computer software or computer software documentation.

(1) Computer software or computer software documentation delivered or
otherwise provided under a contract without restrictive markings shall be presumed to
have been delivered with unlimited rights and may be released or disclosed without
restriction. To the extent practicable, if a contractor has requested permission (see
paragraph (c)(2) of this subsection) to correct an inadvertent omission of markings, do
not release or disclose the software or documentation pending evaluation of the request.

(2) A contractor may request permission to have appropriate legends placed on
unmarked computer software or computer software documentation at its expense. The
request must be received by the contracting officer within six months following the
furnishing or delivery of such software or documentation, or any extension of that time
approved by the contracting officer. The person making the request must—

(1) Identify the software or documentation that should have been marked,;

(1) Demonstrate that the omission of the marking was inadvertent, the
proposed marking is justified and conforms with the requirements for the marking of
computer software or computer software documentation contained in the clause at
252.227-7014; and

(i11) Acknowledge, in writing, that the Government has no liability with
respect to any disclosure, reproduction, or use of the software or documentation made
prior to the addition of the marking or resulting from the omission of the marking.

(3) Contracting officers should grant permission to mark only if the software or
documentation were not distributed outside the Government or were distributed
outside the Government with restrictions on further use or disclosure.

227.7203-11 Contractor procedures and records.

(a) The clause at 252.227-7014, Rights in Noncommercial Computer Software and
Noncommercial Computer Software Documentation, requires a contractor, and its
subcontractors or suppliers that will deliver computer software or computer software
documentation with other than unlimited rights, to establish and follow written
procedures to assure that restrictive markings are used only when authorized and to
maintain records to justify the validity of restrictive markings.
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(b) The clause at 252.227-7019, Validation of Asserted Restrictions--Computer
Software, requires contractors and their subcontractors or suppliers at any tier to
maintain records sufficient to justify the validity of markings that assert restrictions on
the use, modification, reproduction, release, performance, display, or disclosure of
computer software.

227.7203-12 Government right to establish conformity of markings.
(a) Nonconforming markings.

(1) Authorized markings are identified in the clause at 252.227-7014, Rights in
Noncommercial Computer Software and Noncommercial Computer Software
Documentation. All other markings are nonconforming markings. An authorized
marking that is not in the form, or differs in substance, from the marking requirements
in the clause at 252.227-7014 is also a nonconforming marking.

(2) The correction of nonconforming markings on computer software is not
subject to 252.227-7019, Validation of Asserted Restrictions--Computer Software, and
the correction of nonconforming markings on computer software documentation
(technical data) is not subject to 252.227-7037, Validation of Restrictive Markings on
Technical Data. To the extent practicable, the contracting officer should return
computer software or computer software documentation bearing nonconforming
markings to the person who has placed the nonconforming markings on the software or
documentation to provide that person an opportunity to correct or strike the
nonconforming markings at that person's expense. If that person fails to correct the
nonconformity and return the corrected software or documentation within 60 days
following the person's receipt of the software or documentation, the contracting officer
may correct or strike the nonconformity at that person's expense. When it is
1impracticable to return computer software or computer software documentation for
correction, contracting officers may unilaterally correct any nonconforming markings at
Government expense. Prior to correction, the software or documentation may be used
in accordance with the proper restrictive marking.

(b) Unjustified markings.

(1) An unjustified marking is an authorized marking that does not depict
accurately restrictions applicable to the Government's use, modification, reproduction,
release, or disclosure of the marked computer software or computer software
documentation. For example, a restricted rights legend placed on computer software
developed under a Government contract either exclusively at Government expense or
with mixed funding (situations under which the Government obtains unlimited or
government purpose rights) is an unjustified marking.

(2) Contracting officers have the right to review and challenge the validity of
unjustified markings. However, at any time during performance of a contract and
notwithstanding existence of a challenge, the contracting officer and the person who
has asserted a restrictive marking may agree that the restrictive marking is not
justified. Upon such agreement, the contracting officer may, at his or her election,
either—

(1) Strike or correct the unjustified marking at that person's expense; or
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(1) Return the computer software or computer software documentation to
the person asserting the restriction for correction at that person's expense. If the
software or documentation are returned and that person fails to correct or strike the
unjustified restriction and return the corrected software or documentation to the
contracting officer within 60 days following receipt of the software or documentation,
the unjustified marking shall be corrected or stricken at that person's expense.

227.7203-13 Government right to review, verify, challenge and validate
asserted restrictions.

(a) General. An offeror's or contractor's assertion(s) of restrictions on the
Government's rights to use, modify, reproduce, release, or disclose computer software or
computer software documentation do not, by themselves, determine the extent of the
Government's rights in such software or documentation. The Government may require
an offeror or contractor to submit sufficient information to permit an evaluation of a
particular asserted restriction and may challenge asserted restrictions when there are
reasonable grounds to believe that an assertion is not valid.

(b) Requests for information. Contracting officers should have a reason to suspect
that an asserted restriction might not be correct prior to requesting information. When
requesting information, provide the offeror or contractor the reason(s) for suspecting
that an asserted restriction might not be correct. A need for additional license rights is
not, by itself, a sufficient basis for requesting information concerning an asserted
restriction. Follow the procedures at 227.7203-5(d) when additional license rights are
needed but there is no basis to suspect that an asserted restriction might not be valid.

(c) Transacting matters directly with subcontractors. The clause at 252.227-7019,
Validation of Asserted Restrictions--Computer Software, obtains the contractor's
agreement that the Government may transact matters under the clause directly with a
subcontractor or supplier, at any tier, without creating or implying privity of contract.
Contracting officers should permit a subcontractor or supplier to transact challenge and
validation matters directly with the Government when—

(1) A subcontractor's or supplier's business interests in its technical data would
be compromised if the data were disclosed to a higher tier contractor;

(2) There is reason to believe that the contractor will not respond in a timely
manner to a challenge and an untimely response would jeopardize a subcontractor's or
supplier's right to assert restrictions; or

(3) Requested to do so by a subcontractor or supplier.

(d) Major systems. When the contracting officer challenges an asserted restriction
regarding noncommercial computer software for a major system or a subsystem or
component thereof on the basis that the computer software was not developed
exclusively at private expense, the contracting officer shall sustain the challenge unless
information provided by the contractor or subcontractor demonstrates that the
computer software was developed exclusively at private expense.

(e) Challenging asserted restrictions.
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(1) Pre-award considerations. The challenge procedures in the clause at
252.227-7019 could significantly delay competitive procurements. Therefore, avoid
challenging asserted restrictions prior to a competitive contract award unless resolution
of the assertion is essential for successful completion of the procurement.

(2) Computer software documentation. Computer software documentation is
technical data. Challenges to asserted restrictions on the Government's rights to use,
modify, reproduce, release, perform, display, or disclose computer software
documentation must be made in accordance with the clause at 252.227-7037,
Validation of Restrictive Markings on Technical Data, and the guidance at 227.7103-13.
The procedures in the clause at 252.227-7037 implement requirements contained in 10
U.S.C. 2321. Resolution of questions regarding the validity of asserted restrictions
using the process described at 227.7103-12(b)(2) is strongly encouraged.

(3) Computer software.

(1) Asserted restrictions should be reviewed before acceptance of the
computer software deliverable under a contract. The Government's right to challenge
an assertion expires three years after final payment under the contract or three years
after delivery of the software, whichever is later. Those limitations on the
Government's challenge rights do not apply to software that is publicly available, has
been furnished to the Government without restrictions, or has been otherwise made
available without restrictions.

(11) Contracting officers must have reasonable grounds to challenge the
current validity of an asserted restriction. Before challenging an asserted restriction,
carefully consider all available information pertaining to the asserted restrictions.
Resolution of questions regarding the validity of asserted restrictions using the process
described at 227.7203-12(b)(2) is strongly encouraged. After consideration of the
situations described in paragraph (c) of this subsection, contracting officers may request
the person asserting a restriction to furnish a written explanation of the facts and
supporting documentation for the assertion in sufficient detail to enable the contracting
officer to determine the validity of the assertion. Additional supporting documentation
may be requested when the explanation provided by that person does not, in the
contracting officer's opinion, establish the validity of the assertion.

(i11) Assertions may be challenged whether or not supporting
documentation was requested. Challenges must be in writing and issued to the person
asserting the restriction.

(4) Extension of response time. The contracting officer, at his or her discretion,
may extend the time for response contained in a challenge, as appropriate, if the
contractor submits a timely written request showing the need for additional time to
prepare a response.

() Validating or denying asserted restrictions.

(1) Contracting officers must promptly issue a final decision denying or
sustaining the validity of each challenged assertion unless the parties have agreed on
the disposition of the assertion. When a final decision denying the validity of an
asserted restriction is made following a timely response to a challenge, the Government
1s obligated to continue to respect the asserted restrictions through final disposition of
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any appeal unless the agency head notifies the person asserting the restriction that
urgent or compelling circumstances do not permit the Government to continue to
respect the asserted restriction. See 252.227-7019(g) for restrictions applicable
following a determination of urgent and compelling circumstances.

(2) Only a contracting officer's final decision, or actions of an agency Board of
Contract Appeals or a court of competent jurisdiction, that sustain the validity of an
asserted restriction constitute validation of the restriction.

(g) Multiple challenges to an asserted restriction. When more than one contracting
officer challenges an asserted restriction, the contracting officer who made the earliest
challenge is responsible for coordinating the Government challenges. That contracting
officer shall consult with all other contracting officers making challenges, verify that all
challenges apply to the same asserted restriction and, after consulting with the
contractor, subcontractor, or supplier asserting the restriction, issue a schedule that
provides that person a reasonable opportunity to respond to each challenge.

227.7203-14 Conformity, acceptance, and warranty of computer software and
computer software documentation.

(a) Computer software documentation. Computer software documentation is
technical data. See 227.7103-14 for appropriate guidance and statutory requirements.

(b) Computer software.

(1) Conformity and acceptance. Solicitations and contracts requiring the
delivery of computer software shall specify the requirements the software must satisfy
to be acceptable. Contracting officers, or their authorized representatives, are
responsible for determining whether computer software tendered for acceptance
conforms to the contractual requirements. Except for nonconforming restrictive
markings (follow the procedures at 227.7203-12(a) if nonconforming markings are the
sole reason computer software tendered for acceptance fails to conform to contractual
requirements), do not accept software that does not conform in all respects to applicable
contractual requirements. Correction or replacement of nonconforming software, or an
equitable reduction in contract price when correction or replacement of the
nonconforming data is not practicable or is not in the Government's interests, shall be
accomplished in accordance with—

(1) The provisions of a contract clause providing for inspection and
acceptance of deliverables and remedies for nonconforming deliverables; or

(1) The procedures at FAR 46.407(c) through (g), if the contract does not
contain an inspection clause providing remedies for nonconforming deliverables.

(2) Warranties.
(1) Weapon systems. Computer software that is a component of a weapon

system or major subsystem should be warranted as part of the weapon system
warranty. Follow the procedures at 246.7.

(1) Non-weapon systems. Approval of the chief of the contracting office must
be obtained to use a computer software warranty other than a weapon system
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warranty. Consider the factors at FAR 46.703 in deciding whether to obtain a
computer software warranty. When approval for a warranty has been obtained, the
clause at 252.246-7001, Warranty of Data, and its alternates, may be appropriately
modified for use with computer software or a procurement specific clause may be
developed.

227.7203-15 Subcontractor rights in computer software or computer software
documentation.

(a) Subcontractors and suppliers at all tiers should be provided the same protection
for their rights in computer software or computer software documentation as are
provided to prime contractors.

(b) The clauses at 252.227-7019, Validation of Asserted Restrictions--Computer
Software, and 252.227-7037, Validation of Restrictive Markings on Technical Data,
obtain a contractor's agreement that the Government's transaction of validation or
challenge matters directly with subcontractors at any tier does not establish or imply
privity of contract. When a subcontractor or supplier exercises its right to transact
validation matters directly with the Government, contracting officers shall deal directly
with such persons, as provided at 227.7203-13(c) for computer software and 227.7103-
13(c)(3) for computer software documentation (technical data).

(c) Require prime contractors whose contracts include the following clauses to
include those clauses, without modification except for appropriate identification of the
parties, in contracts with subcontractors or suppliers who will be furnishing computer
software in response to a Government requirement (see 227.7103-15(c) for clauses
required when subcontractors or suppliers will be furnishing computer software
documentation (technical data)):

(1) 252.227-7014, Rights in Noncommercial Computer Software and
Noncommercial Computer Software Documentation;

(2) 252.227-7019, Validation of Asserted Restrictions—Computer Software;

(3) 252.227-7025, Limitations on the Use or Disclosure of Government
Furnished Information Marked with Restrictive Legends; and

(4) 252.227-7028, Technical Data or Computer Software Previously Delivered
to the Government.

(d) Do not require contractors to have their subcontractors or suppliers at any tier
relinquish rights in technical data to the contractor, a higher tier subcontractor, or to
the Government, as a condition for award of any contract, subcontract, purchase order,
or similar instrument except for the rights obtained by the Government under the
provisions of the Rights in Noncommercial Computer Software and Noncommercial
Computer Software Documentation clause contained in the contractor's contract with
the Government.

227.7203-16 Providing computer software or computer software
documentation to foreign governments, foreign contractors, or international
organizations.
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Computer software or computer software documentation may be released or disclosed to
foreign governments, foreign contractors, or international organizations only if release
or disclosure 1s otherwise permitted both by Federal export controls and other national
security laws or regulations. Subject to such laws and regulations, the Department of
Defense—

(a) May release or disclose computer software or computer software documentation
in which it has obtained unlimited rights to such foreign entities or authorize the use of
such data by those entities; and

(b) Shall not release or disclose computer software or computer software
documentation for which restrictions on use, release, or disclosure have been asserted to
such foreign entities or authorize the use of such data by those entities, unless the
intended recipient is subject to the same provisions as included in the use and non-
disclosure agreement at 227.7103-7 and the requirements of the clause at 252.227-
7014, Rights in Noncommercial Computer Software and Noncommercial Computer
Software Documentation, governing use, modification, reproduction, release,
performance, display, or disclosure of such data have been satisfied.

2217.7203-17 Overseas contracts with foreign sources.

(a) The clause at 252.227-7032, Rights in Technical Data and Computer Software
(Foreign), may be used in contracts with foreign contractors to be performed overseas,
except Canadian purchases (see paragraph (c) of this subsection) in lieu of the clause at
252.227-7014, Rights in Noncommercial Computer Software and Noncommercial
Computer Software Documentation, when the Government requires the unrestricted
right to use, modify, reproduce, release, perform, display, or disclose all computer
software or computer software documentation to be delivered under the contract. Do
not use the clause in contracts for special works.

(b) When the Government does not require unlimited rights, the clause at 252.227-
7032 may be modified to accommodate the needs of a specific overseas procurement
situation. The Government should obtain rights to the computer software or computer
software documentation that are not less than the rights the Government would have
obtained under the software rights clause(s) prescribed in this part for a comparable
procurement performed within the United States or its outlying areas.

(c) Contracts for Canadian purchases shall include the appropriate software rights
clause prescribed in this part for a comparable procurement performed within the
United States or its outlying areas.

227.7204 Contracts under the Small Business Innovation Research Program.
When contracting under the Small Business Innovation Research Program, follow the
procedures at 227.7104.
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227.7205 Contracts for special works.

(a) Use the clause at 252.227-7020, Rights in Special Works, in solicitations and
contracts where the Government has a specific need to control the distribution of
computer software or computer software documentation first produced, created, or
generated in the performance of a contract and required to be delivered under that
contract, including controlling distribution by obtaining an assignment of copyright, or
a specific need to obtain indemnity for liabilities that may arise out of the creation,
delivery, use, modification, reproduction, release, performance, display, or disclosure of
such software or documentation. Use the clause—

(1) In lieu of the clause at 252.227-7014, Rights in Noncommercial Computer
Software and Noncommercial Computer Software Documentation, when the
Government must own or control copyright in all computer software or computer
software documentation first produced, created, or generated and required to be
delivered under a contract; or

(2) In addition to the clause at 252.227-7014 when the Government must own
or control copyright in some of the computer software or computer software
documentation first produced, created, or generated and required to be delivered under
a contract. The specific software or documentation in which the Government must own
or control copyright must be identified in a special contract requirement.

(b) Although the Government obtains an assignment of copyright and unlimited
rights in the computer software or computer software documentation delivered as a
special work under the clause at 252.227-7020, the contractor retains use and
disclosure rights in that software or documentation. If the Government needs to
restrict a contractor's rights to use or disclose a special work, it must also negotiate a
special license which specifically restricts the contractor's use or disclosure rights.

(c) The clause at 252.227-7020 does not permit a contractor to incorporate into a
special work any work copyrighted by others unless the contractor obtains the
contracting officer's permission to do so and obtains for the Government a non-
exclusive, paid up, world-wide license to make and distribute copies of that work, to
prepare derivative works, to perform or display any portion of that work, and to permit
others to do so for government purposes. Grant permission only when the
Government's requirements cannot be satisfied unless the third party work is included
in the deliverable work.

(d) Examples of other works which may be procured under the clause at
252.227-7020 include, but are not limited to, audiovisual works, scripts, soundtracks,
musical compositions, and adaptations; histories of departments, agencies, services or
units thereof; surveys of Government establishments; instructional works or guidance
to Government officers and employees on the discharge of their official duties; reports,
books, studies, surveys or similar documents; collections of data containing information
pertaining to individuals that, if disclosed, would violate the right of privacy or publicity
of the individuals to whom the information relates; or investigative reports.

227.7206 Contracts for architect-engineer services.
Follow 227.7107 when contracting for architect-engineer services.

227.7207 Contractor data repositories.
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Follow 227.7108 when it is in the Government's interests to have a data repository
include computer software or to have a separate computer software repository.
Contractual instruments establishing the repository requirements must appropriately
reflect the repository manager's software responsibilities.
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234.001 Definition.
As used in this subpart—

“Acceptable earned value management system” and “earned value management
system” are defined in the clause at 252.234-7002, Earned Value Management System.

“Significant deficiency” is defined in the clause at 252.234-7002, Earned Value
Management System, and is synonymous with “noncompliance.”

234.003 Responsibilities.

DoDD 5000.01, The Defense Acquisition System, and DoDI 5000.02, Operation of the
Defense Acquisition System, contain the DoD implementation of OMB Circular A-109
and OMB Circular A-11.

234.004 Acquisition strategy.

(1) See 209.570 for policy applicable to acquisition strategies that consider the use
of lead system integrators.

(2) In accordance with Section 818 of the National Defense Authorization Act for
Fiscal Year 2007 (Pub. L. 109-364), for major defense acquisition programs as defined
in 10 U.S.C. 2430—

(1) The Milestone Decision Authority shall select, with the advice of the
contracting officer, the contract type for a development program at the time of
Milestone B approval or, in the case of a space program, Key Decision Point B approval,

(1) The basis for the contract type selection shall be documented in the
acquisition strategy. The documentation—

(A) Shall include an explanation of the level of program risk; and

(B) If program risk is determined to be high, shall outline the steps taken to
reduce program risk and the reasons for proceeding with Milestone B approval despite
the high level of program risk; and

(111) If a cost-type contract is selected, the contract file shall include the
Milestone Decision Authority’s written determination that—

(A) The program is so complex and technically challenging that it would not
be practicable to reduce program risk to a level that would permit the use of a fixed-
price type contract; and

(B) The complexity and technical challenge of the program is not the result
of a failure to meet the requirements of 10 U.S.C. 2366a.

234.005-1 Competition.
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(1) A contract that is initially awarded from the competitive selection of a proposal
resulting from a general solicitation may contain a contract line item or contract option
for the provision of advanced component development or prototype of technology
developed under the contract or the delivery of initial or additional prototype items if
the item or a prototype thereof is created as the result of work performed under the
contract only when it adheres to the following limitations:

(1) The contract line item or contract option shall be limited to the minimal
amount of initial or additional prototype items that will allow for timely competitive
solicitation and award of a follow-on development or production contract for those
items.

(1) The term of the contract line item or contract option shall be for not more
than 12 months.

(111) The dollar value of the work to be performed pursuant to the contract line
1tem or contract option shall not exceed the lesser of—

(A) The amount that is three times the dollar value of the work previously
performed under the contract; or

(B) $20 million.

(2) A contract line item or contract option may not be exercised under this authority
after September 30, 2014.
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SUBPART 234.2—EARNED VALUE MANAGEMENT SYSTEM
(Revised December 7, 2011)

234.201 Policy.
(1) DoD applies the earned value management system requirement as follows:

(1) For cost or incentive contracts and subcontracts valued at $20,000,000 or
more, the earned value management system shall comply with the guidelines in the
American National Standards Institute/Electronic Industries Alliance Standard 748,
Earned Value Management Systems (ANSI/EIA-748).

(11) For cost or incentive contracts and subcontracts valued at $50,000,000 or
more, the contractor shall have an earned value management system that has been

determined by the cognizant Federal agency to be in compliance with the guidelines in
ANSI/EIA-748.

(111) For cost or incentive contracts and subcontracts valued at less than
$20,000,000—

(A) The application of earned value management is optional and is a risk-
based decision;

(B) A decision to apply earned value management shall be documented in
the contract file; and

(C) Follow the procedures at PGI 234.201(1)(ii1) for conducting a cost-
benefit analysis.

(iv) For firm-fixed-price contracts and subcontracts of any dollar value—
(A) The application of earned value management is discouraged; and

(B) Follow the procedures at PGI 234.201(1)(iv) for obtaining a waiver
before applying earned value management.

(2) When an offeror proposes a plan for compliance with the earned value
management system guidelines in ANSI/EIA-748, follow the review procedures at PGI
234.201(2).

(3) The Defense Contract Management Agency is responsible for determining
earned value management system compliance when DoD is the cognizant Federal
agency.

(4) See PGI 234.201(3) for additional guidance on earned value management.

(5) The cognizant contracting officer, in consultation with the functional specialist
and auditor, shall—

(1) Determine the acceptability of the contractor's earned value
management system and approve or disapprove the system; and
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(1) Pursue correction of any deficiencies.

(6) In evaluating the acceptability of a contractor’s earned value management
system, the contracting officer, in consultation with the functional specialist and
auditor, shall determine whether the contractor’s earned value management system
complies with the system criteria for an acceptable earned value management system
as prescribed in the clause at 252.234-7002, Earned Value Management System.

(7) Disposition of findings—

(1) Reporting of findings. The functional specialist or auditor shall
document findings and recommendations in a report to the contracting officer. If the
functional specialist or auditor identifies any significant deficiencies in the contractor’s
earned value management system, the report shall describe the deficiencies in
sufficient detail to allow the contracting officer to understand the deficiencies.

(11) Initial determination. (A) The contracting officer shall review all
findings and recommendations and, if there are no significant deficiencies, shall
promptly notify the contractor, in writing, that the contractor’s earned value
management system is acceptable and approved; or

(B) If the contracting officer finds that there are one or more significant
deficiencies (as defined in the clause at 252.234-7002, Earned Value Management
System) due to the contractor’s failure to meet one or more of the earned value

management system criteria in the clause at 252.234-7002, the contracting officer
shall—

(I) Promptly make an initial written determination of any
significant deficiencies and notify the contractor, in writing, providing a description of
each significant deficiency in sufficient detail to allow the contractor to understand the
deficiencies;

(2) Request the contractor to respond, in writing, to the initial
determination within 30 days; and

(3) Evaluate the contractor’s response to the initial determination,
in consultation with the auditor or functional specialist, and make a final
determination.

(1) Final determination. (A) The contracting officer shall make a final
determination and notify the contractor, in writing, that—

(I) The contractor’s earned value management system is
acceptable and approved, and no significant deficiencies remain, or

(2) Significant deficiencies remain. The notice shall identify any
remaining significant deficiencies, and indicate the adequacy of any proposed or
completed corrective action. The contracting officer shall—

(1) Request that the contractor, within 45 days of receipt of the
final determination, either correct the deficiencies or submit an acceptable corrective
action plan showing milestones and actions to eliminate the deficiencies;
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(i1) Disapprove the system in accordance with the clause at
252.234-7002, Earned Value Management System, when initial validation is not
successfully completed within the timeframe approved by the contracting officer, or the
contracting officer determines that the existing earned value management system
contains one or more significant deficiencies in high-risk guidelines in ANSI/EIA-748
standards (guidelines 1, 3, 6, 7, 8, 9, 10, 12, 16, 21, 23, 26, 27, 28, 30, or 32). When the
contracting officer determines that the existing earned value management system
contains one or more significant deficiencies in one or more of the remaining 16
guidelines in ANSI/EIA-748 standards, the contracting officer shall use discretion to
disapprove the system based on input received from functional specialists and the
auditor; and

(zit) Withhold payments in accordance with the clause at
252.242-7005, Contractor Business Systems, if the clause is included in the contract.

(B) Follow the procedures relating to monitoring a contractor's
corrective action and the correction of significant deficiencies at PGI 234.201(7).

(8) System approval. The contracting officer shall promptly approve a
previously disapproved earned value management system and notify the contractor
when the contracting officer determines that there are no remaining significant
deficiencies.

(9) Contracting officer notifications. The cognizant contracting officer shall
promptly distribute copies of a determination to approve a system, disapprove a system
and withhold payments, or approve a previously disapproved system and release
withheld payments to the auditor; payment office; affected contracting officers at the
buying activities; and cognizant contracting officers in contract administration
activities.

234.203 Solicitation provisions and contract clause.
For cost or incentive contracts valued at $20,000,000 or more, and for other contracts
for which EVMS will be applied in accordance with 234.201(1)(111) and (v)—

(1) Use the provision at 252.234-7001, Notice of Earned Value Management
System, instead of the provisions at FAR 52.234-2, Notice of Earned Value
Management System — Pre-Award IBR, and FAR 52.234-3, Notice of Earned Value
Management System — Post-Award IBR, in the solicitation; and

(2) Use the clause at 252.234-7002, Earned Value Management System, instead of
the clause at FAR 52.234-4, Earned Value Management System, in the solicitation and
contract.
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SUBPART 237.1-SERVICE CONTRACTS-GENERAL
(Revised December 7, 2011)

237.101 Definitions.
As used in this subpart—

“Increased performance of security-guard functions,”

(1) In the case of an installation or facility where no security-guard functions were
performed as of September 10, 2001, the entire scope or extent of the performance of
security-guard functions at the installation or facility after such date; and

(2) In the case of an installation or facility where security-guard functions were
performed within a lesser scope of requirements or to a lesser extent as of
September 10, 2001, than after such date, the increment of the performance of security-
guard functions at the installation or facility that exceeds such lesser scope of
requirements or extent of performance.

“Senior mentors” means retired flag, general, or other military officers or retired
senior civilian officials who provide expert experience-based mentoring, teaching,
training, advice, and recommendations to senior military officers, staff, and students as
they part1c1pate In war games, warfighting courses, operational planmng, operational
exercises, and decision-making exercises.

237.102 Policy.

(¢) In addition to the prohibition on award of contracts for the performance of
inherently governmental functions, contracting officers shall not award contracts for
functions that are exempt from private sector performance. See 207.503(e) for the
associated documentation requirement.

(e) Program officials shall obtain assistance from contracting officials through the
Peer Review process at 201.170.

237.102-70 Prohibition on contracting for firefighting or security-guard
functions.

(a) Under 10 U.S.C. 2465, the DoD is prohibited from entering into contracts for the
performance of firefighting or security-guard functions at any military installation or
facility unless—

(1) The contract is to be carried out at a location outside the United States and
its outlying areas at which members of the armed forces would have to be used for the
performance of firefighting or security-guard functions at the expense of unit readiness;

(2) The contract will be carried out on a Government-owned but privately
operated 1nstallation;

(3) The contract (or renewal of a contract) is for the performance of a function
under contract on September 24, 1983; or
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(4) The contract—
(1) Is for the performance of firefighting functions;
(1) Is for a period of 1 year or less; and

(111) Covers only the performance of firefighting functions that, in the
absence of the contract, would have to be performed by members of the armed forces
who are not readily available to perform such functions by reason of a deployment.

(b) Under Section 2907 of Pub. L. 103-160, this prohibition does not apply to
services at installations being closed (see Subpart 237.74).

(¢) Under Section 1010 of Pub. L. 107-56, this prohibition does not apply to any
contract that--

(1) Is entered into during the period of time that United States armed forces are
engaged in Operation Enduring Freedom or during the period 180 days thereafter;

(2) Is for the performance of security functions at any military installation or
facility in the United States;

(3) Is awarded to a proximately located local or State government, or a
combination of such governments, whether or not any such government is obligated to
provide such services to the general public without compensation; and

(4) Prescribes standards for the training and other qualifications of local
government law enforcement personnel who perform security functions under the
contract in accordance with criteria established by the Secretary of the department
concerned.

(d)(1) Under Section 332 of Pub. L. 107-314, as amended by Section 333 of Pub. L.
109-364 and Section 343 of Pub. L. 110-181, this prohibition does not apply to any
contract that is entered into for any increased performance of security-guard functions
at a military installation or facility undertaken in response to the terrorist attacks on
the United States on September 11, 2001, if--

(1) Without the contract, members of the Armed Forces are or would be used to
perform the increased security-guard functions;

(i) The agency has determined that--
(A) Recruiting and training standards for the personnel who are to perform
the security-guard functions are comparable to the recruiting and training standards
for DoD personnel who perform the same security-guard functions;

(B) Contractor personnel performing such functions will be effectively
supervised, reviewed, and evaluated; and

(C) Performance of such functions will not result in a reduction in the
security of the installation or facility;
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(111) Contract performance will not extend beyond September 30, 2012; and

(1v) The total number of personnel employed to perform security-guard
functions under all contracts entered into pursuant to this authority does not exceed the
following limitations:

(A) For fiscal year 2007, the total number of such personnel employed under
such contracts on October 1, 2006.

(B) For fiscal year 2008, the number equal to 90 percent of the total number
of such personnel employed under such contracts on October 1, 2006.

(C) For fiscal year 2009, the number equal to 80 percent of the total number
of such personnel employed under such contracts on October 1, 2006.

(D) For fiscal year 2010, the number equal to 70 percent of the total number
of such personnel employed under such contracts on October 1, 2006.

(E) For fiscal year 2011, the number equal to 60 percent of the total number
of such personnel employed under such contracts on October 1, 2006.

(F) For fiscal year 2012, the number equal to 50 percent of the total number
of such personnel employed under such contracts on October 1, 2006.

(2) Follow the procedures at PGI 237.102-70(d) to ensure that the personnel
limitations specified in paragraph (d)(1)(iv) of this subsection are not exceeded.

237.102-71 Limitation on service contracts for military flight simulators.
(a) Definitions. As used in this subsection—

(1) “Military flight simulator” means any system to simulate the form, fit, and
function of a military aircraft that has no commonly available commercial variant.

(2) “Service contract” means any contract entered into by DoD, the principal
purpose of which is to furnish services in the United States through the use of service
employees as defined in 41 U.S.C. 6701.

(b) Under Section 832 of Pub. L. 109-364, as amended by Section 883(b) of Pub. L.
110-181, DoD is prohibited from entering into a service contract to acquire a military
flight simulator. However, the Secretary of Defense may waive this prohibition with
respect to a contract, if the Secretary—

(1) Determines that a waiver is in the national interest; and

(2) Provides an economic analysis to the congressional defense committees at
least 30 days before the waiver takes effect. This economic analysis shall include, at a
minimum—

(1) A clear explanation of the need for the contract; and

(1)) An examination of at least two alternatives for fulfilling the
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requirements that the contract is meant to fulfill, including the following with respect
to each alternative:

(A) A rationale for including the alternative.

(B) A cost estimate of the alternative and an analysis of the quality of
each cost estimate.

(C) A discussion of the benefits to be realized from the alternative.

(D) A best value determination of each alternative and a detailed
explanation of the life-cycle cost calculations used in the determination.

() When reviewing requirements or participating in acquisition planning that
would result in a military department or defense agency acquiring a military flight
simulator, the contracting officer shall notify the program officials of the prohibition in
paragraph (b) of this subsection. If the program officials decide to request a waiver
from the Secretary of Defense under paragraph (b) of this subsection, the contracting
officer shall follow the procedures at PGI 237.102-71.

237.102-72 Contracts for management services.

In accordance with Section 802 of the National Defense Authorization Act for Fiscal
Year 2008 (Pub. L. 110-181), DoD may award a contract for the acquisition of services
the primary purpose of which is to perform acquisition support functions with respect to
the development or production of a major system, only if—

(a) The contract prohibits the contractor from performing inherently governmental
functions;

(b) The DoD organization responsible for the development or production of the
major system ensures that Federal employees are responsible for determining—

(1) Courses of action to be taken in the best interest of the Government; and
(2) Best technical performance for the warfighter; and
(c) The contract requires that the prime contractor for the contract may not advise
or recommend the award of a contract or subcontract for the development or production
of the major system to an entity owned in whole or in part by the prime contractor.
237.102-73 Prohibition on contracts for services of senior mentors.

DoD is prohibited from entering into contracts for the services of senior mentors. See
PGI 237.102-73 for references to DoD policy and implementation guidance.

237.102-74 Taxonomy for the acquisition of services.
See PGI 237.102-74 for OUSD(AT&L) DPAP memorandum, “Taxonomy for the
Acquisition of Services,” dated November 23, 2010.

237.102-75 Guidebook for the acquisition of services.
See PGI 237.102-75 for the “Guidebook for the Acquisition of Services.”

237.102-76 Review criteria for the acquisition of services.
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See PGI 237.102-76 for tenets and review criteria to be used when conducting preaward
and postaward reviews for the acquisition of services.

237.104 Personal services contracts.

(b)(1)) Authorization to acquire the personal services of experts and consultants is
included in 10 U.S.C. 129b. Personal service contracts for expert and consultant
services must also be authorized by a determination and findings (D&F) in accordance
with department/agency regulations.

(A) Generally, the D&F should authorize one contract at a time; however,
an authorizing official may issue a blanket D&F for classes of contracts.

(B) Prepare each D&F in accordance with FAR 1.7 and include a
determination that—

(1) The duties are of a temporary or intermittent nature;

(2) Acquisition of the services is advantageous to the national defense;
(3) DoD personnel with necessary skills are not available;

(4) Excepted appointment cannot be obtained;

(5) A nonpersonal services contract is not practicable;

(6) Statutory authority, 5 U.S.C. 3109 and other legislation, apply; and
(7) Any other determination required by statues has been made.

(1) Personal services contracts for health care are authorized by 10 U.S.C.
1091.

(A) This authority may be used to acquire—
(1) Direct health care services provided in medical treatment facilities;

(2) Health care services at locations outside of medical treatment
facilities (such as the provision of medical screening examinations at military entrance
processing stations); and

(3) Services of clinical counselors, family advocacy program staff, and
victim’s services representatives to members of the Armed Forces and covered
beneficiaries who require such services, provided in medical treatment facilities or
elsewhere. Persons with whom a personal services contract may be entered into under
this authority include clinical social workers, psychologists, psychiatrists, and other
comparable professionals who have advanced degrees in counseling or related academic
disciplines and who meet all requirements for State licensure and board certification
requirements, if any, within their fields of specialization.

(B) Sources for personal services contracts with individuals under the
authority of 10 U.S.C. 1091 shall be selected through the procedures in this section.
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These procedures do not apply to contracts awarded to business entities other than
individuals. Selections made using the procedures in this section are exempt by statute
from FAR Part 6 competition requirements (see 206.001(b)).

(C) Approval requirements for—

(1) Direct health care personal services contracts (see paragraphs
(b)A1)(A)(1) and (2) of this section) and a pay cap are in DoDI 6025.5, Personal Services
Contracts for Health Care Providers.

(1) A request to enter into a personal services contract for direct
health care services must be approved by the commander of the medical/dental
treatment facility where the services will be performed.

(i1) A request to enter into a personal services contract for a
location outside of a medical treatment facility must be approved by the chief of the
medical facility who is responsible for the area in which the services will be performed.

(2) Services of clinical counselors, family advocacy program staff, and
victim’s services representatives (see paragraph (b)(i1)(A)(3) of this section), shall be in
accordance with agency procedures.

(D) The contracting officer must ensure that the requiring activity provides
a copy of the approval with the purchase request.

(E) The contracting officer must provide adequate advance notice of
contracting opportunities to individuals residing in the area of the facility. The notice
must include the qualification criteria against which individuals responding will be
evaluated. The contracting officer shall solicit applicants through at least one local
publication which serves the area of the facility. Acquisitions under this section for
personal service contracts are exempt from the posting and synopsis requirements of
FAR Part 5.

(F) The contracting officer shall provide the qualifications of individuals
responding to the notice to the commander of the facility for evaluation and ranking in
accordance with agency procedures. Individuals must be considered solely on the basis
of the professional qualifications established for the particular personal services being
acquired and the Government’s estimate of reasonable rates, fees, or other costs. The
commander of the facility shall provide the contracting officer with rationale for the
ranking of individuals, consistent with the required qualifications.

(G) Upon receipt from the facility of the ranked listing of applicants, the
contracting officer shall either—

(1) Enter into negotiations with the highest ranked applicant. If a
mutually satisfactory contract cannot be negotiated, the contracting officer shall
terminate negotiations with the highest ranked applicant and enter into negotiations
with the next highest.

(2) Enter into negotiations with all qualified applicants and select on
the basis of qualifications and rates, fees, or other costs.
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(H) In the event only one individual responds to an advertised requirement,
the contracting officer is authorized to negotiate the contract award. In this case, the
individual must still meet the minimum qualifications of the requirement and the
contracting officer must be able to make a determination that the price 1s fair and
reasonable.

(D) If a fair and reasonable price cannot be obtained from a qualified
individual, the requirement should be canceled and acquired using procedures other
than those set forth in this section.

(111)(A) In accordance with 10 U.S.C. 129b(d), an agency may enter into a
personal services contract if—

(1) The personal services—

(i) Are to be provided by individuals outside the United States,
regardless of their nationality;

(i1) Directly support the mission of a defense intelligence
component or counter-intelligence organization of DoD; or

(iit) Directly support the mission of the special operations
command of DoD; and

(2) The head of the contracting activity provides written approval for
the proposed contract. The approval shall include a determination that addresses the
following:

(z) The services to be procured are urgent or unique;

(i1) It would not be practical to obtain such services by other
means; and

(iit) For acquisition of services in accordance with paragraph
(b)(111)(A)(1)(i) of this section, the services to be acquired are necessary and appropriate
for supporting DoD activities and programs outside the United States.

(B) The contracting officer shall ensure that the applicable requirements of
paragraph (b)(1i1)(A)(2) of this section have been satisfied and shall include the approval
documentation in the contract file.

(iv) The requirements of 5 U.S.C. 3109, Employment of Experts and
Consultants; Temporary or Intermittent, do not apply to contracts entered into in
accordance with paragraph (b)(ii1) of this section.

(d) See 237.503(c) for requirements for certification and approval of requirements
for services to prevent contracts from being awarded or administered in a manner that
constitutes an unauthorized personal services contract.

(H(1)) Payment to each expert or consultant for personal services under 5 U.S.C.
3109 shall not exceed the highest rate fixed by the Classification Act Schedules for
grade GS-15 (see 5 CFR 304.105(a)).
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(1) The contract may provide for the same per diem and travel expenses
authorized for a Government employee, including actual transportation and per diem in
lieu of subsistence for travel between home or place of business and official duty station.

(111) Coordinate with the civilian personnel office on benefits, taxes, personnel
ceilings, and maintenance of records.

237.106 Funding and term of service contracts.

(1) Personal service contracts for expert or consultant services shall not exceed 1
year. The nature of the duties must be—

(1) Temporary (not more than 1 year); or
(1) Intermittent (not cumulatively more than 130 days in 1 year).

(2) The contracting officer may enter into a contract, exercise an option, or place an
order under a contract for severable services for a period that begins in one fiscal year
and ends in the next fiscal year if the period of the contract awarded, option exercised,
or order placed does not exceed 1 year (10 U.S.C. 2410a).

237.109 Services of quasi-military armed forces.
See 237.102-70 for prohibition on contracting for firefighting or security-guard
functions.

237.170 Approval of contracts and task orders for services.

237.170-1 Scope.
This section—

(a) Implements 10 U.S.C. 2330; and

(b) Applies to services acquired for DoD, regardless of whether the services are
acquired through--

(1) A DoD contract or task order; or
(2) A contract or task order awarded by an agency other than DoD.
237.170-2 Approval requirements.

(a) Acquisition of services through a contract or task order that is not performance
based.

(1) For acquisitions at or below $85.5 million, obtain the approval of the official
designated by the department or agency.

(2) For acquisitions exceeding $85.5 million, obtain the approval of the senior
procurement executive.
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(b) Acquisition of services through use of a contract or task order issued by a non-
DoD agency. Comply with the review, approval, and reporting requirements
established in accordance with Subpart 217.78 when acquiring services through use of
a contract or task order issued by a non-DoD agency.

237.171 Training for contractor personnel interacting with detainees.

237.171-1 Scope.
This section prescribes policies to prevent the abuse of detainees, as required by Section
1092 of the National Defense Authorization Act for Fiscal Year 2005 (Pub. L. 108-375).

237.171-2 Definition.

“Combatant commander,” “detainee,” and “personnel interacting with detainees,” as
used in this section, are defined in the clause at 252.237-7019, Training for Contractor
Personnel Interacting with Detainees.

237.171-3 Policy.

(a) Each DoD contract in which contractor personnel, in the course of their duties,
interact with detainees shall include a requirement that such contractor personnel—

(1) Receive Government-provided training regarding the international
obligations and laws of the United States applicable to the detention of personnel,
including the Geneva Conventions; and

(2) Provide a copy of the training receipt document to the contractor.

(b) The combatant commander responsible for the area where the detention or
interrogation facility is located will arrange for the training and a training receipt
document to be provided to contractor personnel. For information on combatant
commander geographic areas of responsibility and point of contact information for each
command, see PGI 237.171-3(b).

237.171-4 Contract clause.
Use the clause at 252.237-7019, Training for Contractor Personnel Interacting with
Detainees, in solicitations and contracts for the acquisition of services if—

(a) The clause at 252.225-7040, Contractor Personnel Supporting a Force Deployed
Outside the United States, 1s included in the solicitation or contract; or

(b) The services will be performed at a facility holding detainees, and contractor
personnel in the course of their duties may be expected to interact with the detainees.

237.172 Service contracts surveillance.

Ensure that quality assurance surveillance plans are prepared in conjunction with
the preparation of the statement of work or statement of objectives for solicitations
and contracts for services. These plans should be tailored to address the
performance risks inherent in the specific contract type and the work effort
addressed by the contract. (See FAR Subpart 46.4.) Retain quality assurance
surveillance plans in the official contract file. See https://sam.dau.mil, Step Four —
Requirements Definition, for examples of quality assurance surveillance plans.
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237.173 Prohibition on interrogation of detainees by contractor personnel.

237.173-1 Scope.
This section prescribes policies that prohibit interrogation of detainees by

contractor personnel, as required by section 1038 of the National Defense
Authorization Act for Fiscal Year 2010 (Pub. L. 111-84).

237.173-2 Definitions. As used in this subpart—

“Detainee” means any person captured, detained, held, or otherwise under the
effective control of DoD personnel (military or 01V1han) 1n connection with
hostilities. This includes, but is not limited to, enemy prisoners of war, civilian
Internees, and retained personnel This does not include DoD personnel or DoD
contractor personnel being held for law enforcement purposes.

“Interrogation of detainees” means a systematic process of formally and officially
questioning a detainee for the purpose of obtaining reliable information to satisfy
foreign intelligence collection requirements.

237.173-3 Policy.
(a) No detainee may be interrogated by contractor personnel.

(b) Contractor personnel with proper training and security clearances may be
used as linguists, interpreters, report writers, information technology technicians,
and other employees filling ancillary pos1t10ns including as trainers of and advisors
to interrogators, in interrogations of detainees if—

(1) Such personnel are subject to the same laws, rules, procedures, and
policies (including DoD Instruction 1100.22, Policy and Procedures for Determining
Workforce Mix, (http:/www.dtic.mil/whs/directives/corres/pdf/110022p.pdf); DoD
Directive 2310.01E, The Department of Defense Detainee Program
(http://www.dtic.mil/whs/directives/corres/pdf/231001p.pdf); and DoD Directive
3115.09, DoD Intelligence Interrogations, Detainee Debriefings, and Tactical
Questioning, (http:/www.dtic.mil/whs/directives/corres/pdf/311509p.pdf)); pertaining
to detainee operations and interrogations as those that apply to Government
personnel in such positions in such interrogations; and

(2) Appropriately qualified and trained DoD personnel (military or
civilian) are available to oversee the contractor’s performance and to ensure that
contractor personnel do not perform activities that are prohibited under this
section.

237.173-4 Waiver.

The Secretary of Defense may waive the prohibition in 237.173-3(a) for a period of
60 days, if the Secretary determines such a waiver is vital to the national security
interests of the United States. The Secretary may renew a waiver issued pursuant
to this paragraph for an additional 30-day period, if the Secretary determines that
such a renewal is vital to the national security interests of the United States. Not
later than five days after issuance of the waiver, the Secretary shall submit written
notification to Congress. See specific waiver procedures at DoDI 1100.22.
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237.173-5 Contract clause.
Insert the clause at 252.237-7010, Prohibition on Interrogation of Detainees by
Contractor Personnel, in solicitations and contracts for the provision of services.
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SUBPART 243.2-CHANGE ORDERS
(Revised December 7, 2011)

243.204 Administration.
Follow the procedures at PGI 243.204 for administration of change orders.

243.204-70 Definitization of change orders.

243.204-70-1 Scope.

(a) This subsection applies to unpriced change orders with an estimated value
exceeding $5 million.

(b) Unpriced change orders for foreign military sales and special access programs
are not subject to this subsection, but the contracting officer shall apply the policy and
procedures to them to the maximum extent practicable. If the contracting officer
determines that it is impracticable to adhere to the policy and procedures of this
subsection for an unpriced change order for a foreign military sale or a special access
program, the contracting officer shall provide prior notice, through agency channels, to
the Deputy Director, Defense Procurement and Acquisition Policy (Contract Policy and
International Contracting), 3060 Defense Pentagon, Washington, DC 20301-3060.

243.204-70-2 Price Ceiling.
Unpriced change orders shall include a not-to-exceed price.

243.204-70-3 Definitization schedule.

(a) Unpriced change orders shall contain definitization schedules that provide for
definitization by the earlier of—

(1) The date that is 180 days after issuance of the change order (this date may
be extended but may not exceed the date that is 180 days after the contractor submits a
qualifying proposal); or

(2) The date on which the amount of funds obligated under the change order is
equal to more than 50 percent of the not-to-exceed price.

(b) Submission of a qualifying proposal in accordance with the definitization
schedule is a material element of the contract. If the contractor does not submit a
timely qualifying proposal, the contacting officer may suspend or reduce progress
payments under FAR 32.503-6, or take other appropriate action.

243.204-70-4 Limitations on obligations.

(a) The Government shall not obligate more than 50 percent of the not-to-exceed
price before definitization. However, if a contractor submits a qualifying proposal
before 50 percent of the not-to-exceed price has been obligated by the Government, the
limitation on obligations before definitization may be increased to no more than 75
percent (see 232.102-70 for coverage on provisional delivery payments).
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(b) Obligations should be consistent with the contractor’s requirements for the
undefinitized period.

243.204-70-5 Exceptions.

(a) The limitations in 243.204-70-2, 243.204-70-3, and 243.204-70-4 do not apply to
unpriced change orders for the purchase of initial spares.

(b) The limitations in 243.204-70-4(a) do not apply to unpriced change orders for
ship construction and ship repair.

(¢) The head of the agency may waive the limitations in 243.204-70-2, 243.204-70-3,
and 243.204-70-4 for unpriced change orders if the head of the agency determines that
the waiver is necessary to support—

(1) A contingency operation; or
(2) A humanitarian or peacekeeping operation.

243.204-70-6 Allowable profit.

When the final price of an unpriced change order is negotiated after a substantial
portion of the required performance has been completed, the head of the contracting
activity shall ensure the profit allowed reflects—

(a) Any reduced cost risk to the contractor for costs incurred during contract
performance before negotiation of the final price;

(b) The contractor's reduced cost risk for costs incurred during performance of the
remainder of the contract; and

(¢) The extent to which costs have been incurred prior to definitization of the
contract action (see 215.404-71-3 (d) (2)). The risk assessment shall be documented in
the contract file.

243.204-70-7 Plans and reports.
To provide for enhanced management and oversight of unpriced change orders,
departments and agencies shall—

(a) Include in the Consolidated Undefinitized Contract Action (UCA)
Management Plan required by 217.7405, the actions planned and taken to ensure
that unpriced change orders are definitized in accordance with this subsection; and

(b) Include in the Consolidated UCA Management Report required by 217.7405,
each unpriced change order with an estimated value exceeding $5 million.

243.204-71 Certification of requests for equitable adjustment.
(a) A request for equitable adjustment to contract terms that exceeds the simplified

acquisition threshold may not be paid unless the contractor certifies the request in
accordance with the clause at 252.243-7002.
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(b) To determine if the dollar threshold for requiring certification is met, add
together the absolute value of each cost increase and each cost decrease. See PGI
243.204-71(b) for an example.

(c) The certification required by 10 U.S.C. 2410(a), as implemented in the clause at
252.243-7002, 1s different from the certification required by the Contract Disputes Act of
1978 (41 U.S.C. 7103). If the contractor has certified a request for equitable adjustment
in accordance with 10 U.S.C. 2410(a), and desires to convert the request to a claim
under the Contract Disputes Act, the contractor shall certify the claim in accordance
with FAR Subpart 33.2.

243.205 Contract clauses.

243.205-70 Pricing of contract modifications.
Use the clause at 252.243-7001, Pricing of Contract Modifications, in solicitations and
contracts when anticipating and using a fixed price type contract.

243.205-71 Requests for equitable adjustment.
Use the clause at 252.243-7002, Requests for Equitable Adjustment, in solicitations and
contracts estimated to exceed the simplified acquisition threshold.

243.205-72 Unpriced change orders.
See the clause prescriptions at 217.7406 for all unpriced change orders with an
estimated value exceeding $5 million.
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252.203-7000 Requirements Relating to Compensation of Former DoD
Officials.
As prescribed in 203.171-4, use the following clause:

REQUIREMENTS RELATING TO COMPENSATION OF FORMER DOD
OFFICIALS (SEP 2011)

(a) Definition. “Covered DoD official,” as used in this clause, means an individual
that—

(1) Leaves or left DoD service on or after January 28, 2008; and

(2)(1) Participated personally and substantially in an acquisition as defined in
41 U.S.C. 131 with a value in excess of $10 million, and serves or served—

(A) In an Executive Schedule position under subchapter II of chapter 53
of Title 5, United States Code;

(B) In a position in the Senior Executive Service under subchapter VIII
of chapter 53 of Title 5, United States Code; or

(C) In a general or flag officer position compensated at a rate of pay for
grade O-7 or above under section 201 of Title 37, United States Code; or

(1) Serves or served in DoD in one of the following positions: program
manager, deputy program manager, procuring contracting officer, administrative
contracting officer, source selection authority, member of the source selection
evaluation board, or chief of a financial or technical evaluation team for a contract in an
amount 1n excess of $10 million.

(b) The Contractor shall not knowingly provide compensation to a covered DoD
official within 2 years after the official leaves DoD service, without first determining
that the official has sought and received, or has not received after 30 days of seeking, a
written opinion from the appropriate DoD ethics counselor regarding the applicability
of post-employment restrictions to the activities that the official is expected to
undertake on behalf of the Contractor.

(c) Failure by the Contractor to comply with paragraph (b) of this clause may
subject the Contractor to rescission of this contract, suspension, or debarment in
accordance with 41 U.S.C. 2105(c).

(End of clause)
252.203-7001 Prohibition on Persons Convicted of Fraud or Other Defense-

Contract-Related Felonies.
As prescribed in 203.570-3, use the following clause:
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PROHIBITION ON PERSONS CONVICTED OF FRAUD OR OTHER DEFENSE-
CONTRACT-RELATED FELONIES (DEC 2008)

(a) Definitions. As used in this clause—
(1) “Arising out of a contract with the DoD” means any act in connection with—
(1) Attempting to obtain;
(1) Obtaining; or

(111) Performing a contract or first-tier subcontract of any agency,
department, or component of the Department of Defense (DoD).

(2) “Conviction of fraud or any other felony” means any conviction for fraud or a
felony in violation of state or Federal criminal statutes, whether entered on a verdict or
plea, including a plea of nolo contendere, for which sentence has been imposed.

(3) “Date of conviction” means the date judgment was entered against the
individual.

(b) Any individual who is convicted after September 29, 1988, of fraud or any other
felony arising out of a contract with the DoD is prohibited from serving—

(1) In a management or supervisory capacity on this contract;
(2) On the board of directors of the Contractor;
(3) As a consultant, agent, or representative for the Contractor; or

(4) In any other capacity with the authority to influence, advise, or control the
decisions of the Contractor with regard to this contract.

(c) Unless waived, the prohibition in paragraph (b) of this clause applies for not less
than 5 years from the date of conviction.

(d) 10 U.S.C. 2408 provides that the Contractor shall be subject to a criminal
penalty of not more than $500,000 if convicted of knowingly—

(1) Employing a person under a prohibition specified in paragraph (b) of this
clause; or

(2) Allowing such a person to serve on the board of directors of the contractor or
first-tier subcontractor.

(e) In addition to the criminal penalties contained in 10 U.S.C. 2408, the
Government may consider other available remedies, such as—

(1) Suspension or debarment;

(2) Cancellation of the contract at no cost to the Government; or

1998 EDITION 252.203-2



Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(3) Termination of the contract for default.

() The Contractor may submit written requests for waiver of the prohibition in
paragraph (b) of this clause to the Contracting Officer. Requests shall clearly identify—

(1) The person involved;

(2) The nature of the conviction and resultant sentence or punishment imposed,;
(3) The reasons for the requested waiver; and

(4) An explanation of why a waiver is in the interest of national security.

(g) The Contractor agrees to include the substance of this clause, appropriately
modified to reflect the identity and relationship of the parties, in all first-tier
subcontracts exceeding the simplified acquisition threshold in Part 2 of the Federal
Acquisition Regulation, except those for commercial items or components.

(h) Pursuant to 10 U.S.C. 2408(c), defense contractors and subcontractors may
obtain information as to whether a particular person has been convicted of fraud or any
other felony arising out of a contract with the DoD by contacting The Office of Justice
Programs, The Denial of Federal Benefits Office, U.S. Department of Justice, telephone
301-937-1542; www.ojp.usdoj.gov/BJA/grant/DPFC.html.

(End of clause)

252.203-7002 Requirement to Inform Employees of Whistleblower Rights.
As prescribed in 203.970, use the following clause:

REQUIREMENT TO INFORM EMPLOYEES OF WHISTLEBLOWER RIGHTS
(JAN 2009)

The Contractor shall inform its employees in writing of employee whistleblower
rights and protections under 10 U.S.C. 2409, as described in Subpart 203.9 of the
Defense Federal Acquisition Regulation Supplement.

(End of clause)

252.203-7003, Agency Office of the Inspector General.
As prescribed in 203.1004(a), use the following clause:

AGENCY OFFICE OF THE INSPECTOR GENERAL (DEC 2011)

The agency office of the Inspector General referenced in paragraphs (c) and (d) of
FAR clause 52.203-13, Contractor Code of Business Ethics and Conduct, 1s the DoD
Office of Inspector General at the following address:
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Department of Defense Office of Inspector General
Investigative Policy and Oversight

4800 Mark Center Drive, Suite 11H25
Alexandria, VA 22350-1500

For FedEx or UPS packages, use this zip code: 22311.
Toll Free Telephone: 866-429-8011

(End of clause)

252.203-7004 Display of Fraud Hotline Poster(s).
As prescribed in 203.1004(b)(2)(11), use the following clause:

DISPLAY OF FRAUD HOTLINE POSTER(S) (SEP 2011)

(a) Definition. “United States,” as used in this clause, means the 50 States, the
District of Columbia, and outlying areas.

(b) Display of fraud hotline poster(s).

(1) The Contractor shall display prominently in common work areas within
business segments performing work in the United States under Department of
Defense (DoD) contracts DoD fraud hotline posters prepared by the DoD Office of
the Inspector General. DoD fraud hotline posters may be obtained from the DoD
Inspector General, ATTN: Defense Hotline, 400 Army Navy Drive, Washington, DC
22202-2884.

(2) If the contract is funded, in whole or in part, by Department of Homeland
Security (DHS) disaster relief funds, the DHS fraud hotline poster shall be
displayed in addition to the DoD fraud hotline poster. If a display of a DHS fraud
hotline poster is required, the Contractor may obtain such poster from:

[Contracting Officer shall insert the appropriate DHS contact information or
website.]

(3) Additionally, if the Contractor maintains a company website as a method of
providing information to employees, the Contractor shall display an electronic
version of the poster(s) at the website.

(¢) Subcontracts. The Contractor shall include the substance of this clause,
including this paragraph (c), in all subcontracts that exceed $5 million except when
the subcontract—

(1) Is for the acquisition of a commercial item; or

(2) Is performed entirely outside the United States.

(End of clause)
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252.203-7005 Representation Relating to Compensation of Former
DoD Officials.
As prescribed in 203.171-4(b), insert the following provision:

REPRESENTATION RELATING TO COMPENSATION OF FORMER
DOD OFFICIALS (NOV 2011)

(a) Definition. “Covered DoD official” is defined in the clause at 252.203-
7000, Requirements Relating to Compensation of Former DoD Officials.

(b) By submission of this offer, the offeror represents, to the best of its
knowledge and belief, that all covered DoD officials employed by or otherwise
receiving compensation from the offeror, and who are expected to undertake
activities on behalf of the offeror for any resulting contract, are presently in
compliance with all post-employment restrictions covered by 18 U.S.C. 207, 41
U.S.C. 2101-2107, and 5 CFR parts 2637 and 2641, including Federal
Acquisition Regulation 3.104-2.

(End of provision)
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252.211-7000 Acquisition Streamlining.
As prescribed in 211.002-70, use the following clause:

ACQUISITION STREAMLINING (OCT 2010)
(a) The Government's acquisition streamlining objectives are to—
(1) Acquire systems that meet stated performance requirements;
(2) Avoid over-specification; and
(3) Ensure that cost-effective requirements are included in future acquisitions.
(b) The Contractor shall—

(1) Prepare and submit acquisition streamlining recommendations in
accordance with the statement of work of this contract; and

(2) Format and submit the recommendations as prescribed by data
requirements on the contract data requirements list of this contract.

(¢) The Government has the right to accept, modify, or reject the Contractor's
recommendations.

(d) The Contractor shall insert this clause, including this paragraph (d), in all
subcontracts over $1.5 million, awarded in the performance of this contract.

(End of clause)

252.211-7001 Availability of Specifications, Standards, and Data Item
Descriptions Not Listed in the Acquisition Streamlining and Standardization
Information System (ASSIST), and Plans, Drawings, and Other Pertinent
Documents.

As prescribed in 211.204(c), use the following provision:

AVAILABILITY OF SPECIFICATIONS, STANDARDS, AND DATA ITEM
DESCRIPTIONS NOT LISTED IN THE ACQUISITION STREAMLINING AND
STANDARDIZATION INFORMATION SYSTEM (ASSIST), AND PLANS,
DRAWINGS, AND OTHER PERTINENT DOCUMENTS (MAY 2006)

Offerors may obtain the specifications, standards, plans, drawings, data item
descriptions, and other pertinent documents cited in this solicitation by submitting a
request to:
(Activity)
(Complete Address)
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Include the number of the solicitation and the title and number of the specification,
standard, plan, drawing, or other pertinent document.

(End of provision)

252.211-7002 Availability for Examination of Specifications, Standards, Plans,
Drawings, Data Item Descriptions, and Other Pertinent Documents.
As prescribed in 211.204(c), use the following provision:

AVAILABILITY FOR EXAMINATION OF SPECIFICATIONS, STANDARDS,
PLANS, DRAWINGS, DATA ITEM DESCRIPTIONS, AND OTHER PERTINENT
DOCUMENTS (DEC 1991)

The specifications, standards, plans, drawings, data item descriptions, and other
pertinent documents cited in this solicitation are not available for distribution but may
be examined at the following location:

(Insert complete address)
(End of provision)

252.211-7003 Item Identification and Valuation.
As prescribed in 211.274-6(a), use the following clause:

ITEM IDENTIFICATION AND VALUATION (JUN 2011)
(a) Definitions. As used in this clause—

“Automatic 1dentification device” means a device, such as a reader or
interrogator, used to retrieve data encoded on machine-readable media.

“Concatenated unique item identifier” means—

(1) For items that are serialized within the enterprise identifier, the
linking together of the unique identifier data elements in order of the issuing agency
code, enterprise identifier, and unique serial number within the enterprise identifier; or

(2) For items that are serialized within the original part, lot, or batch
number, the linking together of the unique identifier data elements in order of the
1ssuing agency code; enterprise identifier; original part, lot, or batch number; and serial
number within the original part, lot, or batch number.

“Data qualifier” means a specified character (or string of characters) that
immediately precedes a data field that defines the general category or intended use of
the data that follows.

“DoD recognized unique identification equivalent” means a unique
identification method that is in commercial use and has been recognized by DoD. All
DoD recognized unique identification equivalents are listed at
http://www.acq.osd.mil/dpap/pdi/uid/iuid equivalents.html.
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“DoD unique item identification” means a system of marking items delivered to
DoD with unique item identifiers that have machine-readable data elements to
distinguish an item from all other like and unlike items. For items that are serialized
within the enterprise identifier, the unique item identifier shall include the data
elements of the enterprise identifier and a unique serial number. For items that are
serialized within the part, lot, or batch number within the enterprise identifier, the
unique item identifier shall include the data elements of the enterprise identifier; the
original part, lot, or batch number; and the serial number.

“Enterprise” means the entity (e.g., a manufacturer or vendor) responsible for
assigning unique item identifiers to items.

“Enterprise identifier” means a code that is uniquely assigned to an enterprise
by an issuing agency.

“Government’s unit acquisition cost” means—

(1) For fixed-price type line, subline, or exhibit line items, the unit price
1dentified in the contract at the time of delivery;

(2) For cost-type or undefinitized line, subline, or exhibit line items, the
Contractor’s estimated fully burdened unit cost to the Government at the time of
delivery; and

(3) For items produced under a time-and-materials contract, the
Contractor’s estimated fully burdened unit cost to the Government at the time of
delivery.

“Issuing agency” means an organization responsible for assigning a globally
unique identifier to an enterprise (i.e., Dun & Bradstreet’s Data Universal Numbering
System (DUNS) Number, GS1 Company Prefix, Allied Committee 135 NATO
Commercial and Government Entity (NCAGE)/ Commercial and Government Entity
(CAGE) Code, or the Coded Representation of the North American Telecommunications
Industry Manufacturers, Suppliers, and Related Service Companies (ATIS-0322000)
Number), European Health Industry Business Communication Council (EHIBCC) and
Health Industry Business Communication Council (HIBCC)), as indicated in the
Register of Issuing Agency Codes for ISO/IEC 15459, located at
http://www.nen.nl/web/Normen-ontwikkelen/ISOIEC-15459-Issuing-Agency-Codes.htm.

“Issuing agency code” means a code that designates the registration (or
controlling) authority for the enterprise identifier.

“Item” means a single hardware article or a single unit formed by a grouping of
subassemblies, components, or constituent parts.

“Lot or batch number” means an identifying number assigned by the enterprise
to a designated group of items, usually referred to as either a lot or a batch, all of which
were manufactured under identical conditions.

“Machine-readable” means an automatic identification technology media, such
as bar codes, contact memory buttons, radio frequency identification, or optical memory
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cards.

“Original part number” means a combination of numbers or letters assigned by
the enterprise at item creation to a class of items with the same form, fit, function, and
interface.

“Parent item” means the item assembly, intermediate component, or
subassembly that has an embedded item with a unique item identifier or DoD
recognized unique identification equivalent.

“Serial number within the enterprise identifier” means a combination of
numbers, letters, or symbols assigned by the enterprise to an item that provides for the
differentiation of that item from any other like and unlike item and is never used again
within the enterprise.

“Serial number within the part, lot, or batch number” means a combination of
numbers or letters assigned by the enterprise to an item that provides for the
differentiation of that item from any other like item within a part, lot, or batch number
assignment.

“Serialization within the enterprise identifier” means each item produced is
assigned a serial number that is unique among all the tangible items produced by the
enterprise and is never used again. The enterprise is responsible for ensuring unique
serialization within the enterprise identifier.

“Serialization within the part, lot, or batch number” means each item of a
particular part, lot, or batch number is assigned a unique serial number within that
part, lot, or batch number assignment. The enterprise is responsible for ensuring
unique serialization within the part, lot, or batch number within the enterprise
1dentifier.

“Unique item identifier” means a set of data elements marked on items that is
globally unique and unambiguous. The term includes a concatenated unique item
1dentifier or a DoD recognized unique identification equivalent.

“Unique item identifier type” means a designator to indicate which method of
uniquely identifying a part has been used. The current list of accepted unique item
identifier types is maintained at http:/www.acq.osd.mil/dpap/pdi/uid/uii_types.html.

(b) The Contractor shall deliver all items under a contract line, subline, or exhibit
line item.

(¢) Unique item identifier.
(1) The Contractor shall provide a unique item identifier for the following:

(1) All delivered items for which the Government’s unit acquisition cost is
$5,000 or more.

(i1) The following items for which the Government’s unit acquisition cost is
less than $5,000:
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Contract Line, Subline, or
Exhibit Line Item Number Item Description

(i11) Subassemblies, components, and parts embedded within delivered
items as specified in Attachment Number .

(2) The unique item identifier and the component data elements of the DoD
unique item identification shall not change over the life of the item.

(8) Data syntax and semantics of unique item identifiers. The Contractor shall
ensure that—

(1) The encoded data elements (except issuing agency code) of the unique
item identifier are marked on the item using one of the following three types of data
qualifiers, as determined by the Contractor:

(A) Application Identifiers (Als) (Format Indicator 05 of ISO/IEC
International Standard 15434), in accordance with ISO/IEC International Standard
15418, Information Technology — EAN/UCC Application Identifiers and Fact Data
Identifiers and Maintenance and ANSI MH 10.8.2 Data Identifier and Application
Identifier Standard.

(B) Data Identifiers (DIs) (Format Indicator 06 of ISO/IEC
International Standard 15434), in accordance with ISO/IEC International Standard
15418, Information Technology — EAN/UCC Application Identifiers and Fact Data
Identifiers and Maintenance and ANSI MH 10.8.2 Data Identifier and Application
Identifier Standard.

(C) Text Element Identifiers (TEIs) (Format Indicator 12 of ISO/IEC
International Standard 15434), in accordance with the Air Transport Association
Common Support Data Dictionary; and

(i) The encoded data elements of the unique item identifier conform to the
transfer structure, syntax, and coding of messages and data formats specified for
Format Indicators 05, 06, and 12 in ISO/IEC International Standard 15434,
Information Technology — Transfer Syntax for High Capacity Automatic Data Capture
Media.

(4) Unique item identifier.

(1) The Contractor shall—

(A) Determine whether to—

(1) Serialize within the enterprise identifier;

(2) Serialize within the part, lot, or batch number; or

1998 EDITION 252.211-5



Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(3) Use a DoD recognized unique identification equivalent; and
(B) Place the data elements of the unique item identifier (enterprise
identifier; serial number; DoD recognized unique identification equivalent; and for
serialization within the part, lot, or batch number only: original part, lot, or batch
number) on items requiring marking by paragraph (c)(1) of this clause, based on the
criteria provided in the version of MIL-STD-130, Identification Marking of U.S.
Military Property, cited in the contract Schedule.
(1) The issuing agency code—
(A) Shall not be placed on the item; and
(B) Shall be derived from the data qualifier for the enterprise identifier.
(d) For each item that requires unique item identification under paragraph (c)(1)(1)
or (i1) of this clause, in addition to the information provided as part of the Material
Inspection and Recelvmg Report specified elsewhere in this contract, the Contractor
shall report at the time of delivery, either as part of, or associated with, the Material
Inspection and Receiving Report, the following information:
(1) Unique item identifier.
(2) Unique item identifier type.
(3) Issuing agency code (if concatenated unique item identifier is used).

(4) Enterprise identifier (if concatenated unique item identifier is used).

(5) Original part number (if there is serialization within the original part
number).

(6) Lot or batch number (if there is serialization within the lot or batch
number).

(7) Current part number (optional and only if not the same as the original part
number).

(8) Current part number effective date (optional and only if current part
number is used).

(9) Serial number (if concatenated unique item identifier is used).
(10) Government’s unit acquisition cost.
(11) Unit of measure.
(e) For embedded subassemblies, components, and parts that require DoD unique
item identification under paragraph (c)(l)(m) of this clause, the Contractor shall report

as part of, or associated with, the Material Inspection and Recelvmg Report specified
elsewhere in this contract, the following information:
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(1) Unique item identifier of the parent item under paragraph (c)(1) of this
clause that contains the embedded subassembly, component, or part.

(2) Unique item identifier of the embedded subassembly, component, or part.
(3) Unique item identifier type.**

(4) Issuing agency code (if concatenated unique item
1dentifier 1s used).**

(5) Enterprise identifier (if concatenated unique item identifier is used).**

(6) Original part number (if there is serialization within the original part
number).**

(7) Lot or batch number (if there is serialization within the lot or batch
number).**

(8) Current part number (optional and only if not the same as the original part
number).**

) Current part number effective date (optional and only if current part
number 1s used).*

(10) Serial number (if concatenated unique item identifier is used).**
(11) Description.
** Once per item.
() The Contractor shall submit the information required by paragraphs (d) and (e)

of this clause in accordance with the data submission procedures at
http://www.acq.osd.mil/dpap/pdi/uid/data_submission_information.html.

(g) Subcontracts. If the Contractor acquires by subcontract, any item(s) for which
unique item identification is required in accordance with paragraph (c)(1) of this clause,
the Contractor shall include this clause, including this paragraph (g), in the applicable
subcontract(s).

(End of clause)

ALTERNATE I (DEC 2011)
As prescribed in 211.274-6(a)(4), delete paragraphs (c), (d), (e), (f), and (g) of the basic
clause, and add the following paragraphs (c) and (d) to the basic clause:

(¢) For each item delivered under a contract line, subline, or exhibit line item under
paragraph (b) of this clause, in addition to the information provided as part of the
Material Inspection and Receiving Report specified elsewhere in this contract, the
Contractor shall report the Government’s unit acquisition cost.

(d) The Contractor shall submit the information required by paragraph (c) of this
clause in accordance with the data submission procedures at
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http://[www.acq.osd.mil/dpap/pdi/uid/data submission information.html.

252.211-7004 Alternate Preservation, Packaging, and Packing.
As prescribed in 211.272, use the following provision:

ALTERNATE PRESERVATION, PACKAGING, AND PACKING (DEC 1991)

(a) The Offeror may submit two unit prices for each item--one based on use of the
military preservation, packaging, or packing requirements of the solicitation; and an
alternate based on use of commercial or industrial preservation, packaging, or packing
of equal or better protection than the military.

(b) If the Offeror submits two unit prices, the following information, as a minimum,
shall be submitted with the offer to allow evaluation of the alternate—

(1) The per unit/item cost of commercial or industrial preservation, packaging,
and packing;

(2) The per unit/item cost of military preservation, packaging, and packing;

(3) The description of commercial or industrial preservation, packaging, and
packing procedures, including material specifications, when applicable, to include—

(1) Method of preservation;

(1) Quantity per unit package;

(i11) Cleaning/drying treatment;

(iv) Preservation treatment;

(v) Wrapping materials;

(vi) Cushioning/dunnage material;

(vi1) Thickness of cushioning;

(viil) Unit container;

(ix) Unit package gross weight and dimensions;

(x) Packing; and

(x1) Packing gross weight and dimensions; and
(4) Item characteristics, to include—

(1) Material and finish;

(1) Net weight;

(111) Net dimensions; and

1998 EDITION 252.211-8


http://www.acq.osd.mil/dpap/pdi/uid/data_submission_information.html
http://www.acq.osd.mil/dpap/dars/dfars/html/current/211_2.htm#211.272

Defense Federal Acquisition Regulation Supplement

Part 252—Solicitation Provisions and Contract Clauses

(iv) Fragility.

(c) If the Contracting Officer does not evaluate or accept the Offeror's proposed
alternate commercial or industrial preservation, packaging, or packing, the Offeror
agrees to preserve, package, or pack in accordance with the specified military
requirements.

(End of provision)

252.211-7005 Substitutions for Military or Federal Specifications and
Standards.
As prescribed in 211.273-4, use the following clause:

SUBSTITUTIONS FOR MILITARY OR FEDERAL SPECIFICATIONS AND
STANDARDS (NOV 2005)

(a) Definition. “SPI process,” as used in this clause, means a management or
manufacturing process that has been accepted previously by the Department of Defense
under the Single Process Initiative (SPI) for use in lieu of a specific military or Federal
specification or standard at specific facilities. Under SPI, these processes are reviewed
and accepted by a Management Council, which includes representatives of the
Contractor, the Defense Contract Management Agency, the Defense Contract Audit
Agency, and the military departments.

(b) Offerors are encouraged to propose SPI processes in lieu of military or Federal
specifications and standards cited in the solicitation. A listing of SPI processes accepted
at specific facilities is available via the Internet at
http://guidebook.dcma.mil/20/guidebook process.htm (paragraph 4.2).

(c) An offeror proposing to use an SPI process in lieu of military or Federal
specifications or standards cited in the solicitation shall—

(1) Identify the specific military or Federal specification or standard for which
the SPI process has been accepted,;

(2) Identify each facility at which the offeror proposes to use the specific SPI
process in lieu of military or Federal specifications or standards cited in the solicitation;

(3) Identify the contract line items, subline items, components, or elements
affected by the SPI process; and

(4) If the proposed SPI process has been accepted at the facility at which it is
proposed for use, but is not yet listed at the Internet site specified in paragraph (b) of
this clause, submit documentation of Department of Defense acceptance of the SPI
process.

(d) Absent a determination that an SPI process is not acceptable for this
procurement, the Contractor shall use the following SPI processes in lieu of military or
Federal specifications or standards:
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(Offeror insert information for each SPI process)

SPI Process:

Facility:

Military or Federal
Specification or Standard:

Affected Contract Line Item
Number, Subline Item
Number, Component, or
Element:

(e) If a prospective offeror wishes to obtain, prior to the time specified for receipt of
offers, verification that an SPI process is an acceptable replacement for military or
Federal specifications or standards required by the solicitation, the prospective
offeror—

(1) May submit the information required by paragraph (d) of this clause to the
Contracting Officer prior to submission of an offer; but

(2) Must submit the information to the Contracting Officer at least 10 working
days prior to the date specified for receipt of offers.

(End of clause)

252.211-7006 Passive Radio Frequency Identification.
As prescribed in 211.275-3, use the following clause:

PASSIVE RADIO FREQUENCY IDENTIFICATION (SEP 2011)
(a) Definitions. As used in this clause—

“Advance shipment notice” means an electronic notification used to list the contents of a
shipment of goods as well as additional information relating to the shipment, such as
passive radio frequency identification (RFID) or item unique identification (IUID)
information, order information, product description, physical characteristics, type of
packaging, markmg, carrier 1nformat10n and configuration of goods within the
transportation equipment.

“Bulk commodities” means the following commodities, when shipped in rail tank cars,
tanker trucks, trailers, other bulk wheeled conveyances, or pipelines:

(1) Sand.
(2) Gravel.

(3) Bulk liquids (water, chemicals, or petroleum products).
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(4) Ready-mix concrete or similar construction materials.
(5) Coal or combustibles such as firewood.
(6) Agricultural products such as seeds, grains, or animal feed.

“Case” means either a MIL-STD-129 defined exterior container within a palletized unit
load or a MIL-STD-129 defined individual shipping container.

“Electronic Product Code™ (EPC)” means an identification scheme for universally
identifying physical objects via RFID tags and other means. The standardized EPC
data consists of an EPC (or EPC identifier) that uniquely identifies an individual object,
as well as an optional filter value when judged to be necessary to enable effective and
efficient reading of the EPC tags. In addition to this standardized data, certain classes
of EPC tags will allow user-defined data. The EPC Tag Data Standards will define the
length and position of this data, without defining its content.

“EPCglobal®” means a subscriber-driven organization comprised of industry leaders
and organizations focused on creating global standards for the adoption of passive RFID
technology.

“Exterior container” means a MIL-STD-129 defined container, bundle, or assembly
that is sufficient by reason of material, design, and construction to protect unit
packs and intermediate containers and their contents during shipment and storage.
It can be a unit pack or a container with a combination of unit packs or
intermediate containers. An exterior container may or may not be used as a
shipping container.

“Palletized unit load” means a MIL-STD-129 defined quantity of items, packed or
unpacked, arranged on a pallet in a specified manner and secured, strapped, or
fastened on the pallet so that the whole palletized load is handled as a single unit. A
palletized or skidded load is not considered to be a shipping container. A loaded 463L
System pallet is not considered to be a palletized unit load. Refer to the Defense
Transportation Regulation, DoD 4500.9-R, Part II, Chapter 203, for marking of 463L
System pallets.

“Passive RFID tag” means a tag that reflects energy from the reader/interrogator or
that receives and temporarily stores a small amount of energy from the
reader/interrogator signal in order to generate the tag response. The only acceptable
tags are EPC Class 1 passive RFID tags that meet the EPCglobal™ Class 1 Generation
2 standard.

“Radio frequency identification (RFID)” means an automatic identification and data
capture technology comprising one or more reader/interrogators and one or more radio
frequency transponders in which data transfer is achieved by means of suitably
modulated inductive or radiating electromagnetic carriers.

“Shipping container” means a MIL-STD-129 defined exterior container that meets
carrier regulations and is of sufficient strength, by reason of material, design, and
construction, to be shipped safely without further packing (e.g., wooden boxes or crates,
fiber and metal drums, and corrugated and solid fiberboard boxes).
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(b)(1) Except as provided in paragraph (b)(2) of this clause, the Contractor shall
affix passive RFID tags, at the case- and palletized-unit-load packaging levels, for
shipments of items that—

(1) Are in any of the following classes of supply, as defined in DoD 4140.1-R,
DoD Supply Chain Materiel Management Regulation, AP1.1.11:

(A) Subclass of Class I — Packaged operational rations.

(B) Class IT — Clothing, individual equipment, tentage, organizational
tool kits, hand tools, and administrative and housekeeping supplies and equipment.

(C) Class IIIP — Packaged petroleum, lubricants, oils, preservatives,
chemicals, and additives.

(D) Class IV — Construction and barrier materials.
(E) Class VI — Personal demand items (non-military sales items).

(F) Subclass of Class VIII — Medical materials (excluding
pharmaceuticals, biologicals, and reagents — suppliers should limit the mixing of
excluded and non-excluded materials).

(G) Class IX — Repair parts and components including kits, assemblies
and subassemblies, reparable and consumable items required for maintenance support
of all equipment, excluding medical-peculiar repair parts; and

(i) Are being shipped to one of the locations listed at
http://www.acq.osd.mil/log/rfid/ or to—

(A) A location outside the contiguous United States when the shipment
has been assigned Transportation Priority 1, or to—

(B) The following location(s) deemed necessary by the requiring
activity:

Contract Line,
Subline, or
Exhibit Line
Item Number Location Name City State DoDAAC

(2) The following are excluded from the requirements of paragraph (b)(1) of this
clause:
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(1) Shipments of bulk commodities.

(i) Shipments to locations other than Defense Distribution Depots when
the contract includes the clause at FAR 52.213-1, Fast Payment Procedures.

(c) The Contractor shall—

(1) Ensure that the data encoded on each passive RFID tag are globally unique
(i.e., the tag ID is never repeated across two or more RFID tags and conforms to the
requlrements in paragraph (d) of this clause;

(2) Use passive tags that are readable; and

(3) Ensure that the passive tag is affixed at the appropriate location on the
specific level of packaging, in accordance with MIL-STD-129 (Section 4.9.2) tag
placement specifications.

(d) Data syntax and standards. The Contractor shall encode an approved RFID tag
using the instructions provided in the EPC™ Tag Data Standards in effect at the time
of contract award. The EPC™ Tag Data Standards are available at
http:.//www.epcglobalinc.org/standards/.

(1) If the Contractor is an EPCglobal™ subscriber and possesses a unique
EPC™ company prefix, the Contractor may use any of the identifiers and encoding
instructions described in the most recent EPC™ Tag Data Standards document to
encode tags.

(2) If the Contractor chooses to employ the DoD identifier, the Contractor shall
use its previously assigned Commercial and Government Entity (CAGE) code and shall
encode the tags in accordance with the tag identifier details located at
http://www.acq.osd.mil/log/rfid/tag data.htm. If the Contractor uses a third-party
packaging house to encode its tags, the CAGE code of the third-party packaging house
1s acceptable.

(3) Regardless of the selected encoding scheme, the Contractor with which the
Department holds the contract is responsible for ensuring that the tag ID encoded on
each passive RFID tag is globally unique, per the requirements in paragraph (c)(1).

(e) Advance shipment notice. The Contractor shall use Wide Area WorkFlow
(WAWF), as required by DFARS 252.232-7003, Electronic Submission of Payment
Requests, to electronically submit advance shlpment notice(s) with the RFID tag ID(s)
(specified in paragraph (d) of this clause) in advance of the shipment in accordance with
the procedures at https://wawf.eb.mil/.

(End of clause)

252.211-7007 Reporting of Government-Furnished Equipment in the DoD
Item Unique Identification (IUID) Registry.
As prescribed in 211.274-6(b), use the following clause:

REPORTING OF GOVERNMENT-FURNISHED EQUIPMENT IN THE DOD ITEM
UNIQUE IDENTIFICATION (IUID) REGISTRY (NOV 2008)
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(a) Definitions. As used in this clause—

“2D data matrix symbol” means the 2-dimensional Data Matrix ECC 200 as
specified by International Standards Organization/International Electrotechnical
Commission (ISO/IEC) Standard 16022: Information Technology — International
Symbology Specification — Data Matrix.

“Acquisition cost,” for Government-furnished equipment, means the amount
1dentified in the contract, or in the absence of such identification, the item’s fair market
value.

“Concatenated unique item identifier” means—

(1) For items that are serialized within the enterprise identifier, the linking
together of the unique identifier data elements in order of the issuing agency code,
enterprise identifier, and unique serial number within the enterprise identifier; e.g., the
enterprise identifier along with the contractor’s property internal identification, i.e., tag
number is recognized as the serial number; or

(2) For items that are serialized within the original part, lot, or batch number,
the linking together of the unique identifier data elements in order of the issuing
agency code; enterprise identifier; original part, lot, or batch number; and serial
number within the original part, lot, or batch number.

“Equipment” means a tangible item that is functionally complete for its intended
purpose, durable, nonexpendable, and needed for the performance of a contract.
Equipment is not intended for sale, and does not ordinarily lose its identity or become a
component part of another article when put into use.

“Government-furnished equipment” means an item of special tooling, special test
equipment, or equipment, in the possession of, or directly acquired by, the Government
and subsequently furnished to the Contractor (including subcontractors and alternate
locations) for the performance of a contract.

“Item” means equipment, special tooling, or special test equipment, to include such
equipment, special tooling, or special test equipment that is designated as serially
managed, mission essential, sensitive, or controlled inventory (if previously identified
as such in accordance with the terms and conditions of the contract).

“Item unique identification (IUID)” means a system of assigning, reporting, and
marking DoD property with unique item identifiers that have machine-readable data
elements to distinguish an item from all other like and unlike items.

“TUID Registry” means the DoD data repository that receives input from both
industry and Government sources and provides storage of, and access to, data that
1dentifies and describes tangible Government personal property.

“Material” means property that may be consumed or expended during the
performance of a contract, component parts of a higher assembly, or items that lose
their individual identity through incorporation into an end item. Material does not
include equipment, special tooling, or special test equipment.
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“Reparable” means an item, typically in unserviceable condition, furnished to the
Contractor for maintenance, repair, modification, or overhaul.

“Sensitive item” means an item potentially dangerous to public safety or security if
stolen, lost, or misplaced, or that shall be subject to exceptional physical security,
protection, control, and accountability. Examples include weapons, ammunition,
explosives, controlled substances, radioactive materials, hazardous materials or wastes,
or precious metals.

“Serially managed item” means an item designated by DoD to be uniquely tracked,
controlled, or managed in maintenance, repair, and/or supply systems by means of its
serial number.

“Special test equipment” means either single or multipurpose integrated test units
engineered, designed, fabricated, or modified to accomplish special purpose testing in
performing a contract. It consists of items or assemblies of equipment including
foundations and similar improvements necessary for installing special test equipment,
and standard or general purpose items or components that are interconnected and
interdependent so as to become a new functional entity for special testing purposes.
Special test equipment does not include material, special tooling, real property, or
equipment items used for general testing purposes, or property that with relatively
minor expense can be made suitable for general purpose use.

“Special tooling” means jigs, dies, fixtures, molds, patterns, taps, gauges, and all
components of these items, 1nc1ud1ng foundations and similar Improvements necessary
for installing special toohng, and which are of such a specialized nature that without
substantial modification or alteration their use is limited to the development or
production of particular supplies or parts thereof or to the performance of particular
services. Special tooling does not include material, special test equipment, real
property, equipment, machine tools, or similar capltal items.

“Unique item identifier (UII)” means a set of data elements permanently marked on
an item that is globally unique and unambiguous and never changes, in order to
provide traceability of the item throughout its total life cycle. The term includes a
concatenated UII or a DoD recognized unique identification equivalent.

“Virtual UII” means the UII data elements assigned to an item that is not marked
with a DoD compliant 2D data matrix symbol, e.g., enterprise identifier, part number,
and serial number; or the enterprise identifier along with the Contractor’s property
internal identification, i.e., tag number.

(b) Requirement for item unique identification of Government-furnished equipment.
Except as provided in paragraph (c) of this clause—

(1) Contractor accountability and management of Government-furnished
equipment shall be performed at the item level; and

(2) Unless provided by the Government, the Contractor shall establish a virtual
UII or a DoD recognized unique identification for items that are—

(1) Valued at $5,000 or more in unit acquisition cost; or
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(i1) Valued at less than $5,000 in unit acquisition cost and are serially
managed, mission essential, sensitive, or controlled inventory, as identified in
accordance with the terms and conditions of the contract.

(c) Exceptions. Paragraph (b) of this clause does not apply to—

(1) Government-furnished material,
(2) Reparables;

(3) Contractor-acquired property;
(4) Property under any statutory leasing authority;

(5) Property to which the Government has acquired a lien or title solely because
of partial, advance, progress, or performance-based payments;

(6) Intellectual property or software; or
(7) Real property.

(d) Procedures for establishing Ulls. To permit reporting of virtual Ulls to the DoD
IUID Registry, the Contractor’s property management system shall enable the
following data elements in addition to those required by paragraph (f)(1)(i1) of the
Government Property clause of this contract (FAR 52.245-1):

(1) Parent UIIL
(2) Concatenated UIL.
(3) Received/Sent (shipped) date.
(4) Status code.
(5) Current part number (if different from the original part number).
(6) Current part number effective date.
(7) Category code (“E” for equipment).
(8) Contract number.
(9) Commercial and Government Entity (CAGE) code.
(10) Mark record.
(1) Bagged or tagged code (for items too small to individually tag or mark).

(11) Contents (the type of information recorded on the item, e.g., item
internal control number).

(1) Effective date (date the mark is applied).
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(iv) Added or removed code/flag.

(v) Marker code (designates which code is used in the marker identifier,
e.g., D=CAGE, UN=DUNS, LD=DODAAC).

(vi) Marker identifier, e.g., Contractor’s CAGE code or DUNS number.

(vil) Medium code; how the data is recorded, e.g., barcode, contact memory
button.

(viii) Value, e.g., actual text or data string that is recorded in its human
readable form.

(ix) Set (used to group marks when multiple sets exist); for the purpose of
this clause, this defaults to “one (1)”.

(e) Procedures for updating the DoD IUID Registry. The Contractor shall update
the DoD IUID Registry at https:/www.bpn.gov/iuid for changes in status, mark,
custody, or disposition of items—

(1) Delivered or shipped from the Contractor’s plant, under Government
instructions, except when shipment is to a subcontractor or other location of the
Contractor;

(2) Consumed or expended, reasonably and properly, or otherwise accounted
for, in the performance of the contract as determined by the Government property
administrator, including reasonable inventory adjustments;

(3) Disposed of; or
(4) Transferred to a follow-on or other contract.

(End of clause)

252.211-7008 Use of Government-Assigned Serial Numbers
As prescribed in 211.274-6(c), use the following clause:

USE OF GOVERNMENT-ASSIGNED SERIAL NUMBERS (SEP 2010)

(a) Definitions. As used in this clause—

“Government-assigned serial number” means a combination of letters or
numerals in a fixed human-readable information format (text) conveying information
about a major end item, which is provided to a contractor by the requiring activity with
accompanying techmcal data instructions for marking the Government-assigned serial
number on major end items to be delivered to the Government.

“Major end item” means a final combination of component parts and/or
materials which is ready for its intended use and of such importance to operational
readiness that review and control of inventory management functions (procurement,
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distribution, maintenance, disposal, and asset reporting) is required at all levels of life
cycle management. Major end items include aircraft; ships; boats; motorized wheeled,
tracked, and towed vehicles for use on highway or rough terrain; weapon and missile
end items; ammunition; and sets, assemblies, or end items having a major end item as
a component.

“Unique item identifier (UII)” means a set of data elements permanently
marked on an item that is globally unique and unambiguous and never changes in
order to provide traceability of the item throughout its total life cycle. The term
includes a concatenated UII or a DoD-recognized unique identification equivalent.

(b) The Contractor shall mark the Government-assigned serial numbers on
those major end items as specified by line item in the Schedule, in accordance with
the technical instructions for the placement and method of application identified in
the terms and conditions of the contract.

(c) The Contractor shall register the Government-assigned serial number along
with the major end item’s UII at the time of delivery in accordance with the provisions
of the clause at DFARS 252.211-7003(d).

(d) The Contractor shall establish the UII for major end items for use
throughout the life of the major end item. The Contractor may elect, but is not
required, to use the Government-assigned serial number to construct the UII.

(End of clause)
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(Revised December 7, 2011)

252.212-7000 Offeror Representations and Certifications—Commercial Items.
As prescribed in 212.301(f)(11), use the following provision:

OFFEROR REPRESENTATIONS AND CERTIFICATIONS—COMMERCIAL ITEMS
(JUN 2005)

(a) Definitions. As used in this clause—

(1) “Foreign person” means any person other than a United States person as
defined in Section 16(2) of the Export Administration Act of 1979 (560 U.S.C. App. Sec.
2415).

(2) “United States” means the 50 States, the District of Columbia, outlying
areas, and the outer Continental Shelf as defined in 43 U.S.C. 1331.

(3) “United States person” is defined in Section 16(2) of the Export
Administration Act of 1979 and means any United States resident or national (other
than an individual resident outside the United States and employed by other than a
United States person), any domestic concern (including any permanent domestic
establishment of any foreign concern), and any foreign subsidiary or affiliate (including
any permanent foreign establishment) of any domestic concern which is controlled in
fact by such domestic concern, as determined under regulations of the President.

(b) Certification. By submitting this offer, the Offeror, if a foreign person, company
or entity, certifies that it—

(1) Does not comply with the Secondary Arab Boycott of Israel; and

(2) Is not taking or knowingly agreeing to take any action, with respect to the
Secondary Boycott of Israel by Arab countries, which 50 U.S.C. App. Sec. 2407(a)
prohibits a United States person from taking.

(c) Representation of Extent of Transportation by Sea. (This representation does not
apply to solicitations for the direct purchase of ocean transportation services).

(1) The Offeror shall indicate by checking the appropriate blank in paragraph
(c)(2) of this provision whether transportatlon of supplies by sea is anticipated under
the resultant contract. The term “supplies” is defined in the Transportation of Supplies
by Sea clause of this solicitation.

(2) Representation. The Offeror represents that it—

Does anticipate that supplies will be transported by sea in the
performance of any contract or subcontract resulting from this solicitation.

Does not anticipate that supplies will be transported by sea in
the performance of any contract or subcontract resulting from this
solicitation.
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(3) Any contract resulting from this solicitation will include the Transportation
of Supplies by Sea clause. If the Offeror represents that it will not use ocean
transportation, the resulting contract will also include the Defense Federal Acquisition
Regulation Supplement clause at 252.247-7024, Notification of Transportation of
Supplies by Sea.

(End of provision)

252.212-7001 Contract Terms and Conditions Required to Implement Statutes
or Executive Orders Applicable to Defense Acquisitions of Commercial Items.
As prescribed in 212.301(f)(i11), use the following clauses as applicable:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES
OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF
COMMERCIAL ITEMS (DEC 2011)

(a) The Contractor agrees to comply with the following Federal Acquisition
Regulation (FAR) clause which, if checked, is included in this contract by reference to
1mplement a provision of law apphcable to acquisitions of commercial items or
components.

52.203-3, Gratuities (APR 1984) (10 U.S.C. 2207).

(b) The Contractor agrees to comply with any clause that is checked on the
following list of Defense FAR Supplement clauses which, if checked, is included in this
contract by reference to implement provisions of law or Executive orders applicable to
acquisitions of commercial items or components.

(1) 252.203-7000, Requirements Relating to Compensation of Former DoD
Officials (SEP 2011) (Section 847 of Pub. L. 110-181).

) 252.203-7003, Agency Office of the Inspector General (SEP
2010)(section 6101 of Pub. L. 110-252, 41 U.S.C. 3509).

3) 252.205-7000, Provision of Information to Cooperative Agreement
Holders (DEC 1991) (10 U.S.C. 2416).

4) 252.219-7003, Small Business Subcontracting Plan (DoD Contracts)
(SEP 2011) (15 U.S.C. 637).

(5) 252.219-7004, Small Business Subcontracting Plan (Test Program)
(JAN 2011) (15 U.S.C. 637 note).

(6)Q) 252.225-7001, Buy American Act and Balance of Payments Program
(OCT 2011) (41 U.S.C. chapter 83, E.O. 10582).

(11) Alternate I (OCT 2011) of 252.225-7001.

(7 252.225-7008, Restriction on Acquisition of Specialty Metals (JUL 2009)
(10 U.S.C. 2533b).

(8 252.225-7009, Restriction on Acquisition of Certain Articles Containing
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Specialty Metals (JAN 2011) (10 U.S.C. 2533b).

©)) 252.225-7012, Preference for Certain Domestic Commodities
(JUN 2010) (10 U.S.C. 2533a).

(10) 252.225-7015, Restriction on Acquisition of Hand or Measuring Tools
(JUN 2005) (10 U.S.C. 2533a).

(11) 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings
(JUN 2011) (Section 8065 of Pub. L. 107-117 and the same restriction in subsequent
DoD appropriations acts).

(12)@) 252.225-7021, Trade Agreements (OCT 2011) (19 U.S.C. 2501-2518
and 19 U.S.C. 3301 note).

(11) Alternate I (OCT 2011) of 252.225-7021.
(111) Alternate II (OCT 2011) of 252.225-7021.

(13) 252.225-7027, Restriction on Contingent Fees for Foreign Military
Sales (APR 2003) (22 U.S.C. 2779).

(14) 252.225-7028, Exclusionary Policies and Practices of Foreign
Governments (APR 2003) (22 U.S.C. 2755).

(15)@) 252.225-7036, Buy American Act—Free Trade Agreements—
Balance of Payments Program (OCT 2011) (41 U.S.C. chapter 83 and 19 U.S.C. 3301
note).

(11)___ Alternate I (OCT 2011) of 252.225-7036.
(111)___ Alternate II (OCT 2011) of 252.225-7036.

(iv)___ Alternate III (OCT 2011) of 252.225-7036.

(16) 252.225-7038, Restriction on Acquisition of Air Circuit Breakers (JUN
2005) (10 U.S.C. 2534(a)(3)).

@am 252.225-7039, Contractors Performing Private Security Functions
(AUG 2011) (Section 862 of Pub. L. 110-181, as amended by section 853 of Pub. L. 110-
417 and sections 831 and 832 of Pub. L. 111-383).

(18) 252.226-7001, Utilization of Indian Organizations, Indian-Owned
Economic Enterprises, and Native Hawaiian Small Business Concerns (SEP 2004)
(Section 8021 of Pub. L. 107-248 and similar sections in subsequent DoD appropriations
acts).

(19) 252.227-7013, Rights in Technical Data—Noncommercial Items (SEP
2011), if applicable (see 227.7103-6(a)).

(20) 252.227-7015, Technical Data—Commercial Items (DEC 2011)
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(10 U.S.C. 2320).

(21) 252.227-7037, Validation of Restrictive Markings on Technical Data
(SEP 2011), if applicable (see 227.7102-4(c).

(22) 252.232-7003, Electronic Submission of Payment Requests and
Receiving Reports (MAR 2008) (10 U.S.C. 2227).

(23) 252.237-7010, Prohibition on Interrogation of Detainees by Contractor
Personnel (NOV 2010) (Section 1038 of Pub. L. 111-84)

(24) 252.237-7019, Training for Contractor Personnel Interacting with
Detainees (SEP 2006) (Section 1092 of Pub. L. 108-375).

(25) 252.243-7002, Requests for Equitable Adjustment (MAR 1998) (10
U.S.C. 2410).

(26) 252.246-7004, Safety of Facilities, Infrastructure, and Equipment
For Military Operations (OCT 2010) (Section 807 of Pub. L. 111-84).

@7 252.247-7003, Pass-Through of Motor Carrier Fuel Surcharge
Adjustment to the Cost Bearer (SEP 2010) (Section 884 of Pub. L. 110-417).

(28)) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10
U.S.C. 2631).

(11) Alternate I (MAR 2000) of 252.247-7023.

(111) Alternate II (MAR 2000) of 252.247-7023.
(iv) Alternate IIT (MAY 2002) of 252.247-7023.

(29) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR
2000) (10 U.S.C. 2631).

(30) 252.247-7027, Riding Gang Member Requirements (OCT 2011)
(Section 3504 of Pub. L. 110-417).

(c) In addition to the clauses listed in paragraph (e) of the Contract Terms and
Conditions Required to Implement Statutes or Executive Orders—Commercial Items
clause of this contract (FAR 52.212-5), the Contractor shall include the terms of the
following clauses, if applicable, in subcontracts for commercial items or commercial
components, awarded at any tier under this contract:

(1) 252.225-7039, Contractors Performing Private Security Functions (AUG
2011) (Section 862 of Pub. L. 110-181, as amended by section 853 of Pub. L. 110-417
and sections 831 and 832 of Pub. L. 111-383).

(2) 252.227-7013, Rights in Technical Data--Noncommercial Items (SEP 2011),
if applicable (see 227.7103-6(a)).

(3) 252.227-7015, Technical Data—Commercial Items (DEC 2011), if applicable
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(see 227.7102-4(a)).

(4) 252.227-7037, Validation of Restrictive Markings on Technical Data (SEP
2011), if applicable (see 227.7102-4(c)).

(5) 252.237-7010, Prohibition on Interrogation of Detainees by Contractor
Personnel (NOV 2010) (Section 1038 of Pub. L. 111-84).

(6) 252.237-7019, Training for Contractor Personnel Interacting with Detainees
(SEP 2006) (Section 1092 of Pub. L. 108-375).

(7) 252.247-7003, Pass-Through of Motor Carrier Fuel Surcharge Adjustment
to the Cost Bearer (SEP 2010) (Section 884 of Pub. L. 110-417).

(8) 252.247-7023, Transportation of Supplies by Sea (MAY 2002) (10 U.S.C

2631).

(9) 252.247-7024, Notification of Transportation of Supplies by Sea (MAR 2000)
(10 U.S.C. 2631).

(End of clause)

252.212-7002 Pilot Program for Acquisition of Military-Purpose
Nondevelopmental Items.
As prescribed in 212.7103, use the following provision:

PILOT PROGRAM FOR ACQUISITION OF MILITARY-PURPOSE
NONDEVELOPMENTAL ITEMS (JUN 2011)

(a) Definitions. As used in this provision—

“Military-purpose nondevelopmental item” means a nondevelopmental item that meets
a validated military requirement, as determined in writing by the responsible program
manager, and has been developed exclusively at private expense. An item shall not be
considered to be developed at private expense if development of the item was paid for in
whole or in part through—

(1) Independent research and development costs or bid and proposal costs, per
the definition in FAR 31.205-18, that have been reimbursed directly or indirectly by a
Federal agency or have been submitted to a Federal agency for reimbursement; or

(2) Foreign government funding.

“Nondevelopmental item” is defined in FAR 2.101 and for the purpose of this subpart
also includes previously developed items of supply that require modifications other than
those customarily available in the commercial marketplace if such modifications are
consistent with the requirement of 212.7102-2(d)(1).

“Nontraditional defense contractor” means an entity that is not currently performing
and has not performed, for at least the one-year period preceding the solicitation of
sources by the Department of Defense for the procurement or transaction, any of the
following for the Department of Defense—
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(1) Any contract or subcontract that is subject to full coverage under the cost
accounting standards prescribed pursuant to Section 26 of the Office of Federal
Procurement Policy Act (41 U.S.C. section 1502) and the regulations implementing
such section; or

(2) Any other contract in excess of the certified cost or pricing data threshold
under which the contractor is required to submit certified cost or pricing data.

(b) Notice. This is a procurement action under section 866 of the National Defense
Authorization Act for Fiscal Year 2011, Pilot Program for Acquisition of Military-
Purpose Nondevelopmental Items, and is subject to the limitations outlined in
212.7102.

(c) Representation. By submission of its offer, the offeror represents that it is a
nontraditional defense contractor.

(End of provision)
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(Revised December 7, 2011)

252.227-7000 Non-Estoppel.
As prescribed at 227.7009-1, insert the following clause in patent releases, license
agreements, and assignments:

NON-ESTOPPEL (OCT 1966)

The Government reserves the right at any time to contest the enforceability, validity,
scope of, or the title to any patent or patent application herein licensed without waiving
or forfeiting any right under this contract.

(End of clause)

252.227-7001 Release of Past Infringement.
As prescribed at 227.7009-2(a), insert the following clause in patent releases, license
agreements, and assignments:

RELEASE OF PAST INFRINGEMENT (AUG 1984)

The Contractor hereby releases each and every claim and demand which he now has or
may hereafter have against the Government for the manufacture or use by or for the
Government prior to the effective date of this contract, of any inventions covered by (i)
any of the patents and applications for patent identified in this contract, and (i1) any
other patent or application for patent owned or hereafter acquired by him, insofar as
and only to the extent that such other patent or patent application covers the
manufacture, use, or disposition of (description of subject matter).*

(End of clause)

*Bracketed portions of the clause may be omitted when not appropriate or not
encompassed by the release as negotiated.

252.227-7002 Readjustment of Payments.
As prescribed at 227.7009-2(b), insert the following clause in patent releases, license
agreements, and assignments:

READJUSTMENT OF PAYMENTS (OCT 1966)

(a) If any license, under substantially the same patents and authorizing
substantially the same acts which are authorized under this contract, has been or shall
hereafter be granted within the United States, on royalty terms which are more
favorable to the licensee than those contained herein, the Government shall be entitled
to the benefit of such more favorable terms with respect to all royalties accruing under
this contract after the date such more favorable terms become effective, and the
Contractor shall promptly notify the Secretary in writing of the granting of such more
favorable terms.

(b) In the event any claim of any patent hereby licensed is construed or held invalid
by decision of a court of competent jurisdiction, the requirement to pay royalties under
this contract insofar as its arises solely by reason of such claim, and any other claim not
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materially different therefrom, shall be interpreted in conformity with the court's
decision as to the scope of validity of such claims; Provided, however, that in the event
such decision is modified or reversed on appeal, the requlrement to pay royalties under
this contract shall be interpreted in conformity with the final decision rendered on such
appeal.

(End of clause)

252.227-7003 Termination.
As prescribed at 227.7009-2(c), insert the following clause in patent releases, license
agreements, and assignments:

TERMINATION (AUG 1984)

Notwithstanding any other provision of this contract, the Government shall have the
right to terminate the within license, in whole or in part, by giving the Contractor not
less than thirty (30) days notice in writing of the date such termination is to be
effective; provided, however, that such termination shall not affect the obligation of the
Government to pay royalties which have accrued prior to the effective date of such
termination.

(End of clause)

252.227-7004 License Grant.
As prescribed at 227.7009-3(a), insert the following clause in patent releases, license
agreements, and assignments:

LICENSE GRANT (AUG 1984)

(a) The Contractor hereby grants to the Government an irrevocable, nonexclusive,
nontransferable, and paid up license under the following patents, applications for
patent, and any patents granted on such applications, and under any patents which
may issue as the result of any reissue, division or continuation thereof, to practice by or
cause to be practiced for the Government throughout the world, any and all of the
inventions thereunder, in the manufacture and use of any article or material, in the use
of any method or process, and in the disposition of any article or material in accordance
with law:

U.S. Patent No. Date

Application Serial No. Filing Date

together with corresponding foreign patents and foreign applications for patents,
insofar as the Contractor has the right to grant licenses thereunder without incurring
an obligation to pay royalties or other compensation to others solely on account of such
grant.

(b) No rights are granted or implied by the agreement under any other patents
other than as provided above or by operation of law.

(c) Nothing contained herein shall limit any rights which the Government may
have obtained by virtue of prior contracts or by operation of law or otherwise.

1998 EDITION 252.227-2


http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_70.htm#227.7009-2
http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_70.htm#227.7009-3

Defense Federal Acquisition Regulation Supplement

Part 252--Solicitation Provisions and Contract Clauses

(End of clause)

252.227-7005 License Term.
As prescribed at 227.7009-3(b), insert one of the following clauses in patent releases,
license agreements, and assignments:

LICENSE TERM (OCT 2001)

ALTERNATE I (AUG 1984)

The license hereby granted shall remain in full force and effect for the full term of each
of the patents referred to in the “License Grant” clause of this contract and any and all
patents hereafter issued on applications for patent referred to in such “License Grant”
clause.

ALTERNATE II (OCT 2001)

The license hereby granted shall terminate on the day of ;
Provided, however, that said termination shall be without prejudice to the completlon of
any contract entered into by the Government prior to said date of termination or to the
use or disposition thereafter of any articles or materials manufactured by or for the
Government under this license.

252.227-7006 License Grant—Running Royalty.
As prescribed at 227.7009-4(a), insert the following clause in patent releases, license
agreements, and assignments:

LICENSE GRANT--RUNNING ROYALTY (AUG 1984)

(a) The Contractor hereby grants to the Government, as represented by the
Secretary of , an irrevocable, nonexclusive, nontransferable license
under the following patents, applications for patent, and any patents granted on such
applications, and under any patents which may issue as the result of any reissue,
division, or continuation thereunder to practice by or cause to be practiced for the
Department of , throughout the world, any and all of the inventions
thereunder in the manufacture and use of any article or material, in the use of any
method or process, and in the disposition of any article or material in accordance with
law:

U.S. Patent No. Date

Application Serial No. Filing Date

together with corresponding foreign patents and foreign applications for patent, insofar
as the Contractor has the right to grant licenses thereunder without incurring an
obligation to pay royalties or other compensation to others solely on account of such
grant.

(b) No rights are granted or implied by the agreement under any other patents
other than as provided above or by operation of law.

(c) Nothing contained herein shall limit any rights which the Government may
have obtained by virtue of prior contracts or by operation of law or otherwise.
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(End of clause)

252.227-7007 License Term—Running Royalty.
As prescribed at 227.7009-4(b), insert the following clause in patent releases, license
agreements, and assignments:

LICENSE TERM--RUNNING ROYALTY (AUG 1984)

The license hereby granted shall remain in full force and effect for the full term of each
of the patents referred to in the “License Grant” clause of this contract and any and all
patents hereafter issued on applications for patent referred to above unless sooner
terminated as elsewhere herein provided.

(End of clause)

252.227-7008 Computation of Royalties.
As prescribed at 227.7009- 4(c), insert the following clause in patent releases, license
agreements, and assignments:

COMPUTATION OF ROYALTIES (AUG 1984)

Subject to the conditions hereinafter stated, royalties shall accrue to the Contractor
under this agreement on all articles or materials embodying, or manufactured by the
use of, any or all inventions claimed under any unexpired United States patent licensed
herein, upon acceptance thereof by the Department of , at the rate of
percent of the net selling price of such articles or materials (amount) per (name of item)

* whether manufactured by the Government or procured under a fixed price contract,
and at the rate of (amount) per (name of item) acquired or manufactured by a
Contractor performing under a cost-reimbursement contract. With respect to such
articles or materials made by the Department of , “net selling price,” as used
in this paragraph, means the actual cost of direct labor and materials without
allowance for overhead and supervision.

(End of clause)
*Use bracketed matter as appropriate.

252.227-7009 Reporting and Payment of Royalties.
As prescribed at 227.7009-4(d), insert the following clause in patent releases, license
agreements, and assignments:

REPORTING AND PAYMENT OF ROYALTIES (AUG 1984)

(a) The (procuring office) shall, on or before the sixtieth (60th) day next following
the end of each yearly* period endmg during which royalties have
accrued under this license, deliver to the Contractor, subject to military security
regulations, a report in writing furnishing necessary information relative to royalties
which have accrued under this contract.

(b) Royalties which have accrued under this contract during the yearly* period
ending shall be paid to the Contractor (if appropriations therefor are
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available or become available) within sixty (60) days next following the receipt of a
voucher from the Contractor submitted in accordance with the report referred to in (a)
of this clause; Provided, that the Government shall not be obligated to pay, in respect of
any such yearly period, on account of the combined royalties accruing under this
contract directly and under any separate licenses granted pursuant to the “License to
Other Government Agencies” clause (if any) of this contract, an amount greater than

dollars ($ ), and if such combined royalties exceed the said maximum
yearly obligation, each department or agency shall pay a pro rata share of the said
maximum yearly obligation as determined by the proportion its accrued royalties bear
to the combined total of accrued royalties.

(End of clause)

*The frequency, date, and length of reporting periods should be selected as appropriate
to the particular circumstances of the contract.

252.227-7010 License to Other Government Agencies.
As prescribed at 227.7009-4(e), insert the following clause in patent releases, license
agreements, and assignments:

LICENSE TO OTHER GOVERNMENT AGENCIES (AUG 1984)

The Contractor hereby agrees to grant a separate license under the patents,
applications for patents, and improvements referred to in the “License Grant” clause of
this contract, on the same terms and conditions as appear in this license contract, to
any other department or agency of the Government at any time on receipt of a written
request for such a license from such department or agency; Provided, however, that as
to royalties which accrue under such separate licenses, reports and payments shall be
made directly to the Contractor by each such other department or agency pursuant to
the terms of such separate licenses. The Contractor shall notify the Licensee hereunder
promptly upon receipt of any request for license hereunder.

(End of clause)

252.227-7011 Assignments.
As prescribed at 227.7010, insert the following clause in assignments.

ASSIGNMENT (AUG 1984)

The Contractor hereby conveys to the Government, as represented by the Secretary

of , the entire right, title, and interest in and to the following patents (and
applications for patent), in and to the inventions thereof, and in and to all claims and
demands whatsoever for infringement thereof heretofore accrued, the same to be held
and enjoyed by the Government through its duly appointed representatives to the full
end of the term of said patents (and to the full end of the terms of all patents which may
be granted upon said applications for patent, or upon any division, continuation- in-part
or continuation thereof):

U.S. Patent No. Date

Name of Inventor
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U.S. Application Serial No. Filing Date

Name of Inventor

together with corresponding foreign patents and applications for patent insofar as the
Contractor has the right to assign the same.

(End of clause)

252.227-7012 Patent License and Release Contract.
As prescribed at 227.7012, insert the following clause in patent releases, license
agreements, and assignments:

(Contract No.)
PATENT LICENSE AND RELEASE CONTRACT (SEP 1999)

THIS CONTRACT is effective as of the ____ day of [month, year], between the UNITED
STATES OF AMERICA (hereinafter called the Government), and
(hereinafter called the Contractor), (a corporation organized and
existing under the laws of the State of ), (a partnership consisting of

), (an individual trading as ), of the City of
, in the State of .

WHEREAS, the Contractor warrants that it has the right to grant the within license
and release, and the Government desires to procure the same, and

WHEREAS, this contract is authorized by law, including 10 U.S.C. 2386.

NOW THEREFORE, in consideration of the grant, release and agreements hereinafter
recited, the parties have agreed as follows:

ARTICLE I. License Grant.*
(Insert the clause at 252.227-7004 for a paid up license, or the clause at
252.227-7006 for a license on a running royalty basis.)

ARTICLE 2. License Term.*
(Insert the appropriate alternative clause at 252.227-7005 for a paid up license,
or the clause at 252.227-7007 for a license on a running royalty basis.)

ARTICLE 3. Release of Past Infringement.
(Insert the clause at 252.227-7001.)

ARTICLE 4. Non-Estoppel.
(Insert the clause at 252.227-7000.)

ARTICLE 5. Payment.

The Contractor shall be paid the sum of Dollars ($ ) in full
compensation for the rights herein granted and agreed to be granted. (For a license on
a running royalty basis, insert the clause at 252.227-7006 in accordance with the
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nstructions therein, and also the clause as specified at 252.227-7002 and 252.227-7009
and 252.227-7010.)

ARTICLE 6. Covenant Against Contingent Fees.
(Insert the clause at FAR 52.203-5.)

ARTICLE 7. Assignment of Claims.
(Insert the clause at FAR 52.232-23.)

ARTICLE 8. Gratuities.
(Insert the clause at FAR 52.203-3.)

ARTICLE 9. Disputes.
(Insert the clause at FAR 52.233-1.)

ARTICLE 10. Successors and Assignees.

This Agreement shall be binding upon the Contractor, its successors** and
assignees, but nothing contained in this Article shall authorize an assignment of any
claim against the Government otherwise than as permitted by law.

IN WITNESS WHEREOQOF, the parties hereto have executed this contract.
THE UNITED STATES OF AMERICA

By

Date

(Signature and Title of Contractor
Representative)
By

Date

*If only a release is procured, delete this article; if an assignment is procured, use the
clause at 252.227-7011.

**When the Contractor is an individual, change “successors” to “heirs”; if a partnership,
modify appropriately.

(End of clause)

252.227-7013 Rights in Technical Data—Noncommercial Items.
As prescribed in 227.7103-6(a), use the following clause:

RIGHTS IN TECHNICAL DATA--NONCOMMERCIAL ITEMS (SEP 2011)
(a) Definitions. As used in this clause—

(1) “Computer data base” means a collection of data recorded in a form capable
of being processed by a computer. The term does not include computer software.
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(2) “Computer program” means a set of instructions, rules, or routines recorded
in a form that is capable of causing a computer to perform a specific operation or series
of operations.

(3) “Computer software” means computer programs, source code, source code
listings, object code listings, design details, algorithms, processes, flow charts, formulae
and related material that would enable the software to be reproduced, recreated, or
recompiled. Computer software does not include computer data bases or computer
software documentation.

(4) “Computer software documentation” means owner's manuals, user's
manuals, installation instructions, operating instructions, and other similar items,
regardless of storage medium, that explain the capabilities of the computer software or
provide instructions for using the software.

(5) "Covered Government support contractor" means a contractor under a
contract, the primary purpose of which 1s to furnish independent and impartial advice
or technical assistance directly to the Government in support of the Government’s
management and oversight of a program or effort (rather than to directly furnish an
end item or service to accomplish a program or effort), provided that the contractor—

(1) Is not affiliated with the prime contractor or a first-tier subcontractor on
the program or effort, or with any direct competitor of such prime contractor or any
such first-tier subcontractor in furnishing end items or services of the type developed or
produced on the program or effort; and

(11) Receives access to technical data or computer software for performance
of a Government contract that contains the clause at 252.227-7025, Limitations on the
Use or Disclosure of Government-Furnished Information Marked with Restrictive
Legends.

(6) “Detailed manufacturing or process data” means technical data that
describe the steps, sequences, and conditions of manufacturing, processing or assembly
used by the manufacturer to produce an item or component or to perform a process.

(7) “Developed” means that an item, component, or process exists and is
workable. Thus, the item or component must have been constructed or the process
practiced. Workability is generally established when the item, component, or process
has been analyzed or tested sufficiently to demonstrate to reasonable people skilled in
the applicable art that there is a high probability that it will operate as intended.
Whether, how much, and what type of analysis or testing is required to establish
workability depends on the nature of the item, component, or process, and the state of
the art. To be considered “developed,” the item, component, or process need not be at
the stage where it could be offered for sale or sold on the commercial market, nor must
the item, component, or process be actually reduced to practice within the meaning of
Title 35 of the United States Code.

(8) “Developed exclusively at private expense” means development was
accomplished entirely with costs charged to indirect cost pools, costs not allocated to a
government contract, or any combination thereof.
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(1) Private expense determinations should be made at the lowest practicable
level.

(11) Under fixed-price contracts, when total costs are greater than the firm-
fixed-price or ceiling price of the contract, the additional development costs necessary to
complete development shall not be considered when determining whether development
was at government, private, or mixed expense.

(9) “Developed exclusively with government funds” means development was not
accomplished exclusively or partially at private expense.

(10) “Developed with mixed funding” means development was accomplished
partially with costs charged to indirect cost pools and/or costs not allocated to a
government contract, and partially with costs charged directly to a government
contract.

(11) “Form, fit, and function data” means technical data that describes the
required overall phys1cal functional, and performance characteristics (along with the
qualification requirements, if apphcable) of an item, component, or process to the extent
necessary to permit identification of physically and funct1onally interchangeable items.

(12) “Government purpose” means any activity in which the United States
Government is a party, including cooperative agreements with international or multi-
national defense organizations, or sales or transfers by the United States Government
to foreign governments or international organizations. Government purposes include
competitive procurement, but do not include the rights to use, modify, reproduce,
release, perform, display, or disclose technical data for commercial purposes or
authorize others to do so.

(13) “Government purpose rights” means the rights to—

(1) Use, modify, reproduce, release, perform, display, or disclose technical
data within the Government without restriction; and

(1) Release or disclose technical data outside the Government and authorize
persons to whom release or disclosure has been made to use, modify, reproduce, release,
perform, display, or disclose that data for United States government purposes.

(14) “Limited rights” means the rights to use, modify, reproduce, release,
perform, display, or disclose technical data, in whole or in part, within the Government.
The Government may not, without the written permission of the party asserting limited
rights, release or disclose the technical data outside the Government, use the technical
data for manufacture, or authorize the technical data to be used by another party,
except that the Government may reproduce, release, or disclose such data or authorize
the use or reproduction of the data by persons outside the Government if—

(1) The reproduction, release, disclosure, or use is—
(A) Necessary for emergency repair and overhaul; or

(B) A release or disclosure to—
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(I) A covered Government support contractor, for use, modification,
reproduction, performance, display, or release or disclosure to authorized person(s) in
performance of a Government contract; or

(2) A foreign government, of technical data, other than detailed
manufacturing or process data, when use of such data by the foreign government is in
the interest of the Government and is required for evaluational or informational
purposes;

(11) The recipient of the technical data is subject to a prohibition on the
further reproduction, release, disclosure, or use of the technical data; and

(111) The contractor or subcontractor asserting the restriction is notified of
such reproduction, release, disclosure, or use.

(15) “Technical data” means recorded information, regardless of the form or
method of the recording, of a scientific or technical nature (including computer software
documentation). The term does not include computer software or data incidental to
contract administration, such as financial and/or management information.

(16) “Unlimited rights” means rights to use, modify, reproduce, perform,
display, release, or disclose technical data in whole or in part, in any manner, and for
any purpose Whatsoever and to have or authorize others to do so.

(b) Rights in technical data. The Contractor grants or shall obtain for the
Government the following royalty free, world-wide, nonexclusive, irrevocable license
rights in technical data other than computer software documentation (see the Rights in
Noncommercial Computer Software and Noncommercial Computer Software
Documentation clause of this contract for rights in computer software documentation):

(1) Unlimited rights. The Government shall have unlimited rights in technical
data that are—

(1) Data pertaining to an item, component, or process which has been or will
be developed exclusively with Government funds;

(1) Studies, analyses, test data, or similar data produced for this contract,
when the study, analysis, test, or similar work was specified as an element of
performance;

(111) Created exclusively with Government funds in the performance of a
contract that does not require the development, manufacture, construction, or
production of items, components, or processes;

(iv) Form, fit, and function data;

(v) Necessary for installation, operation, maintenance, or training purposes
(other than detailed manufacturing or process data);

(vi) Corrections or changes to technical data furnished to the Contractor by
the Government;

1998 EDITION 252.227-10



Defense Federal Acquisition Regulation Supplement

Part 252--Solicitation Provisions and Contract Clauses

(vi1) Otherwise publicly available or have been released or disclosed by the
Contractor or subcontractor without restrictions on further use, release or disclosure,
other than a release or disclosure resulting from the sale, transfer, or other assignment
of interest in the technical data to another party or the sale or transfer of some or all of
a business entity or its assets to another party;

(vii1) Data in which the Government has obtained unlimited rights under
another Government contract or as a result of negotiations; or

(ix) Data furnished to the Government, under this or any other Government
contract or subcontract thereunder, with—

(A) Government purpose license rights or limited rights and the
restrictive condition(s) has/have expired; or

(B) Government purpose rights and the Contractor's exclusive right to
use such data for commercial purposes has expired.

(2) Government purpose rights.

(1) The Government shall have government purpose rights for a five-year
period, or such other period as may be negotiated, in technical data—

(A) That pertain to items, components, or processes developed with
mixed funding except when the Government is entitled to unlimited rights in such data
as provided in paragraphs (b)(i1) and (b)(iv) through (b)(ix) of this clause; or

(B) Created with mixed funding in the performance of a contract that
does not require the development, manufacture, construction, or production of items,
components, or processes.

(1) The five-year period, or such other period as may have been negotiated,
shall commence upon execution of the contract, subcontract, letter contract (or similar
contractual instrument), contract modification, or option exercise that required
development of the items, components, or processes or creation of the data described in
paragraph (b)(2)(1)(B) of thls clause. Upon expiration of the five-year or other
negotiated period, the Government shall have unlimited rights in the technical data.

(111) The Government shall not release or disclose technical data in which it
has government purpose rights unless—

(A) Prior to release or disclosure, the intended recipient is subject to the
non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation
Supplement (DFARS); or

(B) The recipient is a Government contractor receiving access to the
data for performance of a Government contract that contains the clause at DFARS
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends.

(iv) The Contractor has the exclusive right, including the right to license
others, to use technical data in which the Government has obtained government
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purpose rights under this contract for any commercial purpose during the time period
specified in the government purpose rights legend prescribed in paragraph (f)(2) of this
clause.

(3) Limited rights.

(1) Except as provided in paragraphs (b)(1)(i1) and (b)(1)(iv) through (b)(1)(ix)
of this clause, the Government shall have limited rights in technical data—

(A) Pertaining to items, components, or processes developed exclusively
at private expense and marked with the limited rights legend prescribed in paragraph
() of this clause; or

(B) Created exclusively at private expense in the performance of a
contract that does not require the development, manufacture, construction, or
production of items, components, or processes.

(1) The Government shall require a recipient of limited rights data for
emergency repair or overhaul to destroy the data and all copies in its possession
promptly following completion of the emergency repair/overhaul and to notify the
Contractor that the data have been destroyed.

(111) The Contractor, its subcontractors, and suppliers are not required to
provide the Government additional rights to use, modify, reproduce, release, perform,
display, or disclose technical data furnished to the Government with limited rights.
However, if the Government desires to obtain additional rights in technical data in
which it has limited rights, the Contractor agrees to promptly enter into negotiations
with the Contracting Officer to determine whether there are acceptable terms for
transferring such rights. All technical data in which the Contractor has granted the
Government additional rights shall be listed or described in a license agreement made
part of the contract. The license shall enumerate the additional rights granted the
Government in such data.

(iv) The Contractor acknowledges that—

(A) Limited rights data is authorized to be released or disclosed to
covered Government support contractors;

(B) The Contractor will be notified of such release or disclosure;

(C) The Contractor (or the party asserting restrictions as identified in
the limited rights legend) may require each such covered Government support
contractor to enter into a non-disclosure agreement directly with the Contractor (or the
party asserting restrictions) regarding the covered Government support contractor’s use
of such data, or alternatively, that the Contractor (or party asserting restrictions) may
waive in writing the requirement for a non-disclosure agreement;

(D) Any such non-disclosure agreement shall address the restrictions on
the covered Government support contractor's use of the limited rights data as set forth
in the clause at 252.227-7025, and shall not include any additional terms and
conditions unless mutually agreed to by the parties to the non-disclosure agreement;
and
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(E) The Contractor shall provide a copy of any such non-disclosure
agreement or waiver to the Contracting Officer, upon request.

(4) Specifically negotiated license rights. The standard license rights granted to
the Government under paragraphs (b)(1) through (b)(3) of this clause, including the
period during which the Government shall have government purpose rights in technical
data, may be modified by mutual agreement to provide such rights as the parties
consider appropriate but shall not provide the Government lesser rights than are
enumerated in paragraph (a)(13) of this clause. Any rights so negotiated shall be
1dentified in a license agreement made part of this contract.

(5) Prior government rights. Technical data that will be delivered, furnished, or
otherwise provided to the Government under this contract, in which the Government
has previously obtained rights shall be delivered, furmshed or provided with the pre-
existing rights, unless—

(1) The parties have agreed otherwise; or

(1) Any restrictions on the Government's rights to use, modify, reproduce,
release, perform, display, or disclose the data have expired or no longer apply.

(6) Release from liability. The Contractor agrees to release the Government
from liability for any release or disclosure of technical data made in accordance with
paragraph (a)(13) or (b)(2)(1i1) of this clause, in accordance with the terms of a license
negotiated under paragraph (b)(4) of this clause or by others to whom the recipient has
released or disclosed the data and to seek relief solely from the party who has
1mproperly used, modified, reproduced, released, performed, displayed, or disclosed
Contractor data marked with restrictive legends.

(c) Contractor rights in technical data. All rights not granted to the Government
are retained by the Contractor.

(d) Third party copyrighted data. The Contractor shall not, without the written
approval of the Contracting Officer, incorporate any copyrighted data in the technical
data to be delivered under this contract unless the Contractor is the copyright owner or
has obtained for the Government the license rights necessary to perfect a license or
licenses in the deliverable data of the appropriate scope set forth in paragraph (b) of
this clause, and has affixed a statement of the license or licenses obtained on behalf of
the Government and other persons to the data transmittal document.

(e) Identification and delivery of data to be furnished with restrictions on use,
release, or disclosure.

(1) This paragraph does not apply to restrictions based solely on copyright.

(2) Except as provided in paragraph (e)(3) of this clause, technical data that the
Contractor asserts should be furnished to the Government with restrictions on use,
release, or disclosure are identified in an attachment to this contract (the Attachment).
The Contractor shall not deliver any data with restrictive markings unless the data are
listed on the Attachment.
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(3) In addition to the assertions made in the Attachment, other assertions may
be identified after award when based on new information or inadvertent omissions
unless the inadvertent omissions would have materially affected the source selection
decision. Such identification and assertion shall be submitted to the Contracting
Officer as soon as practicable prior to the scheduled date for delivery of the data, in the
following format, and signed by an official authorized to contractually obligate the
Contractor:

Identification and Assertion of Restrictions on the Government's Use, Release,
or Disclosure of Technical Data.

The Contractor asserts for itself, or the persons identified below, that the
Government's rights to use, release, or disclose the following technical data should be
restricted—

Technical Data Name of Person
to be Furnished Basis for Asserted Rights Asserting
With Restrictions® Assertion** Category*** Restrictions****
(LIST) (LIST) (LIST) (LIST)

*If the assertion is applicable to items, components, or processes developed
at private expense, identify both the data and each such item, component, or process.

**Generally, the development of an item, component, or process at private
expense, either exclusively or partially, is the only basis for asserting restrictions on the
Government's rights to use, release, or disclose technical data pertaining to such items,
components, or processes. Indicate whether development was exclusively or partially at
private expense. If development was not at private expense, enter the specific reason
for asserting that the Government's rights should be restricted.

***Enter asserted rights category (e.g., government purpose license rights
from a prior contract, rights in SBIR data generated under another contract, limited or
government purpose rights under this or a prior contract, or specifically negotiated
licenses).

*#**Corporation, individual, or other person, as appropriate.

Date
Printed Name and Title

Signature

(End of identification and assertion)

(4) When requested by the Contracting Officer, the Contractor shall provide
sufficient information to enable the Contracting Officer to evaluate the Contractor's
assertions. The Contracting Officer reserves the right to add the Contractor's
assertions to the Attachment and validate any listed assertion, at a later date, in
accordance with the procedures of the Validation of Restrictive Markings on Technical
Data clause of this contract.
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(&) Marking requirements. The Contractor, and its subcontractors or suppliers, may
only assert restrictions on the Government's rights to use, modify, reproduce, release,
perform, display, or disclose technical data to be delivered under this contract by
marking the deliverable data subject to restriction. Except as provided in paragraph
(D (5) of this clause, only the following legends are authorized under this contract: the
government purpose rights legend at paragraph (f)(2) of this clause; the limited rights
legend at paragraph (f)(3) of this clause; or the special license rlghts legend at
paragraph (f)(4) of this clause; and/or a notice of copyright as prescribed under 17
U.S.C. 401 or 402.

(1) General marking instructions. The Contractor, or its subcontractors or
suppliers, shall conspicuously and legibly mark the appropriate legend on all technical
data that qualify for such markings. The authorized legends shall be placed on the
transmittal document or storage container and, for printed material, each page of the
printed material containing technical data for which restrictions are asserted. When
only portions of a page of printed material are subject to the asserted restrictions, such
portions shall be identified by circling, underscoring, with a note, or other appropriate
1dentifier. Technical data transmitted directly from one computer or computer terminal
to another shall contain a notice of asserted restrictions. Reproductions of technical
data or any portions thereof subject to asserted restrictions shall also reproduce the
asserted restrictions.

(2) Government purpose rights markings. Data delivered or otherwise
furnished to the Government with government purpose rights shall be marked as
follows:

GOVERNMENT PURPOSE RIGHTS

Contract No.

Contractor Name

Contractor Address

Expiration Date

The Government's rights to use, modify, reproduce, release, perform, display, or
disclose these technical data are restricted by paragraph (b)(2) of the Rights in
Technical Data—Noncommercial Items clause contained in the above identified
contract. No restrictions apply after the expiration date shown above. Any
reproduction of technical data or portions thereof marked with this legend must also
reproduce the markings.

(End of legend)

(3) Limited rights markings. Data delivered or otherwise furnished to the
Government with limited rights shall be marked with the following legend:
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LIMITED RIGHTS

Contract No.

Contractor Name

Contractor Address

The Government's rights to use, modify, reproduce, release, perform, display, or
disclose these technical data are restricted by paragraph (b)(3) of the Rights in
Technical Data--Noncommercial Items clause contained in the above identified
contract. Any reproduction of technical data or portions thereof marked with this
legend must also reproduce the markings. Any person, other than the Government,
who has been provided access to such data must promptly notify the above named
Contractor.

(End of legend)
(4) Special license rights markings.

(1 Data in which the Government's rights stem from a specifically
negotiated license shall be marked with the following legend:

SPECIAL LICENSE RIGHTS

The Government's rights to use, modify, reproduce, release,
perform, display, or disclose these data are restricted by
Contract No. (Insert contract number)___, License
No.__ (Insert license identifier) . Any reproduction of
technical data or portions thereof marked with this legend
must also reproduce the markings.

(End of legend)

(1) For purposes of this clause, special licenses do not include government
purpose license rights acquired under a prior contract (see paragraph (b)(5) of this
clause).

(5) Pre-existing data markings. If the terms of a prior contract or license
permitted the Contractor to restrict the Government's rights to use, modify, reproduce,
release, perform, display, or disclose technical data deliverable under this contract, and
those restrictions are still applicable, the Contractor may mark such data with the
appropriate restrictive legend for which the data qualified under the prior contract or
license. The marking procedures in paragraph (f)(1) of this clause shall be followed.

(g) Contractor procedures and records. Throughout performance of this contract,
the Contractor and its subcontractors or suppliers that will deliver technical data with
other than unlimited rights, shall—

(1) Have, maintain, and follow written procedures sufficient to assure that
restrictive markings are used only when authorized by the terms of this clause; and
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(2) Maintain records sufficient to justify the validity of any restrictive markings
on technical data delivered under this contract.

(h) Removal of unjustified and nonconforming markings.

(1) Unjustified technical data markings. The rights and obligations of the
parties regarding the validation of restrictive markings on technical data furnished or
to be furnished under this contract are contained in the Validation of Restrictive
Markings on Technical Data clause of this contract. Notwithstanding any provision of
this contract concerning inspection and acceptance, the Government may ignore or, at
the Contractor's expense, correct or strike a marking if, in accordance with the
procedures in the Validation of Restrictive Markings on Technical Data clause of this
contract, a restrictive marking is determined to be unjustified.

(2) Nonconforming technical data markings. A nonconforming marking is a
marking placed on technical data delivered or otherwise furnished to the Government
under this contract that is not in the format authorized by this contract. Correction of
nonconforming markings is not subject to the Validation of Restrictive Markings on
Technical Data clause of this contract. If the Contracting Officer notifies the Contractor
of a nonconforming marking and the Contractor fails to remove or correct such marking
within sixty (60) days, the Government may ignore or, at the Contractor's expense,
remove or correct any nonconforming marking.

(1) Relation to patents. Nothing contained in this clause shall imply a license to the
Government under any patent or be construed as affecting the scope of any license or
other right otherwise granted to the Government under any patent.

() Limitation on charges for rights in technical data.
(1) The Contractor shall not charge to this contract any cost, including, but not
limited to, license fees, royalties, or similar charges, for rights in technical data to be
delivered under this contract when—

(1) The Government has acquired, by any means, the same or greater rights
in the data; or

(1) The data are available to the public without restrictions.
(2) The limitation in paragraph (j)(1) of this clause—

(1) Includes costs charged by a subcontractor or supplier, at any tier, or costs
incurred by the Contractor to acquire rights in subcontractor or supplier technical data,
if the subcontractor or supplier has been paid for such rights under any other
Government contract or under a license conveying the rights to the Government; and

(1) Does not include the reasonable costs of reproducing, handling, or
mailing the documents or other media in which the technical data will be delivered.
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(k) Applicability to subcontractors or suppliers.

(1) The Contractor shall ensure that the rights afforded its subcontractors and
suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and
delivery processes of paragraph (e) of this clause are recognized and protected.

(2) Whenever any technical data for noncommercial items, or for commercial
items developed in any part at Government expense, is to be obtained from a
subcontractor or supplier for delivery to the Government under this contract, the
Contractor shall use this same clause in the subcontract or other contractual
mstrument, and require its subcontractors or suppliers to do so, without alteration,
except to identify the parties. This clause will govern the technical data pertaining to
noncommercial items or to any portion of a commercial item that was developed in any
part at Government expense, and the clause at 252.227-7015 will govern the technical
data pertaining to any portion of a commercial item that was developed exclusively at
private expense. No other clause shall be used to enlarge or diminish the
Government's, the Contractor's, or a higher-tier subcontractor's or supplier's rights in a
subcontractor's or supplier's technical data.

(3) Technical data required to be delivered by a subcontractor or supplier shall
normally be delivered to the next higher-tier contractor, subcontractor, or supplier.
However, when there is a requirement in the prime contract for data which may be
submitted with other than unlimited rights by a subcontractor or supplier, then said
subcontractor or supplier may fulfill its requirement by submitting such data directly to
the Government, rather than through a higher-tier contractor, subcontractor, or
supplier.

(4) The Contractor and higher-tier subcontractors or suppliers shall not use
their power to award contracts as economic leverage to obtain rights in technical data
from their subcontractors or suppliers.

(5) In no event shall the Contractor use its obligation to recognize and protect
subcontractor or supplier rights in technical data as an excuse for failing to satisfy its
contractual obligation to the Government.

(End of clause)

ALTERNATE I (JUN 1995)
As prescribed in 227.7103-6(b)(1), add the following paragraph (1) to the basic clause:

() Publication for sale.

(1) This paragraph only applies to technical data in which the Government has
obtained unlimited rights or a license to make an unrestricted release of technical data.

(2) The Government shall not publish a deliverable technical data item or items
1dentified in this contract as being subject to paragraph (1) of this clause or authorize
others to publish such data on its behalf if, prior to publication for sale by the
Government and within twenty-four (24) months following the date specified in this
contract for delivery of such data or the removal of any national security or export
control restrictions, whichever is later, the Contractor publishes that item or items for
sale and promptly notifies the Contracting Officer of such publication(s). Any such
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publication shall include a notice identifying the number of this contract and the
Government's rights in the published data.

(3) This limitation on the Government's right to publish for sale shall continue
as long as the data are reasonably available to the public for purchase.

ALTERNATE II (MAR 2011)
As prescribed in 227.7103-6(b)(2), add the following paragraphs (a)(17) and (b)(7) to
the basic clause:

(a)(17) "Vessel design" means the design of a vessel, boat, or craft, and its
components, including the hull, decks, superstructure, and the exterior surface
shape of all external shipboard equipment and systems. The term includes designs
covered by 10 U.S.C. 7317, and designs protectable under 17 U.S.C. 1301, et seq.

(b)(7) Vessel designs. For a vessel design (including a vessel design embodied in a
useful article) that is developed or delivered under this contract, the Government shall
have the right to make and have made any useful article that embodies the vessel
design, to import the article, to sell the article, and to distribute the article for sale or to
use the article in trade, to the same extent that the Government is granted rights in the
technical data pertaining to the vessel design

252.227-7014 Rights in Noncommercial Computer Software and
Noncommercial Computer Software Documentation.
As prescribed in 227.7203-6(a)(1), use the following clause:

RIGHTS IN NONCOMMERCIAL COMPUTER SOFTWARE AND
NONCOMMERCIAL COMPUTER SOFTWARE DOCUMENTATION (MAR 2011)

(a) Definitions. As used in this clause—

(1) “Commercial computer software” means software developed or regularly
used for non-governmental purposes which—

(1) Has been sold, leased, or licensed to the public;
(11) Has been offered for sale, lease, or license to the public;

(111) Has not been offered, sold, leased, or licensed to the public but will be
available for commercial sale, lease, or license in time to satisfy the delivery
requirements of this contract; or

(iv) Satisfies a criterion expressed in paragraph (a)(1)(1), (i), or (ii1) of this
clause and would require only minor modification to meet the requirements of this
contract.

(2) “Computer database” means a collection of recorded data in a form capable
of being processed by a computer. The term does not include computer software.

(3) “Computer program” means a set of instructions, rules, or routines, recorded
in a form that is capable of causing a computer to perform a specific operation or series
of operations.
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(4) “Computer software” means computer programs, source code, source code
listings, object code listings, design details, algorithms, processes, flow charts, formulae,
and related material that would enable the software to be reproduced, recreated, or
recompiled. Computer software does not include computer databases or computer
software documentation.

(5) “Computer software documentation” means owner's manuals, user's
manuals, installation instructions, operating instructions, and other similar items,
regardless of storage medium, that explain the capabilities of the computer software or
provide instructions for using the software.

(6) "Covered Government support contractor" means a contractor under a
contract, the primary purpose of which 1s to furnish independent and impartial advice
or technical assistance directly to the Government in support of the Government’s
management and oversight of a program or effort (rather than to directly furnish an
end item or service to accomplish a program or effort), provided that the contractor—

(1) Is not affiliated with the prime contractor or a first-tier subcontractor on
the program or effort, or with any direct competitor of such prime contractor or any
such first-tier subcontractor in furnishing end items or services of the type developed or
produced on the program or effort; and

(11) Receives access to technical data or computer software for performance
of a Government contract that contains the clause at 252.227-7025, Limitations on the
Use or Disclosure of Government-Furnished Information Marked with Restrictive
Legends.

(7) “Developed” means that—

(1) A computer program has been successfully operated in a computer and
tested to the extent sufficient to demonstrate to reasonable persons skilled in the art
that the program can reasonably be expected to perform its intended purpose;

(1) Computer software, other than computer programs, has been tested or
analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art
that the software can reasonably be expected to perform its intended purpose; or

(111) Computer software documentation required to be delivered under a
contract has been written, in any medium, in sufficient detail to comply with
requirements under that contract.

(8) “Developed exclusively at private expense” means development was
accomplished entirely with costs charged to indirect cost pools, costs not allocated to a
government contract, or any combination thereof.

(1) Private expense determinations should be made at the lowest practicable
level.

(1) Under fixed-price contracts, when total costs are greater than the firm-
fixed-price or ceiling price of the contract, the additional development costs necessary to
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complete development shall not be considered when determining whether development
was at government, private, or mixed expense.

(9) “Developed exclusively with government funds” means development was not
accomplished exclusively or partially at private expense.

(10) “Developed with mixed funding” means development was accomplished
partially with costs charged to indirect cost pools and/or costs not allocated to a
government contract, and partially with costs charged directly to a government
contract.

(11) “Government purpose” means any activity in which the United States
Government is a party, including cooperative agreements with international or multi-
national defense organizations or sales or transfers by the United States Government
to foreign governments or international organizations. Government purposes include
competitive procurement, but do not include the rights to use, modify, reproduce,
release, perform, display, or disclose computer software or computer software
documentation for commercial purposes or authorize others to do so.

(12) “Government purpose rights” means the rights to—

(1) Use, modify, reproduce, release, perform, display, or disclose computer
software or computer software documentation within the Government without
restriction; and

(11) Release or disclose computer software or computer software
documentation outside the Government and authorize persons to whom release or
disclosure has been made to use, modify, reproduce, release, perform, display, or
disclose the software or documentation for United States government purposes.

(13) “Minor modification” means a modification that does not significantly alter
the nongovernmental function or purpose of the software or is of the type customarily
provided in the commercial marketplace.

(14) “Noncommercial computer software” means software that does not qualify
as commercial computer software under paragraph (a)(1) of this clause.

(15) “Restricted rights” apply only to noncommercial computer software and
mean the Government's rights to—

(1) Use a computer program with one computer at one time. The program
may not be accessed by more than one terminal or central processing unit or time
shared unless otherwise permitted by this contract;

(1) Transfer a computer program to another Government agency without
the further permission of the Contractor if the transferor destroys all copies of the
program and related computer software documentation in its possession and notifies
the licensor of the transfer. Transferred programs remain subject to the provisions of
this clause;

(111) Make the minimum number of copies of the computer software required
for safekeeping (archive), backup, or modification purposes;
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(iv) Modify computer software provided that the Government may—

(A) Use the modified software only as provided in paragraphs
(a)(15)(1) and (i11) of this clause; and

(B) Not release or disclose the modified software except as provided in
paragraphs (a)(15)(11), (v), (vi) and (vi1) of this clause;

(v) Permit contractors or subcontractors performing service contracts (see
37.101 of the Federal Acquisition Regulation) in support of this or a related contract to
use computer software to diagnose and correct deficiencies in a computer program, to
modify computer software to enable a computer program to be combined with, adapted
to, or merged with other computer programs or when necessary to respond to urgent
tactical situations, provided that—

(A) The Government notifies the party which has granted restricted
rights that a release or disclosure to particular contractors or subcontractors was made;

(B) Such contractors or subcontractors are subject to the use and non-
disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation
Supplement (DFARS) or are Government contractors receiving access to the software
for performance of a Government contract that contains the clause at DFARS 252.227-
7025, Limitations on the Use or Disclosure of Government-Furnished Information
Marked with Restrictive Legends;

(C) The Government shall not permit the recipient to decompile,
disassemble, or reverse engineer the software, or use software decompiled,
disassembled, or reverse engineered by the Government pursuant to paragraph
(a)(15)(iv) of this clause, for any other purpose; and

(D) Such use is subject to the limitation in paragraph (a)(15)(1) of this
clause;

(vi) Permit contractors or subcontractors performing emergency repairs or
overhaul of items or components of items procured under this or a related contract to
use the computer software when necessary to perform the repairs or overhaul, or to
modify the computer software to reflect the repairs or overhaul made, provided that—

(A) The intended recipient is subject to the use and non-disclosure
agreement at DFARS 227.7103-7 or is a Government contractor receiving access to the
software for performance of a Government contract that contains the clause at DFARS
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends; and

(B) The Government shall not permit the recipient to decompile,
disassemble, or reverse engineer the software, or use software decompiled,
disassembled, or reverse engineered by the Government pursuant to paragraph
(a)(15)(iv) of this clause, for any other purpose; and

(vi1)) Permit covered Government support contractors to use, modify,
reproduce, perform, display, or release or disclose the computer software to authorized
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person(s) in the performance of Government contracts that contain the clause at
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends.

(16) “Unlimited rights” means rights to use, modify, reproduce, release,
perform, display, or disclose computer software or computer software documentation in
whole or in part, in any manner and for any purpose whatsoever, and to have or
authorize others to do so.

(b) Rights in computer software or computer software documentation. The
Contractor grants or shall obtain for the Government the following royalty free, world-
wide, nonexclusive, irrevocable license rights in noncommercial computer software or
computer software documentation. All rights not granted to the Government are
retained by the Contractor.

(1) Unlimited rights. The Government shall have unlimited rights in—
(1) Computer software developed exclusively with Government funds;

(1) Computer software documentation required to be delivered under this
contract;

(111) Corrections or changes to computer software or computer software
documentation furnished to the Contractor by the Government;

(iv) Computer software or computer software documentation that is
otherwise publicly available or has been released or disclosed by the Contractor or
subcontractor without restriction on further use, release or disclosure, other than a
release or disclosure resulting from the sale, transfer, or other assignment of interest in
the software to another party or the sale or transfer of some or all of a business entity or
its assets to another party;

(v) Computer software or computer software documentation obtained with
unlimited rights under another Government contract or as a result of negotiations; or

(vi) Computer software or computer software documentation furnished to
the Government, under this or any other Government contract or subcontract
thereunder with—

(A) Restricted rights in computer software, limited rights in technical
data, or government purpose license rights and the restrictive conditions have expired;
or

(B) Government purpose rights and the Contractor's exclusive right to
use such software or documentation for commercial purposes has expired.

(2) Government purpose rights.
(1) Except as provided in paragraph (b)(1) of this clause, the Government

shall have government purpose rights in computer software developed with mixed
funding.
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(1) Government purpose rights shall remain in effect for a period of five
years unless a different period has been negotiated. Upon expiration of the five-year or
other negotiated period, the Government shall have unlimited rights in the computer
software or computer software documentation. The government purpose rights period
shall commence upon execution of the contract, subcontract, letter contract (or similar
contractual instrument), contract modification, or option exercise that required
development of the computer software.

(111) The Government shall not release or disclose computer software in
which it has government purpose rights to any other person unless—

(A) Prior to release or disclosure, the intended recipient is subject to the
use and non-disclosure agreement at DFARS 227.7103-7; or

(B) The recipient is a Government contractor receiving access to the
software or documentation for performance of a Government contract that contains the
clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government
Furnished Information Marked with Restrictive Legends.

(3) Restricted rights.

(1) The Government shall have restricted rights in noncommercial computer
software required to be delivered or otherwise provided to the Government under this
contract that were developed exclusively at private expense.

(1) The Contractor, its subcontractors, or suppliers are not required to
provide the Government additional rights in noncommercial computer software
delivered or otherwise provided to the Government with restricted rights. However, if
the Government desires to obtain additional rights in such software, the Contractor
agrees to promptly enter into negotiations with the Contracting Officer to determine
whether there are acceptable terms for transferring such rights. All noncommercial
computer software in which the Contractor has granted the Government additional
rights shall be listed or described in a license agreement made part of the contract (see
paragraph (b)(4) of this clause). The license shall enumerate the additional rights
granted the Government.

(111) The Contractor acknowledges that—

(A) Restricted rights computer software is authorized to be released or
disclosed to covered Government support contractors;

(B) The Contractor will be notified of such release or disclosure;

(C) The Contractor (or the party asserting restrictions, as identified in
the restricted rights legend) may require each such covered Government support
contractor to enter into a non-disclosure agreement directly with the Contractor (or the
party asserting restrictions) regarding the covered Government support contractor’s use
of such software, or alternatively, that the Contractor (or party asserting restrictions)
may waive in writing the requirement for a non-disclosure agreement;

(D) Any such non-disclosure agreement shall address the restrictions on
the covered Government support contractor's use of the restricted rights software as set
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forth in the clause at 252.227-7025, Limitations on the Use or Disclosure of
Government-Furnished Information Marked with Restrictive Legends, and shall not
include any additional terms and conditions unless mutually agreed to by the parties to
the non-disclosure agreement; and

(E) The Contractor shall provide a copy of any such non-disclosure
agreement or waiver to the Contracting Officer, upon request.

(4) Specifically negotiated license rights.

(1) The standard license rights granted to the Government under
paragraphs (b)(1) through (b)(3) of this clause, including the period during which the
Government shall have government purpose rights in computer software, may be
modified by mutual agreement to provide such rights as the parties consider
appropriate but shall not provide the Government lesser rights in computer software
than are enumerated in paragraph (a)(14) of this clause or lesser rights in computer
software documentation than are enumerated in paragraph (a)(13) of the Rights in
Technical Data--Noncommercial Items clause of this contract.

(1) Any rights so negotiated shall be identified in a license agreement made
part of this contract.

(5) Prior government rights. Computer software or computer software
documentation that will be delivered, furnished, or otherwise provided to the
Government under this contract, in which the Government has previously obtained
rights shall be delivered, furnished, or provided with the pre-existing rights, unless—

(1) The parties have agreed otherwise; or

(1) Any restrictions on the Government's rights to use, modify, reproduce,
release, perform, display, or disclose the data have expired or no longer apply.

(6) Release from liability. The Contractor agrees to release the Government
from liability for any release or disclosure of computer software made in accordance
with paragraph (a)(14) or (b)(2)(ii1) of this clause, in accordance with the terms of a
license negotiated under paragraph (b)(4) of this clause, or by others to whom the
recipient has released or disclosed the software, and to seek relief solely from the party
who has improperly used, modified, reproduced, released, performed, displayed, or
disclosed Contractor software marked with restrictive legends.

(c) Rights in derivative computer software or computer software documentation. The
Government shall retain its rights in the unchanged portions of any computer software
or computer software documentation delivered under this contract that the Contractor
uses to prepare, or includes in, derivative computer software or computer software
documentation.

(d) Third party copyrighted computer software or computer software documentation.
The Contractor shall not, without the written approval of the Contracting Officer,
incorporate any copyrighted computer software or computer software documentation in
the software or documentation to be delivered under this contract unless the Contractor
1s the copyright owner or has obtained for the Government the license rights necessary
to perfect a license or licenses in the deliverable software or documentation of the
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appropriate scope set forth in paragraph (b) of this clause, and prior to delivery of
such—

(1) Computer software, has provided a statement of the license rights obtained
in a form acceptable to the Contracting Officer; or

(2) Computer software documentation, has affixed to the transmittal document
a statement of the license rights obtained.

(e) Identification and delivery of computer software and computer software
documentation to be furnished with restrictions on use, release, or disclosure.

(1) This paragraph does not apply to restrictions based solely on copyright.

(2) Except as provided in paragraph (e)(3) of this clause, computer software that
the Contractor asserts should be furnished to the Government with restrictions on use,
release, or disclosure is identified in an attachment to this contract (the Attachment).
The Contractor shall not deliver any software with restrictive markings unless the
software is listed on the Attachment.

(3) In addition to the assertions made in the Attachment, other assertions may
be identified after award when based on new information or inadvertent omissions
unless the inadvertent omissions would have materially affected the source selection
decision. Such identification and assertion shall be submitted to the Contracting
Officer as soon as practicable prior to the scheduled date for delivery of the software, in
the following format, and signed by an official authorized to contractually obligate the
Contractor:

Identification and Assertion of Restrictions on the Government's Use, Release, or
Disclosure of Computer Software.

The Contractor asserts for itself, or the persons identified below, that the
Government's rights to use, release, or disclose the following computer software should
be restricted:

Computer Software Name of Person
to be Furnished Basis for Asserted Rights Asserting
With Restrictions* Assertion** Category*** | Restrictions****
(LIST) (LIST) (LIST) (LIST)

*Generally, development at private expense, either exclusively or partially,
1s the only basis for asserting restrictions on the Government's rights to use, release, or
disclose computer software.

**Indicate whether development was exclusively or partially at private
expense. If development was not at private expense, enter the specific reason for
asserting that the Government's rights should be restricted.

***Enter asserted rights category (e.g., restricted or government purpose
rights in computer software, government purpose license rights from a prior contract,
rights in SBIR software generated under another contract, or specifically negotiated
licenses).
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**¥**Corporation, individual, or other person, as appropriate.

Date
Printed Name and Title

Signature

(End of 1dentification and assertion)

(4) When requested by the Contracting Officer, the Contractor shall provide
sufficient information to enable the Contracting Officer to evaluate the Contractor's
assertions. The Contracting Officer reserves the right to add the Contractor's
assertions to the Attachment and validate any listed assertion, at a later date, in
accordance with the procedures of the Validation of Asserted Restrictions—Computer
Software clause of this contract.

() Marking requirements. The Contractor, and its subcontractors or suppliers, may
only assert restrictions on the Government's rights to use, modify, reproduce, release,
perform, display, or disclose computer software by marking the deliverable software or
documentation subject to restriction. Except as provided in paragraph (f)(5) of this
clause, only the following legends are authorized under this contract: the government
purpose rights legend at paragraph (f)(2) of this clause; the restricted rights legend at
paragraph (f)(3) of this clause; or the special license rlghts legend at paragraph (f)(4) of
this clause; and/or a notice of copyrlght as prescribed under 17 U.S.C. 401 or 402.

(1) General marking instructions. The Contractor, or its subcontractors or
suppliers, shall conspicuously and legibly mark the appropriate legend on all computer
software that qualify for such markings. The authorized legends shall be placed on the
transmittal document or software storage container and each page, or portions thereof,
of printed material containing computer software for which restrictions are asserted.
Computer software transmitted directly from one computer or computer terminal to
another shall contain a notice of asserted restrictions. However, instructions that
interfere with or delay the operation of computer software in order to display a
restrictive rights legend or other license statement at any time prior to or during use of
the computer software, or otherwise cause such interference or delay, shall not be
inserted in software that will or might be used in combat or situations that simulate
combat conditions, unless the Contracting Officer's written permission to deliver such
software has been obtained prior to delivery. Reproductions of computer software or
any portions thereof subject to asserted restrictions, shall also reproduce the asserted
restrictions.

(2) Government purpose rights markings. Computer software delivered or
otherwise furnished to the Government with government purpose rights shall be
marked as follows:

GOVERNMENT PURPOSE RIGHTS

Contract No.

Contractor Name
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Contractor Address

Expiration Date

The Government's rights to use, modify, reproduce, release, perform,
display, or disclose this software are restricted by paragraph (b)(2) of the Rights in
Noncommercial Computer Software and Noncommercial Computer Software
Documentation clause contained in the above identified contract. No restrictions apply
after the expiration date shown above. Any reproduction of the software or portions
thereof marked with this legend must also reproduce the markings.

(End of legend)

(3) Restricted rights markings. Software delivered or otherwise furnished to the
Government with restricted rights shall be marked with the following legend:

RESTRICTED RIGHTS

Contract No.

Contractor Name

Contractor Address

The Government's rights to use, modify, reproduce, release, perform,
display, or disclose this software are restricted by paragraph (b)(3) of the Rights in
Noncommercial Computer Software and Noncommercial Computer Software
Documentation clause contained in the above identified contract. Any reproduction of
computer software or portions thereof marked with this legend must also reproduce the
markings. Any person, other than the Government, who has been provided access to
such software must promptly notify the above named Contractor.

(End of legend)
(4) Special license rights markings.

(1) Computer software or computer software documentation in which the
Government's rights stem from a specifically negotiated license shall be marked with
the following legend:

SPECIAL LICENSE RIGHTS

The Government's rights to use, modify, reproduce, release,
perform, display, or disclose these data are restricted by
Contract No. (Insert contract number)____, License No.
__ (Insert license identifier)_ . Any reproduction of
computer software, computer software documentation, or
portions thereof marked with this legend must also
reproduce the markings.
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(End of legend)

(11) For purposes of this clause, special licenses do not include government
purpose license rights acquired under a prior contract (see paragraph (b)(5) of this
clause).

(5) Pre-existing markings. If the terms of a prior contract or license permitted
the Contractor to restrict the Government's rights to use, modify, release, perform,
display, or disclose computer software or computer software documentation and those
restrictions are still applicable, the Contractor may mark such software or
documentation with the appropriate restrictive legend for which the software qualified
under the prior contract or license. The marking procedures in paragraph (f)(1) of this
clause shall be followed.

(g) Contractor procedures and records. Throughout performance of this contract,
the Contractor and its subcontractors or suppliers that will deliver computer software
or computer software documentation with other than unlimited rights, shall—

(1) Have, maintain, and follow written procedures sufficient to assure that
restrictive markings are used only when authorized by the terms of this clause; and

(2) Maintain records sufficient to justify the validity of any restrictive markings
on computer software or computer software documentation delivered under this
contract.

(h) Removal of unjustified and nonconforming markings.

(1) Unjustified computer software or computer software documentation
markings. The rights and obligations of the parties regarding the validation of
restrictive markings on computer software or computer software documentation
furnished or to be furnished under this contract are contained in the Validation of
Asserted Restrictions--Computer Software and the Validation of Restrictive Markings
on Technical Data clauses of this contract, respectively. Notwithstanding any provision
of this contract concerning inspection and acceptance, the Government may ignore or,
at the Contractor's expense, correct or strike a marking if, in accordance with the
procedures of those clauses, a restrictive marking is determined to be unjustified.

(2) Nonconforming computer software or computer software documentation
markings. A nonconforming marking is a marking placed on computer software or
computer software documentation delivered or otherwise furnished to the Government
under this contract that is not in the format authorized by this contract. Correction of
nonconforming markings is not subject to the Validation of Asserted Restrictions--
Computer Software or the Validation of Restrictive Markings on Technical Data clause
of this contract. If the Contracting Officer notifies the Contractor of a nonconforming
marking or markings and the Contractor fails to remove or correct such markings
within sixty (60) days, the Government may ignore or, at the Contractor's expense,
remove or correct any nonconforming markings.

(1) Relation to patents. Nothing contained in this clause shall imply a license to the
Government under any patent or be construed as affecting the scope of any license or
other right otherwise granted to the Government under any patent.

() Limitation on charges for rights in computer software or computer software
documentation.
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(1) The Contractor shall not charge to this contract any cost, including but not
limited to license fees, royalties, or similar charges, for rights in computer software or
computer software documentation to be delivered under this contract when—

(1) The Government has acquired, by any means, the same or greater rights
in the software or documentation; or

(1) The software or documentation are available to the public without
restrictions.

(2) The limitation in paragraph (j)(1) of this clause—

(1) Includes costs charged by a subcontractor or supplier, at any tier, or costs
incurred by the Contractor to acquire rights in subcontractor or supplier computer
software or computer software documentation, if the subcontractor or supplier has been
paid for such rights under any other Government contract or under a license conveying
the rights to the Government; and

(1) Does not include the reasonable costs of reproducing, handling, or
mailing the documents or other media in which the software or documentation will be
delivered.

(k) Applicability to subcontractors or suppliers.

(1) Whenever any noncommercial computer software or computer software
documentation is to be obtained from a subcontractor or supplier for delivery to the
Government under this contract, the Contractor shall use this same clause in its
subcontracts or other contractual instruments, and require its subcontractors or
suppliers to do so, without alteration, except to identify the parties. No other clause
shall be used to enlarge or diminish the Government's, the Contractor's, or a higher tier
subcontractor's or supplier's rights in a subcontractor's or supplier's computer software
or computer software documentation.

(2) The Contractor and higher tier subcontractors or suppliers shall not use
their power to award contracts as economic leverage to obtain rights in computer
software or computer software documentation from their subcontractors or suppliers.

(3) The Contractor shall ensure that subcontractor or supplier rights are
recognized and protected in the identification, assertion, and delivery processes
required by paragraph (e) of this clause.

(4) In no event shall the Contractor use its obligation to recognize and protect
subcontractor or supplier rights in computer software or computer software
documentation as an excuse for failing to satisfy its contractual obligation to the
Government.

(End of clause)

ALTERNATE I (JUN 1995)
As prescribed in 227.7203-6(a)(2), add the following paragraph (1) to the basic clause:

() Publication for sale.
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(1) This paragraph only applies to computer software or computer software
documentation in which the Government has obtained unlimited rights or a license to
make an unrestricted release of the software or documentation.

(2) The Government shall not publish a deliverable item or items of computer
software or computer software documentation identified in this contract as being
subject to paragraph (1) of this clause or authorize others to publish such software or
documentation on its behalf if, prior to publication for sale by the Government and
within twenty-four (24) months following the date specified in this contract for delivery
of such software or documentation, or the removal of any national security or export
control restrictions, whichever is later, the Contractor publishes that item or items for
sale and promptly notifies the Contracting Officer of such publication(s). Any such
publication shall include a notice identifying the number of this contract and the
Government's rights in the published software or documentation.

(3) This limitation on the Government's right to publish for sale shall continue
as long as the software or documentation are reasonably available to the public for
purchase.

252.227-7015 Technical Data—Commercial Items.
As prescribed in 227.7102-4(a)(1), use the following clause:

TECHNICAL DATA—COMMERCIAL ITEMS (DEC 2011)
(a) Definitions. As used in this clause—
(1) “Commercial item” does not include commercial computer software.

(2) “Covered Government support contractor’ means a contractor under a
contract, the primary purpose of which is to furnish independent and impartial advice
or technical assistance directly to the Government in support of the Government’s
management and oversight of a program or effort (rather than to directly furnish an
end item or service to accomplish a program or effort), provided that the contractor—

(1) Is not affiliated with the prime contractor or a first-tier subcontractor on
the program or effort, or with any direct competitor of such prime contractor or any
such first-tier subcontractor in furnishing end items or services of the type developed or
produced on the program or effort; and

(1) Receives access to technical data or computer software for performance
of a Government contract that contains the clause at 252.227-7025, Limitations on the
Use or Disclosure of Government-Furnished Information Marked with Restrictive
Legends.

(3) “Form, fit, and function data” means technical data that describes the
required overall physical, functional, and performance characteristics (along with the
qualification requirements, if applicable) of an item, component, or process to the extent
necessary to permit identification of physically and functionally interchangeable items.

(4) The term “item” includes components or processes.
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(5) “Technical data” means recorded information, regardless of the form or
method of recording, of a scientific or technical nature (including computer software
documentation). The term does not include computer software or data incidental to
contract administration, such as financial and/or management information.

(b) License.

(1) The Government shall have the unrestricted right to use, modify, reproduce,
release, perform, display, or disclose technical data, and to permit others to do so,
that—

(1 Have been provided to the Government or others without restrictions on
use, modification, reproduction, release, or further disclosure other than a release or
disclosure resulting from the sale, transfer, or other assignment of interest in the
technical data to another party or the sale or transfer of some or all of a business entity
or its assets to another party;

(1) Are form, fit, and function data;

(111) Are a correction or change to technical data furnished to the Contractor
by the Government;

(iv) Are necessary for operation, maintenance, installation, or training
(other than detailed manufacturing or process data); or

(v) Have been provided to the Government under a prior contract or
licensing agreement through which the Government has acquired the rights to use,
modify, reproduce, release, perform, display, or disclose the data without restrictions.

(2) Except as provided in paragraph (b)(1) of this clause, the Government may
use, modify, reproduce, release, perform, display, or disclose technical data within the
Government only. The Government shall not—

(1) Use the technical data to manufacture additional quantities of the
commercial items; or

(1) Release, perform, display, disclose, or authorize use of the technical data
outside the Government without the Contractor's written permission unless a release,
disclosure, or permitted use is necessary for emergency repair or overhaul of the
commercial items furnished under this contract, or for performance of work by covered
Government support contractors.

(3) The Contractor acknowledges that—

(1) Technical data covered by paragraph (b)(2) of this clause is authorized to
be released or disclosed to covered Government support contractors;

(1) The Contractor will be notified of such release or disclosure;

(111) The Contractor (or the party asserting restrictions as identified in a
restrictive legend) may require each such covered Government support contractor to
enter into a non-disclosure agreement directly with the Contractor (or the party
asserting restrictions) regarding the covered Government support contractor’s use of
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such data, or alternatively, that the Contractor (or party asserting restrictions) may
waive in writing the requirement for an non-disclosure agreement;

(iv) Any such non-disclosure agreement shall address the restrictions on the
covered Government support contractor's use of the data as set forth in the clause at
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends, and shall not include any additional
terms and conditions unless mutually agreed to by the parties to the non-disclosure
agreement; and

(v) The Contractor shall provide a copy of any such non-disclosure
agreement or waiver to the Contracting Officer, upon request.

(c) Additional license rights. The Contractor, its subcontractors, and suppliers are
not required to provide the Government additional rights to use, modify, reproduce,
release, perform, display, or disclose technical data. However, if the Government
desires to obtain additional rights in technical data, the Contractor agrees to promptly
enter into negotiations with the Contracting Officer to determine whether there are
acceptable terms for transferring such rights. All technical data in which the
Contractor has granted the Government additional rights shall be listed or described in
a special license agreement made part of this contract. The license shall enumerate the
additional rights granted the Government in such data.

(d) Release from liability. The Contractor agrees that the Government, and other
persons to whom the Government may have released or disclosed technical data
delivered or otherwise furnished under this contract, shall have no liability for any
release or disclosure of technical data that are not marked to indicate that such data
are licensed data subject to use, modification, reproduction, release, performance,
display, or disclosure restrictions.

(e) Applicability to subcontractors or suppliers.

(1) The Contractor shall recognize and protect the rights afforded its
subcontractors and suppliers under 10 U.S.C. 2320 and 10 U.S.C. 2321.

(2) Whenever any technical data related to commercial items developed in any
part at private expense will be obtained from a subcontractor or supplier for delivery to
the Government under this contract, the Contractor shall use this same clause in the
subcontract or other contractual instrument, and require its subcontractors or suppliers
to do so, without alteration, except to identify the parties. This clause will govern the
technical data pertaining to any portion of a commercial item that was developed
exclusively at private expense, and the clause at 252.227-7013 will govern the technical
data pertaining to any portion of a commercial item that was developed in any part at
Government expense.

(End of clause)
ALTERNATE I (DEC 2011)
As prescribed in 227.7102-4(a)(2), add the following paragraphs (a)(6) and (b)(4) to
the basic clause:

(a)(6) "Vessel design" means the design of a vessel, boat, or craft, and its
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components, including the hull, decks, superstructure, and the exterior surface
shape of all external shipboard equipment and systems. The term includes designs
covered by 10 U.S.C. 7317, and designs protectable under 17 U.S.C. 1301, et seq.

(b)(4) Vessel designs. For a vessel design (including a vessel design embodied in a
useful article) that is developed or delivered under this contract, the Government
shall have the right to make and have made any useful article that embodies the
vessel design, to import the article, to sell the article, and to distribute the article
for sale or to use the article in trade, to the same extent that the Government is
granted rights in the technical data pertaining to the vessel design.

252.227-7016 Rights in Bid or Proposal Information.
As prescribed in 227.7103-6(e)(1), 227.7104(e)(1), or 227.7203-6(b), use the following
clause:

RIGHTS IN BID OR PROPOSAL INFORMATION (JAN 2011)
(a) Definitions.

(1) For contracts that require the delivery of technical data, the terms
“technical data” and “computer software” are defined in the Rights in Technical Data--
Noncommercial Item clause of this contract or, if this is a contract awarded under the
Small Business Innovation Research Program, the Rights in Noncommercial Technical
Data and Computer Software--Small Business Innovation Research (SBIR) Program
clause of this contract.

(2) For contracts that do not require the delivery of technical data, the term
“computer software” is defined in the Rights in Noncommercial Computer and
Noncommercial Computer Software Documentation clause of this contract or, if thisis a
contract awarded under the Small Business Innovation Research Program, the Rights
in Noncommercial Technical Data and Computer Software--Small Business Innovation
Research (SBIR) Program clause of this contract.

(b Government rights prior to contract award. By submission of its offer, the Offeror
agrees that the Government—

(1) May reproduce the bid or proposal, or any portions thereof, to the extent
necessary to evaluate the offer.

(2) Except as provided in paragraph (d) of this clause, shall use information
contained in the bid or proposal only for evaluational purposes and shall not disclose,
directly or indirectly, such information to any person including potential evaluators,
unless that person has been authorized by the head of the agency, his or her des1gnee
or the Contracting Officer to receive such information.

(c) Government rights subsequent to contract award. The Contractor agrees—
(1) Except as provided in paragraphs (c)(2), (d), and (e) of this clause, the

Government shall have the rights to use, modify, reproduce, release, perform, display,
or disclose information contained in the Contractor's bid or proposal within the
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Government. The Government shall not release, perform, display, or disclose such
information outside the Government without the Contractor's written permission.

(2) The Government’s right to use, modify, reproduce, release, perform, display,
or disclose information that is technical data or computer software required to be
delivered under this contract are determined by the Rights in Technical Data--
Noncommercial Items, Rights in Noncommercial Computer Software and
Noncommercial Computer Software Documentation, or Rights in Noncommercial
Technical Data and Computer Software--Small Business Innovation Research (SBIR)
Program clause(s) of this contract.

(d) Government-furnished information. The Government's rights with respect to
technical data or computer software contained in the Contractor's bid or proposal that
were provided to the Contractor by the Government are subject only to restrictions on
use, modification, reproduction, release, performance, display, or disclosure, if any,
1mposed by the developer or licensor of such data or software.

(e) Information available without restrictions. The Government's rights to use,
modify, reproduce, release, perform, display, or, disclose information contained in a bid
or proposal, including technical data or computer software, and to permit others to do
s0, shall not be restricted in any manner if such information has been released or
disclosed to the Government or to other persons without restrictions other than a
release or disclosure resulting from the sale, transfer, or other assignment of interest in
the information to another party or the sale or transfer of some or all of a business
entity or its assets to another party.

(®) Flowdown. The Contractor shall include this clause in all subcontracts or
similar contractual instruments and require its subcontractors or suppliers to do so
without alteration, except to identify the parties.

(End of clause)

252.227-7017 Identification and Assertion of Use, Release, or Disclosure
Restrictions.

As prescribed in 227.7103-3(b), 227.7104(e)(2), or 227.7203-3(a), use the following
provision:

IDENTIFICATION AND ASSERTION OF USE, RELEASE, OR DISCLOSURE
RESTRICTIONS (JAN 2011)

(a) The terms used in this provision are defined in following clause or clauses
contained in this solicitation—

(1) If a successful offeror will be required to deliver technical data, the Rights in
Technical Data--Noncommercial Items clause, or, if this solicitation contemplates a
contract under the Small Business Innovation Research Program, the Rights in
Noncommercial Technical Data and Computer Software--Small Business Innovation
Research (SBIR) Program clause.

(2) If a successful offeror will not be required to deliver technical data, the
Rights in Noncommercial Computer Software and Noncommercial Computer Software
Documentation clause, or, if this solicitation contemplates a contract under the Small
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Business Innovation Research Program, the Rights in Noncommercial Technical Data
and Computer Software--Small Business Innovation Research (SBIR) Program clause.

(b) The identification and assertion requirements in this provision apply only to
technical data, including computer software documentation, or computer software to be
delivered with other than unlimited rights. For contracts to be awarded under the
Small Business Innovation Research Program, the notification and identification
requirements do not apply to technical data or computer software that will be
generated under the resulting contract. Notification and identification is not required
for restrictions based solely on copyright.

(c) Offers submitted in response to this solicitation shall identify, to the extent
known at the time an offer is submitted to the Government, the technical data or
computer software that the Offeror, its subcontractors or suppliers, or potential
subcontractors or suppliers, assert should be furnished to the Government with
restrictions on use, release, or disclosure.

(d) The Offeror's assertions, including the assertions of its subcontractors or
suppliers or potential subcontractors or suppliers, shall be submitted as an attachment
to its offer in the following format, dated and signed by an official authorized to
contractually obligate the Offeror:

Identification and Assertion of Restrictions on the Government's Use, Release, or
Disclosure of Technical Data or Computer Software.

The Offeror asserts for itself, or the persons identified below, that the
Government's rights to use, release, or disclose the following technical data or computer
software should be restricted:

Technical Data or
Computer Software Name of Person
to be Furnished Basis for Asserted Rights Asserting
With Restrictions* Assertion** Category*** | Restrictions****
(LIST)***** (LIST) (LIST) (LIST)

*For technical data (other than computer software documentation) pertaining to
items, components, or processes developed at private expense, identify both the
deliverable technical data and each such item, component, or process. For computer
software or computer software documentation identify the software or documentation.

**Generally, development at private expense, either exclusively or partially, is
the only basis for asserting restrictions. For technical data, other than computer
software documentation, development refers to development of the item, component, or
process to which the data pertain. The Government's rights in computer software
documentation generally may not be restricted. For computer software, development
refers to the software. Indicate whether development was accomplished exclusively or
partially at private expense. If development was not accomplished at private expense,
or for computer software documentation, enter the specific basis for asserting
restrictions.
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***Enter asserted rights category (e.g., government purpose license rights from
a prior contract, rights in SBIR data generated under another contract, limited,
restricted, or government purpose rights under this or a prior contract, or specially
negotiated licenses).

**¥**Corporation, individual, or other person, as appropriate.

*x*F*Enter “none” when all data or software will be submitted without
restrictions.

Date
Printed Name and Title

Signature

(End of 1dentification and assertion)

(e) An offeror's failure to submit, complete, or sign the notification and identification
required by paragraph (d) of this provision with its offer may render the offer ineligible
for award.

(f) If the Offeror is awarded a contract, the assertions identified in paragraph (d) of
this provision shall be listed in an attachment to that contract. Upon request by the
Contracting Officer, the Offeror shall provide sufficient information to enable the
Contracting Officer to evaluate any listed assertion.

(End of provision)

252.227-7018 Rights in Noncommercial Technical Data and Computer
Software—Small Business Innovation Research (SBIR) Program.
As prescribed in 227.7104(a), use the following clause:

RIGHTS IN NONCOMMERCIAL TECHNICAL DATA AND COMPUTER
SOFTWARE--SMALL BUSINESS INNOVATION RESEARCH (SBIR) PROGRAM

(MAR 2011)

(a) Definitions. As used in this clause—

(1) “Commercial computer software” means software developed or regularly
used for nongovernmental purposes which—

(1) Has been sold, leased, or licensed to the public;

(11) Has been offered for sale, lease, or license to the public;

(1) Has not been offered, sold, leased, or licensed to the public but will be
available for commercial sale, lease, or license in time to satisfy the delivery
requirements of this contract; or

(iv) Satisfies a criterion expressed in paragraph (a)(1)(i), (ii), or (iii) of this

clause and would require only minor modification to meet the requirements of this
contract.
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(2) “Computer database” means a collection of recorded data in a form capable
of being processed by a computer. The term does not include computer software.

(3) “Computer program” means a set of instructions, rules, or routines, recorded
1n a form that is capable of causing a computer to perform a specific operation or series
of operations.

(4) “Computer software” means computer programs, source code, source code
listings, object code listings, design details, algorithms, processes, flow charts, formulae,
and related material that would enable the software to be reproduced, recreated, or
recompiled. Computer software does not include computer databases or computer
software documentation.

(5) “Computer software documentation” means owner's manuals, user's
manuals, installation instructions, operating instructions, and other similar items,
regardless of storage medium, that explain the capabilities of the computer software or
provide instructions for using the software.

(6) “Covered Government support contractor’ means a contractor under a
contract, the primary purpose of which 1s to furnish independent and impartial advice
or technical assistance directly to the Government in support of the Government’s
management and oversight of a program or effort (rather than to directly furnish an
end item or service to accomplish a program or effort), provided that the contractor—

(1) Is not affiliated with the prime contractor or a first-tier subcontractor on
the program or effort, or with any direct competitor of such prime contractor or any
such first-tier subcontractor in furnishing end items or services of the type developed or
produced on the program or effort; and

(1) Receives access to the technical data or computer software for
performance of a Government contract that contains the clause at 252.227-7025,
Limitations on the Use or Disclosure of Government-Furnished Information Marked
with Restrictive Legends.

(7) “Detailed manufacturing or process data” means technical data that
describe the steps, sequences, and conditions of manufacturing, processing or assembly
used by the manufacturer to produce an item or component or to perform a process.

(8) “Developed” means—

(1) (Applicable to technical data other than computer software
documentation.) An item, component, or process, exists and is workable. Thus, the
item or component must have been constructed or the process practiced. Workability is
generally established when the item, component, or process has been analyzed or tested
sufficiently to demonstrate to reasonable people skilled in the applicable art that there
is a high probability that it will operate as intended. Whether, how much, and what
type of analysis or testing is required to establish workability depends on the nature of
the item, component, or process, and the state of the art. To be considered “developed,”
the item, component, or process need not be at the stage where it could be offered for
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sale or sold on the commercial market, nor must the item, component or process be
actually reduced to practice within the meaning of Title 35 of the United States Code;

(1) A computer program has been successfully operated in a computer and
tested to the extent sufficient to demonstrate to reasonable persons skilled in the art
that the program can reasonably be expected to perform its intended purpose;

(111) Computer software, other than computer programs, has been tested or
analyzed to the extent sufficient to demonstrate to reasonable persons skilled in the art
that the software can reasonably be expected to perform its intended purpose; or

(iv) Computer software documentation required to be delivered under a
contract has been written, in any medium, in sufficient detail to comply with
requirements under that contract.

(9) “Developed exclusively at private expense” means development was
accomplished entirely with costs charged to indirect cost pools, costs not allocated to a
government contract, or any combination thereof.

(1) Private expense determinations should be made at the lowest practicable
level.

(1) Under fixed-price contracts, when total costs are greater than the firm-
fixed-price or ceiling price of the contract, the additional development costs necessary to
complete development shall not be considered when determining whether development
was at government, private, or mixed expense.

(10) “Developed exclusively with government funds” means development was
not accomplished exclusively or partially at private expense.

(11) “Developed with mixed funding” means development was accomplished
partially with costs charged to indirect cost pools and/or costs not allocated to a
government contract, and partially with costs charged directly to a government
contract.

(12) “Form, fit, and function data” means technical data that describe the
required overall physmal functional, and performance characteristics (along with the
qualification requirements, if apphcable) of an item, component, or process to the extent
necessary to permit identification of physically and funct1onally interchangeable items.

(13) “Generated” means technical data or computer software first created in the
performance of this contract.

(14) “Government purpose” means any activity in which the United States
Government is a party, including cooperative agreements with international or multi-
national defense organizations or sales or transfers by the United States Government
to foreign governments or international organizations. Government purposes include
competitive procurement, but do not include the rights to use, modify, reproduce,
release, perform, display, or disclose technical data or computer software for
commercial purposes or authorize others to do so.

(15) “Limited rights” means the rights to use, modify, reproduce, release,
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perform, display, or disclose technical data, in whole or in part, within the Government.
The Government may not, without the written permission of the party asserting limited
rights, release or disclose the technical data outside the Government, use the technical
data for manufacture, or authorize the technical data to be used by another party,
except that the Government may reproduce, release, or disclose such data or authorize
the use or reproduction of the data by persons outside the Government if—

(1) The production, release, disclosure, or use is—
(A) Necessary for emergency repair and overhaul; or
(B) A release or disclosure to—

(I) A covered Government support contractor, for use, modification,
reproduction, performance, display, or release or disclosure to authorized person(s) in
performance of a Government contract; or

(2) A foreign government, of technical data (other than detailed
manufacturing or process data) when use of such data by the foreign government is in
the interest of the Government and is required for evaluational or informational
purposes;

(1) The recipient of the technical data is subject to a prohibition on the
further reproduction, release, disclosure, or use of the technical data; and

(111) The Contractor or subcontractor asserting the restriction is notified of
such reproduction, release, disclosure, or use.

(16) “Minor modification” means a modification that does not significantly alter
the nongovernmental function or purpose of computer software or is of the type
customarily provided in the commercial marketplace.

(17) “Noncommercial computer software” means software that does not qualify
as commercial computer software under paragraph (a)(1) of this clause.

(18) “Restricted rights” apply only to noncommercial computer software and
mean the Government's rights to—

(1) Use a computer program with one computer at one time. The program
may not be accessed by more than one terminal or central processing unit or time
shared unless otherwise permitted by this contract;

(1) Transfer a computer program to another Government agency without
the further permission of the Contractor if the transferor destroys all copies of the
program and related computer software documentation in its possession and notifies
the licensor of the transfer. Transferred programs remain subject to the provisions of
this clause;

(111) Make the minimum number of copies of the computer software required
for safekeeping (archive), backup, or modification purposes;

(iv) Modify computer software provided that the Government may—
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(A) Use the modified software only as provided in paragraphs
(2)(18)(1) and (i11) of this clause; and

(B) Not release or disclose the modified software except as provided in
paragraphs (a)(18)@i1), (v), and (vi) of this clause;

(v) Permit contractors or subcontractors performing service contracts (see
37.101 of the Federal Acquisition Regulation) in support of this or a related contract to
use computer software to diagnose and correct deficiencies in a computer program, to
modify computer software to enable a computer program to be combined with, adapted
to, or merged with other computer programs or when necessary to respond to urgent
tactical situations, provided that—

(A) The Government notifies the party which has granted restricted
rights that a release or disclosure to particular contractors or subcontractors was made;

(B) Such contractors or subcontractors are subject to the non-disclosure
agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement or
are Government contractors receiving access to the software for performance of a
Government contract that contains the clause at 252.227-7025, Limitations on
the Use or Disclosure of Government-Furnished Information Marked with Restrictive
Legends;

(C) The Government shall not permit the recipient to decompile,
disassemble, or reverse engineer the software, or use software decompiled,
disassembled, or reverse engineered by the Government pursuant to paragraph
(2)(18)(1v) of this clause, for any other purpose; and

(D) Such use is subject to the limitation in paragraph (a)(18)(1) of this
clause; and

(vi) Permit contractors or subcontractors performing emergency repairs or
overhaul of items or components of items procured under this or a related contract to
use the computer software when necessary to perform the repairs or overhaul, or to
modify the computer software to reflect the repairs or overhaul made, provided that—

(A) The intended recipient is subject to the non-disclosure agreement at
227.7103-7 or is a Government contractor receiving access to the software for
performance of a Government contract that contains the clause at 252.227-7025,
Limitations on the Use or Disclosure of Government Furnished Information Marked
with Restrictive Legends; and

(B) The Government shall not permit the recipient to decompile,
disassemble, or reverse engineer the software, or use software decompiled,
disassembled, or reverse engineered by the Government pursuant to paragraph
(a)(18)(iv) of this clause, for any other purpose; and

(vi1) Permit covered Government support contractors to use, modify,
reproduce, perform, display, or release or disclose the computer software to authorized
person(s) in the performance of Government contracts that contain the clause at
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252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends.

(19) “SBIR data rights” mean a royalty-free license for the Government,
including its support service contractors, to use, modify, reproduce, release, perform,
display, or disclose technical data or computer software generated and delivered under
this contract for any United States government purpose.

(20) “Technical data” means recorded information, regardless of the form or
method of the recording, of a scientific or technical nature (including computer software
documentation). The term does not include computer software or data incidental to
contract administration, such as financial and/or management information.

(21) “Unlimited rights” means rights to use, modify, reproduce, release,
perform, display, or disclose, technical data or computer software in whole or in part, in
any manner and for any purpose whatsoever, and to have or authorize others to do so.

(b) Rights in technical data and computer software. The Contractor grants or shall
obtain for the Government the following royalty-free, world-wide, nonexclusive,
irrevocable license rights in technical data or noncommercial computer software. All
rights not granted to the Government are retained by the Contractor.

(1) Unlimited rights. The Government shall have unlimited rights in technical
data, including computer software documentation, or computer software generated
under this contract that are—

(1) Form, fit, and function data;

(1) Necessary for installation, operation, maintenance, or training purposes
(other than detailed manufacturing or process data);

(111) Corrections or changes to Government-furnished technical data or
computer software;

(iv) Otherwise publicly available or have been released or disclosed by the
Contractor or a subcontractor without restrictions on further use, release or disclosure
other than a release or disclosure resulting from the sale, transfer, or other assignment
of interest in the technical data or computer software to another party or the sale or
transfer of some or all of a business entity or its assets to another party;

(v) Data or software in which the Government has acquired previously
unlimited rights under another Government contract or through a specific license; and

(vi) SBIR data upon expiration of the SBIR data rights period.

(2) Limited rights. The Government shall have limited rights in technical data,
that were not generated under this contract, pertain to items, components or processes
developed exclusively at private expense, and are marked, in "accordance with the
marking instructions in paragraph (f)(1) of this clause, with the legend prescribed in
paragraph (f)(2) of this clause.
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(3) Restricted rights in computer software. The Government shall have
restricted rights in noncommercial computer software required to be delivered or
otherwise furnished to the Government under this contract that were developed
exclusively at private expense and were not generated under this contract.

(4) SBIR data rights.

(1) Except for technical data, including computer software documentation,
or computer software in which the Government has unlimited rights under paragraph
(b)(1) of this clause, the Government shall have SBIR data rights in all technical data
or computer software generated under this contract during the period commencing with
contract award and ending upon the date five years after completion of the project from
which such data were generated.

(1)) The Government may not release or disclose SBIR data to any person,
other than its support services contractors, except—

(A) As expressly permitted by the Contractor;
(B) For evaluational purposes; or

(C) A release, disclosure, or use that is necessary for emergency repair
or overhaul of items operated by the Government.

(111) A release or disclosure of SBIR data to the Government's support
services contractors, or a release or disclosure under paragraph (b)(4)(i1))(B) or (C) of this
clause, may be made only 1if, prior to release or disclosure, the intended recipient 1s
subJect to the use and non-disclosure agreement at DFARS 227.7103-7 or is a
Government contractor receiving access to the technical data or software for
performance of a Government contract that contains the clause at DFARS 252.227-
7025, Limitations on the Use or Disclosure of Government-Furnished Information
Marked with Restrictive Legends.

(5) Specifically negotiated license rights. The standard license rights granted to
the Government under paragraphs (b)(1) through (b)(4) of this clause may be modified
by mutual agreement to provide such rights as the parties consider appropriate but
shall not provide the Government lesser rights in technical data, including computer
software documentation, than are enumerated in paragraph (a)(14) of this clause or
lesser rights in computer software than are enumerated in paragraph (a)(17) of this
clause. Any rights so negotiated shall be identified in a license agreement made part of
this contract.

(6) Prior government rights. Technical data, including computer software
documentation, or computer software that will be delivered, furnished, or otherwise
provided to the Government under this contract, in which the Government has
previously obtained rights shall be delivered, furnished, or provided with the pre-
existing rights, unless—

(1) The parties have agreed otherwise; or
(1) Any restrictions on the Government's rights to use, modify, release,

perform, display, or disclose the technical data or computer software have expired or no
longer apply.
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(7) Release from liability. The Contractor agrees to release the Government
from liability for any release or disclosure of technical data, computer software, or
computer software documentation made in accordance with paragraph (a)(14), (a)(17),
or (b)(4) of this clause, or in accordance with the terms of a license negotiated under
paragraph (b)(5) of this clause, or by others to whom the recipient has released or
disclosed the data, software, or documentation and to seek relief solely from the party
who has improperly used, modified, reproduced, released, performed, displayed, or
disclosed Contractor data or software marked with restrictive legends.

(8) Covered Government support contractors. The Contractor acknowledges
that—

(1) Limited rights technical data and restricted rights computer software are
authorized to be released or disclosed to covered Government support contractors;

(1) The Contractor will be notified of such release or disclosure;

(111) The Contractor may require each such covered Government support
contractor to enter into a non-disclosure agreement directly with the Contractor (or the
party asserting restrictions as identified in a restrictive legend) regarding the covered
Government support contractor’s use of such data or software, or alternatively that the
Contractor (or party asserting restrictions) may waive in writing the requirement for an
non-disclosure agreement;

(iv) Any such non-disclosure agreement shall address the restrictions on the
covered Government support contractor's use of the data or software as set forth in the
clause at 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends, and shall not include any additional
terms and conditions unless mutually agreed to by the parties to the non-disclosure
agreement; and

(v) The Contractor shall provide a copy of any such non-disclosure
agreement or waiver to the Contracting Officer, upon request.

(c) Rights in derivative computer software or computer software documentation.
The Government shall retain its rights in the unchanged portions of any computer
software or computer software documentation delivered under this contract that the
Contractor uses to prepare, or includes in, derivative software or documentation.

(d) Third party copyrighted technical data and computer software. The Contractor
shall not, without the written approval of the Contracting Officer, incorporate any
copyrighted technical data, including computer software documentation, or computer
software in the data or software to be delivered under this contract unless the
Contractor 1s the copyright owner or has obtained for the Government the license rights
necessary to perfect a license or licenses in the deliverable data or software of the
appﬁopriate scope set forth in paragraph (b) of this clause and, prior to delivery of
such—

(1) Technical data, has affixed to the transmittal document a statement of the
license rights obtained; or
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(2) Computer software, has provided a statement of the license rights obtained
in a form acceptable to the Contracting Officer.

(e) Identification and delivery of technical data or computer software to be furnished
with restrictions on use, release, or disclosure.

(1) This paragraph does not apply to technical data or computer software that
were or will be generated under this contract or to restrictions based solely on
copyright.

(2) Except as provided in paragraph (e)(3) of this clause, technical data or
computer software that the Contractor asserts should be furnished to the Government
with restrictions on use, release, or disclosure 1s identified in an attachment to this
contract (the Attachment). The Contractor shall not deliver any technical data or
computer software with restrictive markings unless the technical data or computer
software are listed on the Attachment.

(3) In addition to the assertions made in the Attachment, other assertions may
be identified after award when based on new information or inadvertent omissions
unless the inadvertent omissions would have materially affected the source selection
decision. Such identification and assertion shall be submitted to the Contracting
Officer as soon as practicable prior to the scheduled date for delivery of the technical
data or computer software, in the following format, and signed by an official authorized
to contractually obligate the Contractor:

Identification and Assertion of Restrictions on the Government's Use,
Release, or Disclosure of Technical Data or Computer Software.

The Contractor asserts for itself, or the persons identified below, that the
Government's rights to use, release, or disclose the following technical data or computer
software should be restricted:

Technical Data or
Computer Software Name of Person
to be Furnished Basis for Asserted Rights Asserting
With Restrictions* Assertion** Category*** | Restrictions****
(LIST) (LIST) (LIST) (LIST)

*If the assertion is applicable to items, components, or processes developed
at private expense, identify both the technical data and each such item, component, or
process.

**Generally, development at private expense, either exclusively or partially,
1s the only basis for asserting restrictions on the Government's rights to use, release, or
disclose technical data or computer software. Indicate whether development was
exclusively or partially at private expense. If development was not at private expense,
enter the specific reason for asserting that the Government's rights should be restricted.

***Enter asserted rights category (e.g., limited rights, restricted rights,
government purpose rights, or government purpose license rights from a prior contract,
SBIR data rights under another contract, or specifically negotiated licenses).
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**¥**Corporation, individual, or other person, as appropriate.

Date
Printed Name and Title

Signature

(End of 1dentification and assertion)

(4) When requested by the Contracting Officer, the Contractor shall provide
sufficient information to enable the Contracting Officer to evaluate the Contractor's
assertions. The Contracting Officer reserves the right to add the Contractor's
assertions to the Attachment and validate any listed assertions, at a later date, in
accordance with the procedures of the Validation of Asserted Restrictions—Computer
Software and/or Validation of Restrictive Markings on Technical Data clauses of this
contract.

() Marking requirements. The Contractor, and its subcontractors or suppliers, may
only assert restrictions on the Government's rights to use, modify, reproduce, release,
perform, display, or disclose technical data or computer software to be delivered under
this contract by marking the deliverable data or software subject to restriction. Except
as provided in paragraph (f)(6) of this clause, only the following markings are
authorized under this contract: the limited rights legend at paragraph (f)(2) of this
clause; the restricted rights legend at paragraph (f)(3) of this clause, the SBIR data
rights legend at paragraph (f)(4) of this clause, or the special license rights legend at
paragraph (f)(5) of this clause; and/or a notice of copyright as prescribed under 17
U.S.C. 401 or 402.

(1) General marking instructions. The Contractor, or its subcontractors or
suppliers, shall conspicuously and legibly mark the appropriate legend to all technical
data and computer software that qualify for such markings. The authorized legends
shall be placed on the transmittal document or storage container and, for printed
material, each page of the printed material containing technical data or computer
software for which restrictions are asserted. When only portions of a page of printed
material are subject to the asserted restrictions, such portions shall be identified by
circling, underscoring, with a note, or other appropriate identifier. Technical data or
computer software transmitted directly from one computer or computer terminal to
another shall contain a notice of asserted restrictions. However, instructions that
interfere with or delay the operation of computer software in order to display a
restrictive rights legend or other license statement at any time prior to or during use of
the computer software, or otherwise cause such interference or delay, shall not be
inserted in software that will or might be used in combat or situations that simulate
combat conditions, unless the Contracting Officer's written permission to deliver such
software has been obtained prior to delivery. Reproductions of technical data, computer
software, or any portions thereof subject to asserted restrictions shall also reproduce the
asserted restrictions.

(2) Limited rights markings. Technical data not generated under this contract
that pertain to items, components, or processes developed exclusively at private
expense and delivered or otherwise furnished with limited rights shall be marked with
the following legend:
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LIMITED RIGHTS

Contract No.
Contractor Name
Contractor Address

The Government's rights to use, modify, reproduce, release, perform,
display, or disclose these technical data are restricted by paragraph (b)(2) of the Rights
in Noncommercial Technical Data and Computer Software—Small Business Innovation
Research (SBIR) Program clause contained in the above identified contract. Any
reproduction of technical data or portions thereof marked with this legend must also
reproduce the markings. Any person, other than the Government, who has been
provided access to such data must promptly notify the above named Contractor.

(End of legend)

(3) Restricted rights markings. Computer software delivered or otherwise
furnished to the Government with restricted rights shall be marked with the following
legend:

RESTRICTED RIGHTS

Contract No.

Contractor Name

Contractor Address

The Government's rights to use, modify, reproduce, release, perform,
display, or disclose this software are restricted by paragraph (b)(3) of the Rights in
Noncommercial Technical Data and Computer Software—Small Business Innovation
Research (SBIR) Program clause contained in the above identified contract. Any
reproduction of computer software or portions thereof marked with this legend must
also reproduce the markings. Any person, other than the Government, who has been
provided access to such software must promptly notify the above named Contractor.

(End of legend)

(4) SBIR data rights markings. Except for technical data or computer software
in which the Government has acquired unlimited rights under paragraph (b)(1) of this
clause, or negotiated special license rights as provided in paragraph (b)(5) of this clause,
technical data or computer software generated under this contract shall be marked
with the following legend. The Contractor shall enter the expiration date for the SBIR
data rights period on the legend:

SBIR DATA RIGHTS

Contract No.
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Contractor Name
Contractor Address

Expiration of SBIR Data Rights Period

The Government's rights to use, modify, reproduce, release, perform,
display, or disclose technical data or computer software marked with this legend are
restricted during the period shown as provided in paragraph (b)(4) of the Rights in
Noncommercial Technical Data and Computer Software—Small Business Innovation
Research (SBIR) Program clause contained in the above identified contract. No
restrictions apply after the expiration date shown above. Any reproduction of technical
data, computer software, or portions thereof marked with this legend must also
reproduce the markings.

(End of legend)
(5) Special license rights markings.

(1) Technical data or computer software in which the Government's rights
stem from a specifically negotiated license shall be marked with the following legend:

SPECIAL LICENSE RIGHTS

The Government's rights to use, modify, reproduce, release,
perform, display, or disclose this technical data or computer
software are restricted by Contract No. (Insert contract
number)___ , License No. ____ (Insert license identifier)__ . Any
reproduction of technical data, computer software, or portions
thereof marked with this legend must also reproduce the markings.

(End of legend)

(1) For purposes of this clause, special licenses do not include government
purpose license rights acquired under a prior contract (see paragraph (b)(6) of this
clause).

(6) Pre-existing data markings. If the terms of a prior contract or license
permitted the Contractor to restrict the Government's rights to use, modify, reproduce,
release, perform, display, or disclose technical data or computer software, and those
restrictions are still applicable, the Contractor may mark such data or software with
the appropriate restrictive legend for which the data or software qualified under the
prior contract or license. The marking procedures in paragraph (f)(1) of this clause
shall be followed.

(g) Contractor procedures and records. Throughout performance of this contract,
the Contractor, and its subcontractors or suppliers that will deliver technical data or
computer software with other than unlimited rights, shall—

(1) Have, maintain, and follow written procedures sufficient to assure that
restrictive markings are used only when authorized by the terms of this clause; and
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(2) Maintain records sufficient to justify the validity of any restrictive markings
on technical data or computer software delivered under this contract.

(h) Removal of unjustified and nonconforming markings.

(1) Unjustified markings. The rights and obligations of the parties regarding
the validation of restrictive markings on technical data or computer software furnished
or to be furnished under this contract are contained in the Validation of Restrictive
Markings on Technical Data and the Validation of Asserted Restrictions—Computer
Software clauses of this contract, respectively. Notwithstanding any provision of this
contract concerning inspection and acceptance, the Government may ignore or, at the
Contractor's expense, correct or strike a marking if, in accordance with the applicable
procedures of those clauses, a restrictive marking is determined to be unjustified.

(2) Nonconforming markings. A nonconforming marking is a marking placed
on technical data or computer software delivered or otherwise furnished to the
Government under this contract that is not in the format authorized by this contract.
Correction of nonconforming markings is not subject to the Validation of Restrictive
Markings on Technical Data or the Validation of Asserted Restrictions—Computer
Software clause of this contract. If the Contracting Officer notifies the Contractor of a
nonconforming marking or markings and the Contractor fails to remove or correct such
markings within sixty (60) days, the Government may ignore or, at the Contractor's
expense, remove or correct any nonconforming markings.

(1) Relation to patents. Nothing contained in this clause shall imply a license to the
Government under any patent or be construed as affecting the scope of any license or
other right otherwise granted to the Government under any patent.

() Limitation on charges for rights in technical data or computer software.

(1) The Contractor shall not charge to this contract any cost, including but not
limited to, license fees, royalties, or similar charges, for rights in technical data or
computer software to be delivered under this contract when—

(1) The Government has acquired, by any means, the same or greater rights
1n the data or software; or

(1) The data are available to the public without restrictions.
(2) The limitation in paragraph (j)(1) of this clause—

(1) Includes costs charged by a subcontractor or supplier, at any tier, or costs
incurred by the Contractor to acquire rights in subcontractor or supplier technical data
or computer software, if the subcontractor or supplier has been paid for such rights
under any other Government contract or under a license conveying the rights to the
Government; and

(1) Does not include the reasonable costs of reproducing, handling, or
mailing the documents or other media in which the technical data or computer software
will be delivered.
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(k) Applicability to subcontractors or suppliers.

(1) The Contractor shall assure that the rights afforded its subcontractors and
suppliers under 10 U.S.C. 2320, 10 U.S.C. 2321, and the identification, assertion, and
delivery processes required by paragraph (e) of this clause are recognized and protected.

(2) Whenever any noncommercial technical data or computer software is to be
obtained from a subcontractor or supplier for delivery to the Government under this
contract, the Contractor shall use this same clause in the subcontract or other
contractual instrument, and require its subcontractors or suppliers to do so, without
alteration, except to identify the parties. The Contractor shall use the Technical
Data—Commercial Items clause of this contract to obtain technical data pertaining to
commercial items, components, or processes. No other clause shall be used to enlarge
or diminish the Government's, the Contractor's, or a higher tier subcontractor's or
supplier's rights in a subcontractor's or supplier's technical data or computer software.

(3) Technical data required to be delivered by a subcontractor or supplier shall
normally be delivered to the next higher tier contractor, subcontractor, or supplier.
However, when there is a requirement in the prime contract for technical data which
may be submitted with other than unlimited rights by a subcontractor or supplier, then
said subcontractor or supplier may fulfill its requirement by submitting such technical
data directly to the Government, rather than through a higher tier contractor,
subcontractor, or supplier.

(4) The Contractor and higher tier subcontractors or suppliers shall not use
their power to award contracts as economic leverage to obtain rights in technical data
or computer software from their subcontractors or suppliers.

(5) In no event shall the Contractor use its obligation to recognize and protect
subcontractor or supplier rights in technical data or computer software as an excuse for
failing to satisfy its contractual obligation to the Government.

(End of clause)

ALTERNATE I (JUN 1995)
As prescribed in 227.7104(d), add the following paragraph (1) to the basic clause:

() Publication for sale.

(1) This paragraph applies only to technical data or computer software
delivered to the Government with SBIR data rights.

(2) Upon expiration of the SBIR data rights period, the Government will not
exercise its right to publish or authorize others to publish an item of technical data or
computer software identified in this contract as being subject to paragraph (1) of this
clause if the Contractor, prior to the expiration of the SBIR data rights period, or within
two years following delivery of the data or software item, or within twenty-four months
following the removal of any national security or export control restrictions, whichever
1s later, publishes such data or software item(s) and promptly notifies the Contracting
Officer of such publication(s). Any such publication(s) shall include a notice identifying
the number of this contract and the Government's rights in the published data.
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(3) This limitation on the Government's right to publish for sale shall continue
as long as the technical data or computer software are reasonably available to the
public for purchase.

252.227-7019 Validation of Asserted Restrictions—Computer Software.
As prescribed in 227.7104(e)(3) or 227.7203-6(c), use the following clause:

VALIDATION OF ASSERTED RESTRICTIONS—COMPUTER SOFTWARE
(SEP 2011)

(a) Definitions.

(1) As used in this clause, unless otherwise specifically indicated, the term
“Contractor” means the Contractor and its subcontractors or suppliers.

(2) Other terms used in this clause are defined in the Rights in Noncommercial
Computer Software and Noncommercial Computer Software Documentation clause of
this contract.

(b) Justification. The Contractor shall maintain records sufficient to justify the
validity of any markings that assert restrictions on the Government's rights to use,
modify, reproduce, perform, display, release, or disclose computer software delivered or
required to be delivered under this contract and shall be prepared to furnish to the
Contracting Officer a written justification for such restrictive markings in response to a
request for information under paragraph (d) or a challenge under paragraph (f) of this
clause.

(c) Direct contact with subcontractors or suppliers. The Contractor agrees that the
Contracting Officer may transact matters under this clause directly with
subcontractors or suppliers at any tier who assert restrictions on the Government's
right to use, modify, reproduce, release, perform, display, or disclose computer software.
Neither this clause, nor any action taken by the Government under this clause, creates
or implies privity of contract between the Government and the Contractor's
subcontractors or suppliers.

(d) Requests for information.

(1) The Contracting Officer may request the Contractor to provide sufficient
information to enable the Contracting Officer to evaluate the Contractor's asserted
restrictions. Such information shall be based upon the records required by this clause
or other information reasonably available to the Contractor.

(2) Based upon the information provided, if the—

(1) Contractor agrees that an asserted restriction is not valid, the
Contracting Officer may—

(A) Strike or correct the unjustified marking at the Contractor's
expense; or

(B) Return the computer software to the Contractor for correction at the
Contractor's expense. If the Contractor fails to correct or strike the unjustified
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restriction and return the corrected software to the Contracting Officer within sixty (60)
days following receipt of the software, the Contracting Officer may correct or strike the
markings at that Contractor's expense.

(1) Contracting Officer concludes that the asserted restriction is appropriate
for this contract, the Contracting Officer shall so notify the Contractor in writing.

(3) The Contractor's failure to provide a timely response to a Contracting
Officer's request for information or failure to provide sufficient information to enable
the Contracting Officer to evaluate an asserted restriction shall constitute reasonable
grounds for questioning the validity of an asserted restriction.

(e) Government right to challenge and validate asserted restrictions.

(1) The Government, when there are reasonable grounds to do so, has the right
to review and challenge the validity of any restrictions asserted by the Contractor on
the Government's rights to use, modify, reproduce, release, perform, display, or disclose
computer software delivered, to be delivered under this contract, or otherwise provided
to the Government in the performance of this contract. Except for software that is
publicly available, has been furnished to the Government without restrictions, or has
been otherwise made available without restrictions, the Government may exercise this
right only within three years after the date(s) the software is delivered or otherwise
furnished to the Government, or three years following final payment under this
contract, whichever is later.

(2) The absence of a challenge to an asserted restriction shall not constitute
validation under this clause. Only a Contracting Officer's final decision or actions of an
agency Board of Contract Appeals or a court of competent jurisdiction that sustain the
validity of an asserted restriction constitute validation of the restriction.

(f) Major systems. When the Contracting Officer challenges an asserted restriction
regarding noncommercial computer software for a major system or a subsystem or
component thereof on the basis that the computer software was not developed
exclusively at private expense, the Contracting Officer will sustain the challenge unless
information provided by the Contractor or subcontractor demonstrates that the
computer software was developed exclusively at private expense.

(g) Challenge procedures.
(1) A challenge must be in writing and shall—
(1) State the specific grounds for challenging the asserted restriction;
(1) Require the Contractor to respond within sixty (60) days;
(111) Require the Contractor to provide justification for the assertion based
upon records kept in accordance with paragraph (b) of this clause and such other
documentation that are reasonably available to the Contractor, in sufficient detail to

enable the Contracting Officer to determine the validity of the asserted restrictions; and

(iv) State that a Contracting Officer's final decision, during the three-year
period preceding this challenge, or action of a court of competent jurisdiction or Board of
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Contract Appeals that sustained the validity of an identical assertion made by the
Contractor (or a licensee) shall serve as justification for the asserted restriction.

(2) The Contracting Officer shall extend the time for response if the Contractor
submits a written request showing the need for additional time to prepare a response.

(3) The Contracting Officer may request additional supporting documentation
if, in the Contracting Officer’s opinion, the Contractor's explanation does not provide
sufficient evidence to justify the validity of the asserted restrictions. The Contractor
agrees to promptly respond to the Contracting Officer's request for additional
supporting documentation.

(4) Notwithstanding challenge by the Contracting Officer, the parties may
agree on the disposition of an asserted restriction at any time prior to a Contracting
Officer's final decision or, if the Contractor has appealed that decision, filed suit, or
provided notice of an intent to file suit, at any time prior to a decision by a court of
competent jurisdiction or Board of Contract Appeals.

(5) If the Contractor fails to respond to the Contracting Officer's request for
information or additional information under paragraph (g)(1) of this clause, the
Contracting Officer shall issue a final decision, in accordance with paragraph (f) of this
clause and the Disputes clause of this contract, pertaining to the validity of the asserted
restriction.

(6) If the Contracting Officer, after reviewing the written explanation furnished
pursuant to paragraph (f)(1) of this clause, or any other available information
pertaining to the validity of an asserted restriction, determines that the asserted
restriction has—

(1) Not been justified, the Contracting Officer shall issue promptly a final
decision, in accordance with the Disputes clause of this contract, denying the validity of
the asserted restriction; or

(i) Been justified, the Contracting Officer shall issue promptly a final
decision, in accordance with the Disputes clause of this contract, validating the asserted
restriction.

(7) A Contractor receiving challenges to the same asserted restriction(s) from
more than one Contracting Officer shall notify each Contracting Officer of the other
challenges. The notice shall also state which Contracting Officer initiated the first in
time unanswered challenge. The Contracting Officer who initiated the first in time
unanswered challenge, after consultation with the other Contracting Officers who have
challenged the restrictions and the Contractor, shall formulate and distribute a
Sﬁh(leldule that provides the Contractor a reasonable opportunity for responding to each
challenge.

(h) Contractor appeal—Government obligation.
(1) The Government agrees that, notwithstanding a Contracting Officer's final

decision denying the validity of an asserted restriction and except as provided in
paragraph (h)(3) of this clause, it will honor the asserted restriction—

1998 EDITION 252.227-53



Defense Federal Acquisition Regulation Supplement

Part 252--Solicitation Provisions and Contract Clauses

1) For a period of ninety (90) days from the date of the Contracting Officer's
final decision to allow the Contractor to appeal to the appropriate Board of Contract
Appeals or to file suit in an appropriate court;

(1) For a period of one year from the date of the Contracting Officer's final
decision if, within the first ninety (90) days following the Contracting Officer's final
decision, the Contractor has provided notice of an intent to file suit in an appropriate
court; or

(111) Until final disposition by the appropriate Board of Contract Appeals or
court of competent jurisdiction, if the Contractor has:

(A) appealed to the Board of Contract Appeals or filed suit an
appropriate court within ninety (90) days; or

(B) submitted, within ninety (90) days, a notice of intent to file suit in
an appropriate court and filed suit within one year.

(2) The Contractor agrees that the Government may strike, correct, or ignore
the restrictive markings if the Contractor fails to—

(1) Appeal to a Board of Contract Appeals within ninety (90) days from the
date of the Contracting Officer's final decision;

(11) File suit in an appropriate court within ninety (90) days from such date;
or

(111) File suit within one year after the date of the Contracting Officer's final
decision if the Contractor had provided notice of intent to file suit within ninety (90)
days following the date of the Contracting Officer's final decision.

(3) The agency head, on a nondelegable basis, may determine that urgent or
compelling circumstances do not permit awaiting the filing of suit in an appropriate
court, or the rendering of a decision by a court of competent jurisdiction or Board of
Contract Appeals. In that event, the agency head shall notify the Contractor of the
urgent or compelling circumstances. Notwithstanding paragraph (h)(1) of this clause,
the Contractor agrees that the agency may use, modify, reproduce, release, perform,
display, or disclose computer software marked with (1) government purpose legends for
any purpose, and authorize others to do so; or (i1) restricted or special license rights for
government purposes only. The Government agrees not to release or disclose such
software unless, prior to release or disclosure, the intended recipient is subject to the
use and non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition
Regulation Supplement (DFARS), or is a Government contractor receiving access to the
software for performance of a Government contract that contains the clause at DFARS
252.227-7025, Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends. The agency head's determination may
be made at any time after the date of the Contracting Officer's final decision and shall
not affect the Contractor's right to damages against the United States, or other relief
provided by law, if its asserted restrictions are ultimately upheld.

(1) Final disposition of appeal or suit. If the Contractor appeals or files suit and if|
upon final disposition of the appeal or suit, the Contracting Officer's decision is:
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(1) Sustained—

(1) Any restrictive marking on such computer software shall be struck or
corrected at the Contractor's expense or ignored; and

(1) If the asserted restriction is found not to be substantially justified, the
Contractor shall be liable to the Government for payment of the cost to the Government
of reviewing the asserted restriction and the fees and other expenses (as defined in 28
U.S.C. 2412(d)(2)(A)) incurred by the Government in challenging the restriction, unless
special circumstances would make such payment unjust.

(2) Not sustained—
(1) The Government shall be bound by the asserted restriction; and

(1) If the challenge by the Government is found not to have been made in
good faith, the Government shall be liable to the Contractor for payment of fees and
other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the Contractor in
defending the restriction.

(g) Flowdown. The Contractor shall insert this clause in all contracts, purchase
orders, and other similar instruments with its subcontractors or suppliers, at any tier,
who will be furnishing computer software to the Government in the performance of this
contract. The clause may not be altered other than to identify the appropriate parties.

(End of clause)

252.227-7020 Rights in Special Works.
As prescribed in 227.7105-3, 227.7106(a) or 227.7205(a), use the following clause:

RIGHTS IN SPECIAL WORKS (JUN 1995)

(a) Applicability. This clause applies to works first created, generated, or produced
and required to be delivered under this contract.

(b) Definitions. As used in this clause:

(1) “Computer data base” means a collection of data recorded in a form capable
of being processed by a computer. The term does not include computer software.

(2) “Computer program” means a set of instructions, rules, or routines recorded
in a form that is capable of causing a computer to perform a specific operation or series
of operations.

(3) “Computer software” means computer programs, source code, source code
listings, object code listings, design details, algorithms, processes, flow charts, formulae
and related material that would enable the software to be reproduced, recreated, or
recompiled. Computer software does not include computer data bases or computer
software documentation.
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(4) “Computer software documentation” means owner's manuals, user's
manuals, installation instructions, operating instructions, and other similar items,
regardless of storage medium, that explain the capabilities of the computer software or
provide instructions for using the software.

(5) “Unlimited rights” means the rights to use, modify, reproduce, perform,
display, release, or disclose a work in whole or in part, in any manner, and for any
purpose Whatsoever and to have or authorize others to do so.

(6) The term “works” includes computer data bases, computer software, or
computer software documentation; literary, musical, choreographic, or dramatic
compositions; pantomimes; p1ctor1al graphic, or sculptural comp0s1t10ns motion
pictures and other audiovisual compositions; sound recordings in any medium; or, items
of similar nature.

(c) License rights.

(1) The Government shall have unlimited rights in works first produced,
created, or generated and required to be delivered under this contract.

(2) When a work is first produced, created, or generated under this contract,
and such work is required to be delivered under this contract, the Contractor shall
assign copyright in those works to the Government. The Contractor, unless directed to
the contrary by the Contracting Officer, shall place the following notice on such works:

“© (Year date of delivery) United States Government, as represented by the
Secretary of (department). All rights reserved.”

For phonorecords, the “©” marking shall be replaced by a “P”.

(3) The Contractor grants to the Government a royalty-free, world-wide,
nonexclusive, irrevocable license to reproduce, prepare derivative works from,
distribute, perform, or display, and to have or authorize others to do so, the Contractor's
copyrighted works not first produced, created, or generated under this contract that
have been incorporated into the works deliverable under this contract.

(d) Third party copyrighted data. The Contractor shall not incorporate, without the
written approval of the Contracting Officer, any copyrighted works in the works to be
delivered under this contract unless the Contractor is the copyright owner or has
obtained for the Government the license rights necessary to perfect a license of the
scope identified in paragraph (c)(3) of this clause and, prior to delivery of such works—

(1) Has affixed to the transmittal document a statement of the license rights
obtained; or

(2) For computer software, has provided a statement of the license rights
obtained in a form acceptable to the Contracting Officer.

(e) Indemnification. The Contractor shall indemnify and save and hold harmless
the Government, and its officers, agents and employees acting for the Government,
against any liability, including costs and expenses, (1) for violation of proprietary
rights, copyrights, or rights of privacy or publicity, arising out of the creation, delivery,
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use, modification, reproduction, release, performance, display, or disclosure of any
works furnished under this contract, or (2) based upon any libelous or other unlawful
matter contained in such works.

() Government-furnished information. Paragraphs (d) and (e) of this clause are not
applicable to information furnished to the Contractor by the Government and
incorporated in the works delivered under this contract.

(End of clause)

252.227-7021 Rights in Data—Existing Works.
As prescribed at 227.7105-2(a), use the following clause:

RIGHTS IN DATA—EXISTING WORKS (MAR 1979)

(a) The term “works” as used herein includes literary, musical, and dramatic works;
pantomimes and choreographic works; pictorial, graphic and sculptural works; motion
pictures and other audiovisual works; sound recordings; and works of a similar nature.
The term does not include financial reports, cost analyses, and other information
incidental to contract administration.

(b) Except as otherwise provided in this contract, the Contractor hereby grants to
the Government a nonexclusive, paid-up license throughout the world (1) to distribute,
perform publicly, and display publicly the works called for under this contract and (2) to
authorize others to do so for Government purposes.

(c) The Contractor shall indemnify and save and hold harmless the Government,
and its officers, agents, and employees acting for the Government, against any liability,
including costs and expenses, (1) for violation of proprietary rights, copyrights, or rights
of privacy or publicity arising out of the creation, delivery, or use, of any works
furnished under this contract, or (2) based upon any libelous or other unlawful matter
contained in same works.

(End of clause)

252.227-7022 Government Rights (Unlimited).
As prescribed at 227.7107-1(a) use the following clause:

GOVERNMENT RIGHTS (UNLIMITED) (MAR 1979)

The Government shall have unlimited rights, in all drawings, designs, specifications,
notes and other works developed in the performance of this contract, including the right
to use same on any other Government design or construction without additional
compensation to the Contractor. The Contractor hereby grants to the Government a
paid-up license throughout the world to all such works to which he may assert or
establish any claim under design patent or copyright laws. The Contractor for a period
of three (3) years after completion of the project agrees to furnish the original or copies
of all such works on the request of the Contracting Officer.

(End of clause)
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252.227-7023 Drawings and Other Data to Become Property of Government.
As prescribed at 227.7107-1(b), use the following clause:

DRAWINGS AND OTHER DATA TO BECOME PROPERTY OF GOVERNMENT
(MAR 1979)

All designs, drawings, specifications, notes and other works developed in the
performance of this contract shall become the sole property of the Government and may
be used on any other design or construction without additional compensation to the
Contractor. The Government shall be considered the “person for whom the work was
prepared” for the purpose of authorship in any copyrightable work under 17 U.S.C.
201(b). With respect thereto, the Contractor agrees not to assert or authorize others to
assert any rights nor establish any claim under the design patent or copyright laws.
The Contractor for a period of three (3) years after completion of the project agrees to
furnish all retained works on the request of the Contracting Officer. Unless otherwise
provided in this contract, the Contractor shall have the right to retain copies of all
works beyond such period.

(End of clause)

252.227-7024 Notice and Approval of Restricted Designs.
As prescribed at 227.7107-3, use the following clause:

NOTICE AND APPROVAL OF RESTRICTED DESIGNS (APR 1984)

In the performance of this contract, the Contractor shall, to the extent practicable,
make maximum use of structures, machines, products, materials, construction
methods, and equipment that are readlly available through Government or competitive
commercial channels, or through standard or proven production techniques, methods,
and processes. Unless approved by the Contracting Officer, the Contractor shall not
produce a design or specification that requires in this construction work the use of
structures, products, materials, construction equipment, or processes that are known by
the Contractor to be available only from a sole source. The Contractor shall promptly
report any such design or specification to the Contracting Officer and give the reason
why it is considered necessary to so restrict the design or specification.

(End of clause)

252.227-7025 Limitations on the Use or Disclosure of Government-Furnished
Information Marked with Restrictive Legends.
As prescribed in 227.7103-6(c), 227.7104(f)(1), or 227.7203-6(d), use the following

clause:

LIMITATIONS ON THE USE OR DISCLOSURE OF GOVERNMENT-FURNISHED
INFORMATION MARKED WITH RESTRICTIVE LEGENDS (MAR 2011)

(a)(1) For contracts in which the Government will furnish the Contractor with
technical data, the terms "covered Government support contractor," "limited rights,"
and "Government purpose rights" are defined in the clause at 252.227-7013, Rights in
Technical Data—Noncommercial Items.

(2) For contracts in which the Government will furnish the Contractor with
computer software or computer software documentation, the terms "covered
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Government support contractor," "government purpose rights," and "restricted rights"
are defined in the clause at 252.227-7014, Rights in Noncommercial Computer
Software and Noncommercial Computer Software Documentation.

(3) For Small Business Innovation Research program contracts, the terms
"covered Government support contractor," “limited rights,” and “restricted rights” are
defined in the Rights in Noncommercial Technical Data and Computer Software--Small
Business Innovation Research (SBIR) Program.

(b) Technical data or computer software provided to the Contractor as Government-
furnished information (GFI) under this contract may be subject to restrictions on use,
modification, reproduction, release, performance, display, or further disclosure.

(1) GFI marked with limited or restricted rights legends.

(1) The Contractor shall use, modify, reproduce, perform, or display
technical data received from the Government with limited rights legends or computer
software received with restricted rights legends only in the performance of this contract.
The Contractor shall not, without the express written permission of the party whose
name appears in the legend, release or disclose such data or software to any
unauthorized person.

(11) If the Contractor is a covered Government support contractor, the
Contractor further agrees and acknowledges that—

(A) The data or software will be accessed and used only for the purposes
stated in this contract and shall not be used to compete for any Government or non-
Government contract;

(B) The Contractor will take all reasonable steps to protect the
technical data or computer software against any unauthorized release or disclosure;

(C) The Contractor will ensure that the party whose name appears in
the legend is notified of the Contractor's access or use of such data or software;

(D) The Contractor will enter into a non-disclosure agreement with the
party whose name appears in the legend, if required to do so by that party, and that
any such non-disclosure agreement will implement the restrictions on the Contractor's
use of such data or software as set forth in this clause, and shall not include any
additional terms and conditions unless mutually agreed to by the parties to the non-
disclosure agreement;

(E) The Contractor shall provide a copy of any such non-disclosure
agreement or waiver to the Contracting Officer, upon request; and

(F) That a breach of these obligations or restrictions may subject the
Contractor to—

(I) Criminal, civil, administrative, and contractual actions in law
and equity for penalties, damages, and other appropriate remedies by the United
States; and
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(2) Civil actions for damages and other appropriate remedies by
the party whose name appears in the legend.

(2) GFI marked with government purpose rights legends. The Contractor shall
use technical data or computer software received from the Government with
government purpose rights legends for government purposes only. The Contractor shall
not, without the express written permission of the party whose name appears in the
restrictive legend, use, modify, reproduce, release, perform, or display such data or
software for any commercial purpose or disclose such data or software to a person other
than its subcontractors, suppliers, or prospective subcontractors or suppliers, who
require the data or software to submit offers for, or perform, contracts under this
contract. Prior to disclosing the data or software, the Contractor shall require the
persons to whom disclosure will be made to complete and sign the non-disclosure
agreement at 227.7103-7.

(3) GFI marked with specially negotiated license rights legends. The Contractor
shall use, modify, reproduce, release, perform, or display technical data or computer
software received from the Government with specially negotiated license legends only
as permitted in the license. Such data or software may not be released or disclosed to
other persons unless permitted by the license and, prior to release or disclosure, the
intended recipient has completed the non-disclosure agreement at
227.7103-7. The Contractor shall modify paragraph (1)(c) of the non-disclosure
agreement to reflect the recipient's obligations regarding use, modification,
reproduction, release, performance, display, and disclosure of the data or software.

(4) GFI marked with commercial restrictive legends.

(1) The Contractor shall use, modify, reproduce, perform, or display
technical data that is or pertains to a commercial item and is received from the
Government with a commercial restrictive legend (i.e., marked to indicate that such
data are subject to use, modification, reproduction, release, performance, display, or
disclosure restrictions) only in the performance of this contract. The Contractor shall
not, without the express written permission of the party whose name appears in the
legend, use the technical data to manufacture additional quantities of the commercial
items, or release or disclose such data to any unauthorized person.

(1) If the Contractor is a covered Government support contractor, the
Contractor further agrees and acknowledges that—

(A) The data or software will be accessed and used only for the purposes
stated in this contract and shall not be used to compete for any Government or non-
Government contract;

(B) The Contractor will take all reasonable steps to protect the
technical data against any unauthorized release or disclosure;

(C) The Contractor will ensure that the party whose name appears in
the legend is or has been notified of the Contractor's access or use of such data;

(D) The Contractor will enter into a non-disclosure agreement with the
party whose name appears in the legend, if required to do so by that party, and that
any such non-disclosure agreement will implement the restrictions on the Contractor's
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use of such data as set forth in this clause, and shall not include any additional terms
and conditions unless mutually agreed to by the parties to the non-disclosure
agreement;

(E) The Contractor shall provide a copy of any such non-disclosure
agreement or waiver to the Contracting Officer, upon request; and

(F) That a breach of these obligations or restrictions may subject the
Contractor to—

(I) Criminal, civil, administrative, and contractual actions in law
and equity for penalties, damages, and other appropriate remedies by the United
States; and

(2) Civil actions for damages and other appropriate remedies by
the contractor or subcontractor whose technical data is affected by the breach.

(c¢) Indemnification and creation of third party beneficiary rights. The Contractor
agrees—

(1) To indemnify and hold harmless the Government, its agents, and employees
from every claim or liability, including attorneys fees, court costs, and expenses, arising
out of, or in any way related to, the misuse or unauthorized mod1f1cat1on reproduction,
release, performance, display, or disclosure of technical data or computer software
received from the Government with restrictive legends by the Contractor or any person
to whom the Contractor has released or disclosed such data or software; and

(2) That the party whose name appears on the restrictive legend, in addition to
any other rights it may have, is a third party beneficiary who has the right of direct
action against the Contractor, or any person to whom the Contractor has released or
disclosed such data or software, for the unauthorized duplication, release, or disclosure
of technical data or computer software subject to restrictive legends.

(End of clause)

252.227-7026 Deferred Delivery of Technical Data or Computer Software.
As prescribed at 227.7103-8(a), use the following clause:

DEFERRED DELIVERY OF TECHNICAL DATA OR COMPUTER SOFTWARE
(APR 1988)

The Government shall have the right to require, at any time during the performance of
this contract, within two (2) years after either acceptance of all items (other than data
or computer software) to be delivered under this contract or termination of this
contract, whichever is later, delivery of any technical data or computer software item
identified in this contract as “deferred delivery” data or computer software. The
obligation to furnish such technical data required to be prepared by a subcontractor and
pertaining to an item obtained from him shall expire two (2) years after the date
Contractor accepts the last delivery of that item from that subcontractor for use in
performing this contract.

(End of clause)
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252.227-7027 Deferred Ordering of Technical Data or Computer Software.
As prescribed at 227.7103-8(b), use the following clause:

DEFERRED ORDERING OF TECHNICAL DATA OR COMPUTER SOFTWARE
(APR 1988)

In addition to technical data or computer software specified elsewhere in this contract
to be delivered hereunder, the Government may, at any time during the performance of
this contract or within a period of three (3) years after acceptance of all items (other
than technical data or computer software) to be delivered under this contract or the
termination of this contract, order any technical data or computer software generated in
the performance of this contract or any subcontract hereunder. When the technical
data or computer software is ordered, the Contractor shall be compensated for
converting the data or computer software into the prescribed form, for reproduction and
delivery. The obligation to deliver the technical data of a subcontractor and pertaining
to an item obtained from him shall expire three (3) years after the date the Contractor
accepts the last delivery of that item from that subcontractor under this contract. The
Government's rights to use said data or computer software shall be pursuant to the
“Rights in Technical Data and Computer Software” clause of this contract.

(End of clause)

252.227-7028 Technical Data or Computer Software Previously Delivered to
the Government.
As prescribed in 227.7103-6(d), 227.7104(f)(2), or 227.7203-6(e), use the following

provision:

TECHNICAL DATA OR COMPUTER SOFTWARE PREVIOUSLY DELIVERED TO
THE GOVERNMENT (JUN 1995)

The Offeror shall attach to its offer an identification of all documents or other media
incorporating technical data or computer software it intends to deliver under this
contract with other than unlimited rights that are identical or substantially similar to
documents or other media that the Offeror has produced for, delivered to, or is obligated
to deliver to the Government under any contract or subcontract. The attachment shall
identify—

(a) The contract number under which the data or software were produced;

(b) The contract number under which, and the name and address of the
organization to whom, the data or software were most recently delivered or will be
delivered; and

(c) Any limitations on the Government's rights to use or disclose the data or
software, including, when applicable, identification of the earliest date the limitations
expire.

(End of provision)

252.227-7029 Reserved.
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252.227-7030 Technical Data—Withholding of Payment.
As prescribed at 227.7103-6(e)(2) or 227.7104(e)(4), use the following clause:

TECHNICAL DATA—WITHHOLDING OF PAYMENT (MAR 2000)

(a) If technical data specified to be delivered under this contract, is not delivered
within the time specified by this contract or is deficient upon delivery (including having
restrictive markings not identified in the list described in the clause at 252.227-
7013(e)(2) or 252.227-7018(e)(2) of this contract), the Contracting Officer may until such
data 1s accepted by the Government, withhold payment to the Contractor of ten percent
(10%) of the total contract price or amount unless a lesser withholding is specified in
the contract. Payments shall not be withheld nor any other action taken pursuant to
this paragraph when the Contractor's failure to make timely delivery or to deliver such
data without deficiencies arises out of causes beyond the control and without the fault
or negligence of the Contractor.

(b) The withholding of any amount or subsequent payment to the Contractor shall
not be construed as a waiver of any rights accruing to the Government under this
contract.

(End of clause)
252.227-7031 Reserved.

252.227-7032 Rights in Technical Data and Computer Software (Foreign).
As prescribed in 227.7103-17, use the following clause:

RIGHTS IN TECHNICAL DATA AND COMPUTER SOFTWARE (FOREIGN)
(JUN 1975)

The United States Government may duplicate, use, and disclose in any manner for any
purposes whatsoever, including delivery to other governments for the furtherance of
mutual defense of the United States Government and other governments, all technical
data including reports, drawings and blueprints, and all computer software, specified to
be delivered by the Contractor to the United States Government under this contract.

(End of clause)

252.227-7033 Rights in Shop Drawings.
As prescribed at 227.7107-1(c), use the following clause:

RIGHTS IN SHOP DRAWINGS (APR 1966)

(a) Shop drawings for construction means drawings, submitted to the Government
by the Construction Contractor, subcontractor or any lower-tier subcontractor pursuant
to a construction contract, showing in detail (i) the proposed fabrication and assembly of
structural elements and (11) the installation (i.e., form, fit, and attachment details) of
materials or equipment. The Government may duplicate, use, and disclose in any
manner and for any purpose shop drawings delivered under this contract.

(b) This clause, including this paragraph (b), shall be included in all subcontracts
hereunder at any tier.
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(End of clause)
252.227-7034 Reserved.
252.227-7035 Reserved.
252.227-7036 Reserved.
252.227-7037 Validation of Restrictive Markings on Technical Data.

As prescribed in 227.7102-3(c), 227.7103-6(e)(3), 227.7104(e)(5), or 227.7203-6(f), use
the following clause:

VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA (SEP 2011)

(a) Definitions. The terms used in this clause are defined in the Rights in Technical
Data—Noncommercial Items clause of this contract.

(b) Presumption regarding development exclusively at private expense.

(1) Commercial items. For commercially available off-the-shelf items (defined
at 41 U.S.C. 104) in all cases, and for all other commercial items except as provided in
paragraph (b) (2) of this clause, the Contracting Officer will presume that a Contractor’s
asserted use or release restrictions are justified on the basis that the item, component,
or process was developed exclusively at private expense. The Contracting Officer shall
not challenge such assertions unless the Contracting Officer has information that
demonstrates that the item, component, or process was not developed exclusively at
private expense.

(2) Major systems. The presumption of development exclusively at private
expense does not apply to major systems or subsystems or components thereof, except
for commercially available off-the-shelf items (which are governed by paragraph (b)(1))
of this clause. When the Contracting Officer challenges an asserted restriction
regarding technical data for a major system or a subsystem or component thereof on the
basis that the item, component, or process was not developed exclusively at private
expense, the Contracting Officer will sustain the challenge unless information provided
by the Contractor or subcontractor demonstrates that the item, component, or process
was developed exclusively at private expense.

(c) Justification. The Contractor or subcontractor at any tier is responsible for
maintaining records sufficient to justify the validity of its markings that impose
restrictions on the Government and others to use, duplicate, or disclose technical data
delivered or required to be delivered under the contract or subcontract. Except as
provided in paragraph (b)(1) of this clause, the Contractor or subcontractor shall be
prepared to furnish to the Contracting Officer a written justification for such restrictive
markings in response to a challenge under paragraph (e) of this clause.

(d) Prechallenge request for information.
(1) The Contracting Officer may request the Contractor or subcontractor to

furnish a written explanation for any restriction asserted by the Contractor or
subcontractor on the right of the United States or others to use technical data. If, upon

1998 EDITION 252.227-64


http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_71.htm#227.7102-3
http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_71.htm#227.7103-6
http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_71.htm#227.7104
http://www.acq.osd.mil/dpap/dars/dfars/html/current/227_72.htm#227.7203-6

Defense Federal Acquisition Regulation Supplement

Part 252--Solicitation Provisions and Contract Clauses

review of the explanation submitted, the Contracting Officer remains unable to
ascertain the basis of the restrictive marking, the Contracting Officer may further
request the Contractor or subcontractor to furnish additional information in the records
of, or otherwise in the possession of or reasonably available to, the Contractor or
subcontractor to justify the validity of any restrictive marking on technical data
delivered or to be delivered under the contract or subcontract (e.g., a statement of facts
accompanied with supporting documentation). The Contractor or subcontractor shall
submit such written data as requested by the Contracting Officer within the time
required or such longer period as may be mutually agreed.

(2) If the Contracting Officer, after reviewing the written data furnished
pursuant to paragraph (d)(1) of this clause or any other available information
pertaining to the validity of a restrictive markmg, determines that reasonable grounds
exist to question the current validity of the marking and that continued adherence to
the marking would make impracticable the subsequent competitive acquisition of the
item, component, or process to which the technical data relates, the Contracting Officer
shall follow the procedures in paragraph (e) of this clause.

(3) If the Contractor or subcontractor fails to respond to the Contracting
Officer's request for information under paragraph (d)(1) of this clause, and the
Contracting Officer determines that continued adherence to the marking would make
1mpracticable the subsequent competitive acquisition of the item, component, or process
to which the technical data relates, the Contracting Officer may challenge the validity
of the marking as described in paragraph (e) of this clause.

(e) Challenge.

(1) Notwithstanding any provision of this contract concerning inspection and
acceptance, if the Contracting Officer determines that a challenge to the restrictive
marking is warranted, the Contracting Officer shall send a written challenge notice to
the Contractor or subcontractor asserting the restrictive markings. Such challenge
shall—

(1) State the specific grounds for challenging the asserted restriction;

(i1) Require a response within sixty (60) days justifying and providing
sufficient evidence as to the current validity of the asserted restriction;

(111) State that a DoD Contracting Officer's final decision, issued pursuant to
paragraph (g) of this clause, sustaining the validity of a restrictive marking identical to
the asserted restriction, within the three-year period preceding the challenge, shall
serve as justification for the asserted restriction if the validated restriction was asserted
by the same Contractor or subcontractor (or any licensee of such Contractor or
subcontractor) to which such notice is being provided; and

(iv) State that failure to respond to the challenge notice may result in
1ssuance of a final decision pursuant to paragraph (f) of this clause.

(2) The Contracting Officer shall extend the time for response as appropriate if
the Contractor or subcontractor submits a written request showing the need for
additional time to prepare a response.
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(3) The Contractor's or subcontractor's written response shall be considered a
claim within the meaning of the Contract Disputes Act of 1978 (41 U.S.C. 7101), and
shall be certified in the form prescribed at 33.207 of the Federal Acquisition Regulation,
regardless of dollar amount.

(4) A Contractor or subcontractor receiving challenges to the same restrictive
markings from more than one Contracting Officer shall notify each Contracting Officer
of the existence of more than one challenge. The notice shall also state which
Contracting Officer initiated the first in time unanswered challenge. The Contracting
Officer initiating the first in time unanswered challenge after consultation with the
Contractor or subcontractor and the other Contracting Officers, shall formulate and
distribute a schedule for responding to each of the challenge notices to all interested
parties. The schedule shall afford the Contractor or subcontractor an opportunity to
respond to each challenge notice. All parties will be bound by this schedule.

(®) Final decision when Contractor or subcontractor fails to respond. Upon a failure
of a Contractor or subcontractor to submit any response to the challenge notice the
Contracting Officer will issue a final decision to the Contractor or subcontractor in
accordance with paragraph (b) of this clause and the Disputes clause of this contract
pertaining to the validity of the asserted restriction. This final decision shall be issued
as soon as possible after the expiration of the time period of paragraph (e)(1)(ii) or (e)(2)
of this clause. Following issuance of the final decision, the Contracting Officer will
comply with the procedures in paragraphs (g)(2)(@ii) through (1v) of this clause.

(g) Final decision when Contractor or subcontractor responds.

(1) If the Contracting Officer determines that the Contractor or subcontractor
has justified the validity of the restrictive marking, the Contracting Officer shall issue a
final decision to the Contractor or subcontractor sustaining the validity of the
restrictive marking, and stating that the Government will continue to be bound by the
restrictive marking. This final decision shall be issued within sixty (60) days after
receipt of the Contractor's or subcontractor's response to the challenge notice, or within
such longer period that the Contracting Officer has notified the Contractor or
subcontractor that the Government will require. The notification of a longer period for
issuance of a final decision will be made within sixty (60) days after receipt of the
response to the challenge notice.

(2)@) If the Contracting Officer determines that the validity of the restrictive
marking is not justified, the Contracting Officer shall issue a final decision to the
Contractor or subcontractor in accordance with the Disputes clause of this contract.
Notwithstanding paragraph (e) of the Disputes clause, the final decision shall be issued
within sixty (60) days after receipt of the Contractor's or subcontractor's response to the
challenge notice, or within such longer period that the Contracting Officer has notified
the Contractor or subcontractor of the longer period that the Government will require.
The notification of a longer period for issuance of a final decision will be made within
sixty (60) days after receipt of the response to the challenge notice.

(1) The Government agrees that it will continue to be bound by the
restrictive marking for a period of ninety (90) days from the issuance of the Contracting
Officer's final decision under paragraph (g)(2)(1) of this clause. The Contractor or
subcontractor agrees that, if it intends to file suit in the United States Claims Court it
will provide a notice of intent to file suit to the Contracting Officer within ninety (90)
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days from the issuance of the Contracting Officer's final decision under paragraph
(2)(2)() of this clause. If the Contractor or subcontractor fails to appeal, file suit, or
provide a notice of intent to file suit to the Contracting Officer within the ninety (90)-
day period, the Government may cancel or ignore the restrictive markings, and the
failure of the Contractor or subcontractor to take the required action constitutes
agreement with such Government action.

(111) The Government agrees that it will continue to be bound by the
restrictive marking where a notice of intent to file suit in the United States Claims
Court is provided to the Contracting Officer within ninety (90) days from the issuance of
the final decision under paragraph (g)(2)(i) of this clause. The Government will no
longer be bound, and the Contractor or subcontractor agrees that the Government may
strike or ignore the restrictive markings, if the Contractor or subcontractor fails to file
its suit within one (1) year after issuance of the final decision. Notwithstanding the
foregoing, where the head of an agency determines, on a nondelegable basis, that
urgent or compelling circumstances will not permit waiting for the filing of a suit in the
United States Claims Court, the Contractor or subcontractor agrees that the agency
may, following notice to the Contractor or subcontractor, authorize release or disclosure
of the technical data. Such agency determination may be made at any time after
issuance of the final decision and will not affect the Contractor's or subcontractor's right
to damages against the United States where its restrictive markings are ultimately
upheld or to pursue other relief, if any, as may be provided by law.

(iv) The Government agrees that it will be bound by the restrictive marking
where an appeal or suit is filed pursuant to the Contract Disputes Act until final
disposition by an agency Board of Contract Appeals or the United States Claims Court.
Notwithstanding the foregoing, where the head of an agency determines, on a
nondelegable basis, following notice to the Contractor that urgent or compelling
circumstances will not permit awaiting the decision by such Board of Contract Appeals
or the United States Claims Court, the Contractor or subcontractor agrees that the
agency may authorize release or disclosure of the technical data. Such agency
determination may be made at any time after issuance of the final decision and will not
affect the Contractor's or subcontractor's right to damages against the United States
where its restrictive markings are ultimately upheld or to pursue other relief, if any, as
may be provided by law.

(h) Final disposition of appeal or suit.

(1) If the Contractor or subcontractor appeals or files suit and if, upon final
disposition of the appeal or suit, the Contracting Officer's decision is sustained—

(1) The restrictive marking on the technical data shall be cancelled,
corrected or ignored; and

(i1) If the restrictive marking is found not to be substantially justified, the
Contractor or subcontractor, as appropriate, shall be liable to the Government for
payment of the cost to the Government of reviewing the restrictive marking and the
fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by the
Government in challenging the marking, unless special circumstances would make
such payment unjust.
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(2) If the Contractor or subcontractor appeals or files suit and if, upon final
disposition of the appeal or suit, the Contracting Officer's decision is not sustained—

(1) The Government shall continue to be bound by the restrictive marking;
and

(1) The Government shall be liable to the Contractor or subcontractor for
payment of fees and other expenses (as defined in 28 U.S.C. 2412(d)(2)(A)) incurred by
the Contractor or subcontractor in defending the marking, if the challenge by the
Government is found not to have been made in good faith.

(1) Duration of right to challenge. The Government may review the validity of any
restriction on technical data, delivered or to be delivered under a contract, asserted by
the Contractor or subcontractor. During the period within three (3) years of final
payment on a contract or within three (3) years of delivery of the technical data to the
Government, whichever is later, the Contracting Officer may review and make a
written determination to challenge the restriction. The Government may, however,
challenge a restriction on the release, disclosure or use of technical data at any time if
such technical data—

(1) Is publicly available;
(2) Has been furnished to the United States without restriction; or

(3) Has been otherwise made available without restriction. Only the
Contracting Officer's final decision resolving a formal challenge by sustaining the
validity of a restrictive marking constitutes “validation” as addressed in 10 U.S.C. 2321.

() Decision not to challenge. A decision by the Government, or a determination by
the Contracting Officer, to not challenge the restrictive marking or asserted restriction
shall not constitute “validation.”

(k) Privity of contract. The Contractor or subcontractor agrees that the Contracting
Officer may transact matters under this clause directly with subcontractors at any tier
that assert restrictive markings. However, this clause neither creates nor implies
privity of contract between the Government and subcontractors.

() Flowdown. The Contractor or subcontractor agrees to insert this clause in
contractual instruments with its subcontractors or suppliers at any tier requiring the
delivery of technical data.

(End of clause)

252.227-7038 Patent Rights—Ownership by the Contractor (Large Business).
As prescribed in 227.303(2), use the following clause:

PATENT RIGHTS—OWNERSHIP BY THE CONTRACTOR (LARGE BUSINESS)
(DEC 2007)

(a) Definitions. As used in this clause—

“Invention” means—
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(1) Any invention or discovery that is or may be patentable or otherwise
protectable under Title 35 of the United States Code; or

(2) Any variety of plant that is or may be protectable under the Plant Variety
Protection Act (7 U.S.C. 2321, et seq.).

“Made”™—

(1) When used in relation to any invention other than a plant variety, means
the conception or first actual reduction to practice of the invention; or

(2) When used in relation to a plant variety, means that the Contractor has at
least tentatively determined that the variety has been reproduced with recognized
characteristics.

“Nonprofit organization” means—

(1) A university or other institution of higher education;

(2) An organization of the type described in the Internal Revenue Code at 26
U.S.C. 501(c)(3) and exempt from taxation under 26 U.S.C. 501(a); or

(3) Any nonprofit scientific or educational organization qualified under a State
nonprofit organization statute.

“Practical application” means—
(1)@) To manufacture, in the case of a composition or product;
(1) To practice, in the case of a process or method; or
(111) To operate, in the case of a machine or system; and
(2) In each case, under such conditions as to establish that—
(1) The invention is being utilized; and

(1) The benefits of the invention are, to the extent permitted by law or
Government regulations, available to the public on reasonable terms.

“Subject invention” means any invention of the Contractor made in the
performance of work under this contract.

(b) Contractor’s rights.

(1) Ownership. The Contractor may elect to retain ownership of each subject
invention throughout the world in accordance with the provisions of this clause.

(2) License.

(1) The Contractor shall retain a nonexclusive royalty-free license
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throughout the world in each subject invention to which the Government obtains title,
unless the Contractor fails to disclose the invention within the times specified in
paragraph (c) of this clause. The Contractor’s license—

(A) Extends to any domestic subsidiaries and affiliates within the
corporate structure of which the Contractor is a part;

(B) Includes the right to grant sublicenses to the extent the Contractor
was legally obligated to do so at the time of contract award; and

(C) Is transferable only with the approval of the agency, except when
transferred to the successor of that part of the Contractor’s business to which the
invention pertains.

(1) The agency—

(A) May revoke or modify the Contractor’s domestic license to the
extent necessary to achieve expeditious practical application of the subject invention
pursuant to an application for an exclusive license submitted in accordance with 37
CFR Part 404 and agency licensing regulations;

(B) Will not revoke the license in that field of use or the geographical
areas in which the Contractor has achieved practical application and continues to make
the benefits of the invention reasonably accessible to the public; and

(C) May revoke or modify the license in any foreign country to the
extent the Contractor, its licensees, or the domestic subsidiaries or affiliates have failed
to achieve practical application in that foreign country.

(111) Before revoking or modifying the license, the agency—

(A) Will furnish the Contractor a written notice of its intention to
revoke or modify the license; and

(B) Will allow the Contractor 30 days (or such other time as the funding
agency may authorize for good cause shown by the Contractor) after the notice to show
cause why the license should not be revoked or modified.

(iv) The Contractor has the right to appeal, in accordance with 37 CFR Part
404 and agency regulations, concerning the licensing of Government-owned inventions,
any decision concerning the revocation or modification of the license.

(c) Contractor’s obligations.
(1) The Contractor shall—
(1) Disclose, in writing, each subject invention to the Contracting Officer
within 2 months after the inventor discloses it in writing to Contractor personnel
responsible for patent matters, or within 6 months after the Contractor first becomes

aware that a subject invention has been made, whichever is earlier;

(11) Include in the disclosure—
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(A) The inventor(s) and the contract under which the invention was
made;

(B) Sufficient technical detail to convey a clear understanding of the
invention; and

(C) Any publication, on sale (i.e., sale or offer for sale), or public use of
the invention and whether a manuscript describing the invention has been submitted
for publication and, if so, whether it has been accepted for publication; and

(111) After submission of the disclosure, promptly notify the Contracting
Officer of the acceptance of any manuscript describing the invention for publication and
of any on sale or public use.

(2) The Contractor shall elect in writing whether or not to retain ownership of
any subject invention by notifying the Contracting Officer at the time of disclosure or
within 8 months of disclosure, as to those countries (including the United States) in
which the Contractor will retain ownership. However, in any case where publication,
on sale, or public use has initiated the 1-year statutory period during which valid
patent protection can be obtained in the United States, the agency may shorten the
period of election of title to a date that is no more than 60 days prior to the end of the
statutory period.

(3) The Contractor shall—

(1) File either a provisional or a nonprovisional patent application on an
elected subject invention within 1 year after election, provided that in all cases the
application is filed prior to the end of any statutory period wherein valid patent
protection can be obtained in the United States after a publication, on sale, or public
use;

(1) File a nonprovisional application within 10 months of the filing of any
provisional application; and

(111) File patent applications in additional countries or international patent
offices within either 10 months of the first filed patent application (whether provisional
or nonprovisional) or 6 months from the date the Commissioner of Patents grants
permission to file foreign patent applications where such filing has been prohibited by a
Secrecy Order.

(4) The Contractor may request extensions of time for disclosure, election, or
filing under paragraphs (c)(1), (2), and (3) of this clause. The Contractlng Officer will
normally grant the extension unless there is reason to believe the extension would
prejudice the Government’s interests.

(d) Government’s rights.

(1) Ownership. The Contractor shall assign to the agency, upon written
request, title to any subject invention—

(1) If the Contractor elects not to retain title to a subject invention;
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(1) If the Contractor fails to disclose or elect the subject invention within
the times specified in paragraph (c) of this clause and the agency requests title within
60 days after learning of the Contractor’s failure to report or elect within the specified
times;

(111) In those countries in which the Contractor fails to file patent
applications within the times specified in paragraph (c) of this clause, provided that, if
the Contractor has filed a patent application in a country after the times specified in
paragraph (c) of this clause, but prior to its receipt of the written request of the agency,
the Contractor shall continue to retain ownership in that country; and

(iv) In any country in which the Contractor decides not to continue the
prosecution of any application for, to pay the maintenance fees on, or defend in
reexamination or opposition proceeding on, a patent on a subject invention.

(2) License. If the Contractor retains ownership of any subject invention, the
Government shall have a nonexclusive, nontransferable, irrevocable, paid-up license to
practice, or have practiced for or on behalf of the United States, the subject invention
throughout the world.

(e) Contractor action to protect the Government’s interest.

(1) The Contractor shall execute or have executed and promptly deliver to the
agency all instruments necessary to—

(1) Establish or confirm the rights the Government has throughout the
world in those subject inventions in which the Contractor elects to retain ownership;
and

(i1) Assign title to the agency when requested under paragraph (d)(1) of this
clause and enable the Government to obtain patent protection for that subject invention
in any country.

(2) The Contractor shall—

(1) Require, by written agreement, its employees, other than clerical and
nontechnical employees, to—

(A) Disclose each subject invention promptly in writing to personnel
1dentified as responsible for the administration of patent matters, so that the
Contractor can comply with the disclosure provisions in paragraph (c) of this clause;
and

(B) Provide the disclosure in the Contractor’s format, which should
require, as a minimum, the information required by paragraph (c)(l) of this clause;

(1) Instruct its employees, through employee agreements or other suitable
educational programs, as to the importance of reporting inventions in sufficient time to
permit the filing of patent applications prior to U.S. or statutory foreign bars; and

(11) Execute all papers necessary to file patent applications on subject
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inventions and to establish the Government’s rights in the subject inventions.

(3) The Contractor shall notify the Contracting Officer of any decisions not to
file a nonprovisional patent application, continue the prosecution of a patent
application, pay maintenance fees, or defend in a reexamination or opposition
proceeding on a patent, in any country, not less than 30 days before the expiration of
the response or filing period required by the relevant patent office.

(4) The Contractor shall include, within the specification of any United States
nonprovisional patent application and any patent issuing thereon covering a subject
invention, the following statement: “This invention was made with Government
support under (identify the contract) awarded by (identify the agency). The
Government has certain rights in this invention.”

(5) The Contractor shall—

(1) Establish and maintain active and effective procedures to ensure that
subject inventions are promptly identified and disclosed to Contractor personnel
responsible for patent matters;

(1) Include in these procedures the maintenance of—

(A) Laboratory notebooks or equivalent records and other records as are
reasonably necessary to document the conception and/or the first actual reduction to
practice of subject inventions; and

(B) Records that show that the procedures for identifying and disclosing
the inventions are followed; and

(111) Upon request, furnish the Contracting Officer a description of these
procedures for evaluation and for determination as to their effectiveness.

(6) The Contractor shall, when licensing a subject invention, arrange to—
(1) Avoid royalty charges on acquisitions involving Government funds,
including funds derived through the Government’s Military Assistance Program or
otherwise derived through the Government;

(i) Refund any amounts received as royalty charges on the subject
inventions in acquisitions for, or on behalf of, the Government; and

(111) Provide for the refund in any instrument transferring rights in the
invention to any party.

(7) The Contractor shall furnish to the Contracting Officer the following:
(1) Interim reports every 12 months (or any longer period as may be
specified by the Contracting Officer) from the date of the contract, listing subject
inventions during that period and stating that all subject inventions have been
disclosed or that there are no subject inventions.

(1) A final report, within 3 months after completion of the contracted work,
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listing all subject inventions or stating that there were no subject inventions, and
listing all subcontracts at any tier containing a patent rights clause or stating that
there were no subcontracts.

(8)@) The Contractor shall promptly notify the Contracting Officer in writing
upon the award of any subcontract at any tier containing a patent rights clause by
1dentifying—

(A) The subcontractor;
(B) The applicable patent rights clause;
(C) The work to be performed under the subcontract; and
(D) The dates of award and estimated completion.
(1) The Contractor shall furnish, upon request, a copy of the subcontract, and
no more frequently than annually, a listing of the subcontracts that have been

awarded.

(9) In the event of a refusal by a prospective subcontractor to accept one of the
clauses specified in paragraph (1)(1) of this clause, the Contractor—

(1) Shall promptly submit a written notice to the Contracting Officer setting
forth the subcontractor’s reasons for the refusal and other pertinent information that
may expedite disposition of the matter; and

(11) Shall not proceed with that subcontract without the written
authorization of the Contracting Officer.

(10) The Contractor shall provide to the Contracting Officer, upon request, the
following information for any subject invention for which the Contractor has retained
ownership:

(1 Filing date.

(1) Serial number and title.

(111) A copy of any patent application (including an English-language
version if filed in a language other than English).

(iv) Patent number and issue date.

(11) The Contractor shall furnish to the Government, upon request, an
irrevocable power to inspect and make copies of any patent application file.

(f) Reporting on utilization of subject inventions.
(1) The Contractor shall—

(1) Submit upon request periodic reports no more frequently than annually
on the utilization of a subject invention or on efforts in obtaining utilization of the
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subject invention that are being made by the Contractor or its licensees or assignees;

(1) Include in the reports information regarding the status of development,
date of first commercial sale or use, gross royalties received by the Contractor, and
other information as the agency may reasonably specify; and

(1) Provide additional reports that the agency may request in connection
with any march-in proceedings undertaken by the agency in accordance with paragraph
(h) of this clause.

(2) To the extent permitted by law, the agency shall not disclose the
information provided under paragraph (f)(l) of this clause to persons outside the
Government without the Contractor’s permission, if the data or information is
considered by the Contractor or its licensee or assignee to be “privileged and
confidential” (see 5 U.S.C. 552(b)(4)) and is so marked.

(g) Preference for United States industry. Notwithstanding any other provision of
this clause, the Contractor agrees that neither the Contractor nor any assignee shall
grant to any person the exclusive right to use or sell any subject invention in the United
States unless the person agrees that any products embodying the subject invention or
produced through the use of the subject invention will be manufactured substantially in
the United States. However, in individual cases, the agency may waive the
requirement for an exclusive license agreement upon a showing by the Contractor or its
assignee that—

(1) Reasonable but unsuccessful efforts have been made to grant licenses on
similar terms to potential licensees that would be likely to manufacture substantially in
the United States; or

(2) Under the circumstances, domestic manufacture is not commercially
feasible.

(h) March-in rights. The Contractor acknowledges that, with respect to any subject
invention in which it has retained ownership, the agency has the right to require
licensing pursuant to 35 U.S.C. 203 and 210(c), 37 CFR 401.6, and any supplemental
regulations of the agency in effect on the date of contract award.

(1) Other inventions. Nothing contained in this clause shall be deemed to grant to
the Government any rights with respect to any invention other than a subject
invention.

(4) Examination of records relating to inventions.

(1) The Contracting Officer or any authorized representative shall, until 3 years
after final payment under this contract, have the right to examine any books (including
laboratory notebooks), records, and documents of the Contractor relating to the
conception or first reduction to practice of inventions in the same field of technology as
the work under this contract to determine whether—

(1 Any inventions are subject inventions;

(1) The Contractor has established procedures required by paragraph (e)(5)
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of this clause; and
(111) The Contractor and its inventors have complied with the procedures.

(2) If the Contracting Officer learns of an unreported Contractor invention that
the Contracting Officer believes may be a subject invention, the Contractor shall be
required to disclose the invention to the agency for a determination of ownership rights.

(3) Any examination of records under this paragraph (j) shall be subject to
appropriate conditions to protect the confidentiality of the information involved.

(k) Withholding of payment (this paragraph does not apply to subcontracts).

(1) Any time before final payment under this contract, the Contracting Officer
may, in the Government’s interest, withhold payment until a reserve not exceeding
$50,000 or 5 percent of the amount of the contract, whichever is less, is set aside if, in
the Contracting Officer’s opinion, the Contractor fails to—

(1) Establish, maintain, and follow effective procedures for identifying and
disclosing subject inventions pursuant to paragraph (e)(5) of this clause;

(1) Disclose any subject invention pursuant to paragraph (c)(1) of this
clause;

(111) Deliver acceptable interim reports pursuant to paragraph (e)(7)(1) of
this clause; or

(iv) Provide the information regarding subcontracts pursuant to paragraph
(e)(8) of this clause.

(2) The reserve or balance shall be withheld until the Contracting Officer has
determined that the Contractor has rectified whatever deficiencies exist and has
delivered all reports, disclosures, and other information required by this clause.

(3) The Government will not make final payment under this contract before the
Contractor delivers to the Contracting Officer—

(1) All disclosures of subject inventions required by paragraph (c)(1) of this
clause;

(1) An acceptable final report pursuant to paragraph (e)(7)(ii) of this clause;
and

(111) All past due confirmatory instruments.

(4) The Contracting Officer may decrease or increase the sums withheld up to
the maximum authorized in paragraph (k)(1) of this clause. No amount shall be
withheld under this paragraph while the amount specified by this paragraph is being
withheld under other provisions of the contract. The withholding of any amount or the
sulilsequent payment thereof shall not be construed as a waiver of any Government
right.
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(1) Subcontracts.
(1) The Contractor—

(1 Shall include the substance of the Patent Rights—Ownership by the
Contractor clause set forth at 52.227-11 of the Federal Acquisition Regulation (FAR), in
all subcontracts for experimental, developmental, or research work to be performed by a
small business concern or nonprofit organization; and

(11) Shall include the substance of this clause, including this paragraph (1),
in all other subcontracts for experimental, developmental, or research work, unless a
different patent rights clause is required by FAR 27.303.

(2) For subcontracts at any tier—

(1) The patents rights clause included in the subcontract shall retain all
references to the Government and shall provide to the subcontractor all the rights and
obligations provided to the Contractor in the clause. The Contractor shall not, as
consideration for awarding the subcontract, obtain rights in the subcontractor’s subject
inventions; and

(1) The Government, the Contractor, and the subcontractor agree that the
mutual obligations of the parties created by this clause constitute a contract between
the subcontractor and the Government with respect to those matters covered by this
clause. However, nothing in this paragraph is intended to confer any jurisdiction under
the Contract Disputes Act in connection with proceedings under paragraph (h) of this
clause.

(End of clause)

ALTERNATE I (DEC 2007).
As prescribed in 227.303(2)(i1), add the following paragraph (b)(2)(v) to the basic clause:

(v) The license shall include the right of the Government to sublicense foreign
governments, their nationals, and international orgamzatlons pursuant to the following
treaties or international agreements: .

[* Contracting Officer to complete with the names of applicable existing treaties or
international agreements. This paragraph is not intended to apply to treaties or
agreements that are in effect on the date of the award but are not listed.]

ALTERNATE II (DEC 2007).
As prescribed in 227.303(2)(ii1), add the following paragraph (b)(2)(v) to the basic clause:

(v) The agency reserves the right to—
(A) Unilaterally amend this contract to identify specific treaties or
international agreements entered into or to be entered into by the Government after
the effective date of this contract; and

(B) Exercise those license or other rights that are necessary for the Government
to meet its obligations to foreign governments, their nationals, and international
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organizations under any treaties or international agreement with respect to subject
inventions made after the date of the amendment.

252.227-7039 Patents—Reporting of Subject Inventions.
As prescribed in 227.303(1), use the following clause:

PATENTS—REPORTING OF SUBJECT INVENTIONS (APR 1990)
The Contractor shall furnish the Contracting Officer the following:

(a) Interim reports every twelve (12) months (or such longer period as may be
specified by the Contracting Officer) from the date of the contract, listing subject
inventions during that period and stating that all subject inventions have been
disclosed or that there are no such inventions.

(b) A final report, within three (3) months after completion of the contracted work,
listing all subject inventions or stating that there were no such inventions.

(c) Upon request, the filing date, serial number and title, a copy of the patent
application and patent number, and issue data for any subject invention for which the
Contractor has retained title.

(d) Upon request, the Contractor shall furnish the Government an irrevocable
power to inspect and make copies of the patent application file.

(End of clause)
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(Revised December 7, 2011)

252.229-7000 Invoices Exclusive of Taxes or Duties.
As prescribed in 229.402-1, use the following clause:

INVOICES EXCLUSIVE OF TAXES OR DUTIES (JUN 1997)

Invoices submitted in accordance with the terms and conditions of this contract shall be
exclusive of all taxes or duties for which relief is available.

(End of clause)

252.229-7001 Tax Relief.
As prescribed in 229.402-70(a), use the following clause:

TAX RELIEF (JUN 1997)

(a) Prices set forth in this contract are exclusive of all taxes and duties from which
the United States Government is exempt by virtue of tax agreements between the
United States Government and the Contractor’s government. The following taxes or
duties have been excluded from the contract price:

NAME OF TAX: (Offeror insert) = RATE (PERCENTAGE): (Offeror insert)

(b) The Contractor’s invoice shall list separately the gross price, amount of tax
deducted, and net price charged.

(¢) When items manufactured to United States Government specifications are being
acquired, the Contractor shall identify the materials or components intended to be
imported in order to ensure that relief from import duties is obtained. If the Contractor
intends to use imported products from inventories on hand, the price of which includes
a factor for import duties, the Contractor shall ensure the United States Government’s
exemption from these taxes. The Contractor may obtain a refund of the import duties
from its government or request the duty-free import of an amount of supplies or
components corresponding to that used from inventory for this contract.

(End of clause)

ALTERNATE I (JUN 1997)
As prescribed in 229.402-70(a), add the following paragraph (d) to the basic clause:

(d) Tax relief will be claimed in Germany pursuant to the provisions of the
Agreement Between the United States of America and Germany Concerning Tax Relief
to be Accorded by Germany to United States Expenditures in the Interest of Common
Defense. The Contractor shall use Abwicklungsschein fuer abgabenbeguenstigte
Lieferungen/Leistungen nach dem Offshore Steuerabkommen (Performance Certificate
for Tax-Free Deliveries/Performance according to the Offshore Tax Relief Agreement) or
other documentary evidence acceptable to the German tax authorities. All purchases
made and paid for on a tax-free basis during a 30-day period may be accumulated,
totaled, and reported as tax-free.
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252.229-7002 Customs Exemptions (Germany).
As prescribed in 229.402-70(b), use the following clause:

CUSTOMS EXEMPTIONS (GERMANY) (JUN 1997)

Imported products required for the direct benefit of the United States Forces are
authorized to be acquired duty-free by the Contractor in accordance with the provisions
of the Agreement Between the United States of America and Germany Concerning Tax
Relief to be Accorded by Germany to United States Expenditures in the Interest of
Common Defense.

(End of clause)

252.229-7003 Tax Exemptions (Italy).
As prescribed in 229.402-70(c), use the following clause:

TAX EXEMPTIONS (ITALY) (JAN 2002)

(a) The Contractor represents that the contract price, including the prices in
subcontracts awarded under this contract, does not include taxes from which the
United States Government is exempt.

(b) The United States Government is exempt from payment of Imposta Valore
Aggiunto (IVA) tax in accordance with Article 72 of the IVA implementing decree on all
supplies and services sold to United States Military Commands in Italy.

(1) The Contractor shall include the following information on invoices
submitted to the United States Government:

(1) The contract number.

(1) The IVA tax exemption claimed pursuant to Article 72 of Decree Law
633, dated October 26, 1972.

(111) The following fiscal code(s): [Contracting Officer must insert the
applicable fiscal code(s) for military activities within Italy: 80028250241 for Army,
80156020630 for Navy, or 91000190933 for Air Force].

(2)@) Upon receipt of the invoice, the paying office will include the following
certification on one copy of the invoice:

“T certify that this invoice is true and correct and reflects expenditures
made in Italy for the Common Defense by the United States Government
pursuant to international agreements. The amount to be paid does not
include the IVA tax, because this transaction is not subject to the tax in
accordance with Article 72 of Decree Law 633, dated October 26, 1972.”

An authorized United States Government official will sign the copy of the invoice
containing this certification.

(1) The paying office will return the certified copy together with payment to
the Contractor. The payment will not include the amount of the IVA tax.
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(111) The Contractor shall retain the certified copy to substantiate non-
payment of the IVA tax.

(3) The Contractor may address questions regarding the IVA tax to the
Ministry of Finance, IVA Office, Rome (06) 520741.

(c) In addition to the IVA tax, purchases by the United States Forces in Italy are
exempt from the following taxes:

(1) Imposta di Fabbricazione (Production Tax for Petroleum Products).
(2) Imposta di Consumo (Consumption Tax for Electrical Power).
(3) Dazi Doganali (Customs Duties).

(4) Tassa di Sbarco e dImbarco sulle Merci Transportate per Via Aerea e per
Via Maritima (Port Fees).

(5) Tassa de Circolazione sui Veicoli (Vehicle Circulation Tax).
(6) Imposta di Registro (Registration Tax).
(7) Imposta di Bollo (Stamp Tax).

(End of clause)

252.229-7004 Status of Contractor as a Direct Contractor (Spain).
As prescribed in 229.402-70(d), use the following clause:

STATUS OF CONTRACTOR AS A DIRECT CONTRACTOR (SPAIN) (JUN 1997)

(a) “Direct Contractor,” as used in this clause, means an individual, company, or
entity with whom an agency of the United States Department of Defense has executed
a written agreement that allows duty-free import of equipment, materials, and supplies
into Spain for the construction, development, maintenance, and operation of Spanish-
American installations and facilities.

(b) The Contractor is hereby designated as a Direct Contractor under the provisions
of Complementary Agreement 5, articles 11, 14, 15, 17, and 18 of the Agreement on
Friendship, Defense and Cooperation between the United States Government and the
Kingdom of Spain, dated July 2, 1982. The Agreement relates to contracts to be
performed in whole or part in Spain, the provisions of which are hereby incorporated
into and made a part of this contract by reference.

(c) The Contractor shall apply to the appropriate Spanish authorities for approval of
status as a Direct Contractor in order to complete duty-free import of non-Spanish
equipment, materials, and supplies represented as necessary for contract performance
by the Contracting Officer. Orders for equipment, materials, and supplies placed prior
to official notification of such approval shall be at the Contractor’s own risk. The
Contractor must submit its documentation in sufficient time to permit processing by
the appropriate United States and Spanish Government agencies prior to the arrival of
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the equipment, materials, or supplies in Spain. Seasonal variations in processing times
are common, and the Contractor should program its projects accordingly. Any delay or
expense arising directly or indirectly from this process shall not excuse untimely
performance (except as expressly allowed in other provisions of this contract), constitute
a direct or constructive change, or otherwise provide a basis for additional
compensation or adjustment of any kind.

(d) To ensure that all duty-free imports are properly accounted for, exported, or
disposed of, in accordance with Spanish law, the Contractor shall obtain a written bank
letter of guaranty payable to the Treasurer of the United States, or such other authority
as may be designated by the Contracting Officer, in the amount set forth in paragraph
(g) of this clause, prior to effecting any duty-free imports for the performance of this
contract.

(e) If the Contractor fails to obtain the required guaranty, the Contractor agrees
that the Contracting Officer may withhold a portion of the contract payments in order
to establish a fund in the amount set forth in paragraph (g) of this clause. The fund
shall be used for the payment of import taxes in the event that the Contractor fails to
properly account for, export, or dispose of equipment, materials, or supplies imported on
a duty-free basis.

() The amount of the bank letter of guaranty or size of the fund required under
paragraph (d) or (e) of this clause normally shall be 5 percent of the contract value.
However, if the Contractor demonstrates to the Contracting Officer’s satisfaction that
the amount retained by the United States Government or guaranteed by the bank is
excessive, the amount shall be reduced to an amount commensurate with contingent
1import tax and duty-free liability. This bank guaranty or fund shall not be released to
the Contractor until the Spanish General Directorate of Customs verifies the
accounting, export, or disposition of the equipment, material, or supplies imported on a
duty-free basis.

(g) The amount required under paragraph (d), (e), or (f) of this clause is (Contracting
Officer insert amount at time of contract award) .

(h) The Contractor agrees to insert the provisions of this clause, including this
paragraph (h), in all subcontracts.

(End of clause)

252.229-7005 Tax Exemptions (Spain).
As prescribed in 229.402-70(e), use the following clause:

TAX EXEMPTIONS (SPAIN) (JUN 1997)

(a) The Contractor represents that the contract prices, including subcontract prices,
do not include the taxes identified herein, or any other taxes from which the United
States Government is exempt.

(b) In accordance with tax relief agreements between the United States
Government and the Spanish Government, and because the incumbent contract arises
from the activities of the United States Forces in Spain, the contract will be exempt
from the following excise, luxury, and transaction taxes:
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(1) Derechos de Aduana (Customs Duties).

(2) Impuesto de Compensacion a la Importacion (Compensation Tax on
Imports).

(3) Transmissiones Patrionomiales (Property Transfer Tax).

(4) Impuesto Sobre el Lujo (Luxury Tax).

(5) Actos Juridocos Documentados (Legal Official Transactions).
(6) Impuesto Sobre el Trafico de Empresas (Business Trade Tax).
(7) Impuestos Especiales de Fabricacion (Special Products Tax).

(8) Impuesto Sobre el Petroleo y Derivados (Tax on Petroleum and its By-
Products).

(9) Impuesto Sobre el Uso de Telefona (Telephone Tax).

(10) Impuesto General Sobre la Renta de Sociedades y demas Entidades
Juridicas (General Corporation Income Tax).

(11) Impuesto Industrial (Industrial Tax).

(12) Impuesto de Rentas Sobre el Capital (Capital Gains Tax).

(13) Plus Vailia (Increase on Real Property).

(14) Contribucion Territorial Urbana (Metropolitan Real Estate Tax).

(15) Contribucion Territorial Rustica y Pecuaria (Farmland Real Estate Tax).

(16) Impuestos de la Diputacion (County Service Charges).

(17) Impuestos Municipal y Tasas Parafiscales (Municipal Tax and Charges).
(End of clause)

252.229-7006 Value Added Tax Exclusion (United Kingdom)
As prescribed in 229.402-70(f), use the follow clause:

VALUE ADDED TAX EXCLUSION (UNITED KINGDOM) (DEC 2011)

The supplies or services identified in this contract are to be delivered at a price
exclusive of value added tax under arrangements between the appropriate United
States authorities and Her Majesty’s Revenue and Customs (HMRC Reference Notice
431, entitled Relief from Customs Duty and/or Value Added Tax on United States
Government Expenditures in the United Kingdom). By executing this contract, the
Contracting Officer certifies that these supplies or services are being purchased for
United States Government official purposes only.
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(End of clause)

252.229-7007 Verification of United States Receipt of Goods.
As prescribed in 229.402-70(g), use the following clause:

VERIFICATION OF UNITED STATES RECEIPT OF GOODS (JUN 1997)

The Contractor shall insert the following statement on all Material Inspection and
Receiving Reports (DD Form 250 series) for Contracting Officer approval:

“I certify that the items listed on this invoice have been received by the United States.”
(End of clause)

252.229-7008 Relief from Import Duty (United Kingdom).
As prescribed in 229.402-70(h), use the following clause:

RELIEF FROM IMPORT DUTY (UNITED KINGDOM) (DEC 2011)

Any import dutiable articles, components, or raw materials supplied to the United
States Government under this contract shall be exclusive of any United Kingdom
1mport duties. Any imported items supplied for which import duty already has been
paid will be supplied at a price exclusive of the amount of import duty paid. The
Contractor 1s advised to contact Her Majesty’s Revenue and Customs to obtain a refund
upon completion of the contract (Reference HMRC Notice No. 431, entitled “Relief from
Customs Duty and/or Value Added Tax on United States Government Expenditures in
the United Kingdom”).

(End of clause)

252.229-7009 Relief from Customs Duty and Value Added Tax on Fuel
(Passenger Vehicles) (United Kingdom).
As prescribed in 229.402-70(1), use the following clause:

RELIEF FROM CUSTOMS DUTY AND VALUE ADDED TAX ON FUEL
(PASSENGER VEHICLES) (UNITED KINGDOM) (JUN 1997)

(a) Pursuant to an agreement between the United States Government and Her
Majesty’s (HM) Customs and Excise, fuels and lubricants used by passenger vehicles
(except taxis) in the performance of this contract will be exempt from customs duty and
value added tax. Therefore, the procedures outlined in HM Customs and Excise Notice
No. 431B, August 1982, and any amendment thereto, shall be used to obtain relief from
both customs duty and value added tax for fuel used under the contract. These
procedures shall apply to both loaded and unloaded miles. The unit prices shall be
based on the recoupment by the Contractor of customs duty in accordance with the
following allowances:

(1) Vehicles (except taxis) with a seating capacity of less than 29, one gallon for
every 27 miles.

(2) Vehicles with a seating capacity of 29-53, one gallon for every 13 miles.
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(3) Vehicles with a seating capacity of 54 or more, one gallon for every
10 miles.

(b) In the event the mileage of any route is increased or decreased within 10
percent, resulting in no change in route price, the customs duty shall be reclaimed from
HM Customs and Excise on actual mileage performed.

(End of clause)

252.229-7010 Relief from Customs Duty on Fuel (United Kingdom).
As prescribed in 229.402-70(j), use the following clause:

RELIEF FROM CUSTOMS DUTY ON FUEL (UNITED KINGDOM) (JUN 1997)

(a) Pursuant to an agreement between the United States Government and Her
Majesty’s (HM) Customs and Excise, it is possible to obtain relief from customs duty on
fuels and lubricants used in support of certain contracts. If vehicle fuels and lubricants
are used in support of this contract, the Contractor shall seek relief from customs duty
1n accordance with HM Customs Notice No. 431, February 1973, entitled “Relief from
Customs Duty and/or Value Added Tax on United States Government Expenditures in
the United Kingdom.” Application should be sent to the Contractor’s local Customs and
Excise Office.

(b) Specific information should be included in the request for tax relief, such as the
number of vehicles involved, types of vehicles, rating of vehicles, fuel consumption,
estimated mileage per contract period, and any other information that will assist M
Customs and Excise in determining the amount of relief to be granted.

(c) Within 30 days after the award of this contract, the Contractor shall provide the
Contracting Officer with evidence that an attempt to obtain such relief has been
initiated. In the event the Contractor does not attempt to obtain relief within the time
specified, the Contracting Officer may deduct from the contract price the amount of
relief that would have been allowed if HM Customs and Excise had favorably
considered the request for relief.

(d) The amount of any rebate granted by HM Customs and Excise shall be paid in

full to the United States Government. Checks shall be made payable to the Treasurer
of the United States and forwarded to the Administrative Contracting Officer.

(End of clause)

252.229-7011 Reporting of Foreign Taxes — U.S. Assistance Programs.
As prescribed in 229.170-4, use the following clause:

REPORTING OF FOREIGN TAXES — U.S. ASSISTANCE PROGRAMS (SEP 2005)

(a) Definition. “Commodities,” as used in this clause, means any materials, articles,
supplies, goods, or equipment.

(b) Commodities acquired under this contract shall be exempt from all value added
taxes and customs duties imposed by the recipient country. This exemption is in
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addition to any other tax exemption provided through separate agreements or other
means.

(c) The Contractor shall inform the foreign government of the tax exemption, as
documented in the Letter of Offer and Acceptance, country-to-country agreement, or
Interagency agreement.

(d) If the foreign government or entity nevertheless imposes taxes, the Contractor
shall promptly notify the Contracting Officer and shall provide documentation showing
that the foreign government was apprised of the tax exemption in accordance with
paragraph (c) of this clause.

(e) The Contractor shall insert the substance of this clause, including this
paragraph (e), in all subcontracts for commodities that exceed $500.

(End of clause)
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252.235-7000 Indemnification Under 10 U.S.C. 2354—Fixed Price.
As prescribed in 235.070-3, use the following clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354--FIXED PRICE (DEC 1991)

(a) This clause provides for indemnification under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this clause.

(b) Claims, losses, and damages covered—
(1) Claims by third persons for death, bodily injury, sickness, or disease, or the
loss, damage, or lost use of property. Claims include those for reasonable expenses of

litigation or settlement. The term “third persons” includes employees of the contractor;

(2) The loss, damage, and lost use of the Contractor's property, but excluding
lost profit; and

(3) Loss, damage, or lost use of the Government's property.
(c) The claim, loss, or damage—
(1) Must arise from the direct performance of this contract;

(2) Must not be compensated by insurance or other means, or be within
deductible amounts of the Contractor's insurance;

(3) Must result from an unusually hazardous risk as specifically defined in the
contract;

(4) Must not result from willful misconduct or lack of good faith on the part of
any of the Contractor's directors or officers, managers, superintendents, or other
equivalent representatives who have supervision or direction of—

(1) All or substantially all of the Contractor's business;

(1) All or substantially all of the Contractor's operations at any one plant or
separate location where this contract is being performed; or

(111) A separate and complete major industrial operation connected with the
performance of this contract;

(5) Must not be a liability assumed under any contract or agreement (except for
subcontracts covered by paragraph (h) of this clause), unless the Contracting Officer (or
in contracts with the Department of the Navy, the Department) specifically approved
the assumption of liability; and

(6) Must be certified as just and reasonable by the Secretary of the department
or designated representative.
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(d) The Contractor shall buy and maintain, to the extent available, insurance
against unusually hazardous risks in the form, amount, period(s) of time, at the rate(s),
and with such insurers, as the Contracting Officer (or, for Navy contracts, the
Department) may from time to time require and approve. If the cost of this insurance is
higher than the cost of the insurance the Contractor had as of the date of the contract,
the Government shall reimburse the Contractor for the difference in cost, as long as it is
properly allocable to this contract and is not included in the contract price. The
Government shall not be liable for claims, loss, or damage if insurance was available
and 1is either required or approved under this paragraph.

(e) A reduction of the insurance coverage maintained by the Contractor on the date
of the execution of this contract shall not increase the Government's liability under this
clause unless the Contracting Officer consents, and the contract price is equitably
adjusted, if appropriate, to reflect the Contractor's consideration for the Government's
assumption of increased liability.

(® Notice. The Contractor shall—

(1) Promptly notify the Contracting Officer of any occurrence, action, or claim
that might trigger the Government's liability under this clause;

(2) Furnish the proof or evidence of any claim, loss, or damage in the form and
manner that the Government requires; and

(3) Immediately provide copies of all pertinent papers that the Contractor
receives or has received.

(g) The Government may direct, participate in, and supervise the settlement or
defense of the claim or action. The Contractor shall comply with the Government's
directions and execute any authorizations required.

(h) Flowdown. The Government shall indemnify the Contractor if the Contractor
has an obligation to indemnify a subcontractor under any subcontract at any tier under
this contract for the unusually hazardous risk identified in this contract only if—

(1) The Contracting Officer gave prior written approval for the Contractor to
provide in a subcontract for the Contractor to indemnify the subcontractor for
unusually hazardous risks defined in this contract;

(2) The Contracting Officer approved those indemnification provisions;

(3) The subcontract indemnification provisions entitle the Contractor, or the
Government, or both, to direct, participate in, and supervise the settlement or defense
of relevant actions and claims; and

(4) The subcontract provides the same rights and duties, the same provisions
for notice, furnishing of papers and the like, between the Contractor and the
subcontractor, as exist between the Government and the Contractor under this clause.

(1) The Government may discharge its obligations under paragraph (h) of this
clause by making payments directly to subcontractors or to persons to whom the
subcontractors may be liable.
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(§) The rights and obligations of the parties under this clause shall survive the
termination, expiration, or completion of this contract.

(End of clause)

252.235-7001 Indemnification Under 10 U.S.C. 2354—Cost Reimbursement.
As prescribed in 235.070-3, use the following clause:

INDEMNIFICATION UNDER 10 U.S.C. 2354--COST REIMBURSEMENT
(DEC 1991)

(a) This clause provides for indemnification under 10 U.S.C. 2354 if the Contractor
meets all the terms and conditions of this clause.

(b) Claims, losses, and damages covered—
(1) Claims by third persons for death, bodily injury, sickness, or disease, or the
loss, damage, or lost use of property. Claims include those for reasonable expenses of

litigation or settlement. The term “third persons” includes employees of the Contractor;

(2) The loss, damage, and lost use of the Contractor's property, but excluding
lost profit; and

(3) Loss, damage, or lost use of the Government's property.
(c) The claim, loss, or damage—
(1) Must arise from the direct performance of this contract;

(2) Must not be compensated by insurance or other means, or be within
deductible amounts of the Contractor's insurance;

(3) Must result from an unusually hazardous risk as specifically defined in the
contract;

(4) Must not result from willful misconduct or lack of good faith on the part of
any of the Contractor's directors or officers, managers, superintendents, or other
equivalent representatives who have supervision or direction of—

(1) All or substantially all of the Contractor's business;

(1) All or substantially all of the Contractor's operations at any one plant or
separate location where this contract is being performed; or

(111) A separate and complete major industrial operation connected with the
performance of this contract;

(5) Must not be a liability assumed under any contract or agreement (except for
subcontracts covered by paragraph (i) of this clause), unless the Contracting Officer (or
in contracts with the Department of the Navy, the Department) specifically approved
the assumption of liability; and
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(6) Must be certified as just and reasonable by the Secretary of the department
or designated representative.

(d) A reduction of the insurance coverage maintained by the Contractor on the date
of the execution of this contract shall not increase the Government's liability under this
clause unless the Contracting Officer consents, and the contract price is equitably
adjusted, if appropriate, to reflect the Contractor's consideration for the Government's
assumption of increased liability.

(e) Notice. The Insurance--Liability to Third Persons clause of this contract applies
also to claims under this clause. In addition, the Contractor shall—

(1) Promptly notify the Contracting Officer of any occurrence, action, or claim
that might trigger the Government's liability under this clause;

(2) Furnish the proof or evidence of any claim, loss, or damage in the form and
manner that the Government requires; and

(3) Immediately provide copies of all pertinent papers that the contractor
receives or has received.

() The Government may direct, participate in, and supervise the settlement or
defense of the claim or action. The Contractor shall comply with the Government's
directions, and execute any authorizations required.

(g) The Limitation of Cost clause of this contract does not apply to the Government's
obligations under this clause. The obligations under this clause are excepted from the
release required by the Allowable Cost, Fee, and Payment clause of this contract.

(h) Under this clause, a claim, loss, or damage arises from the direct performance of
this contract if the cause of the claim, loss, or damage occurred during the period of
performance of this contract or as a result of the performance of this contract.

(1) Flowdown. The Government shall indemnify the Contractor if the Contractor
has an obligation to indemnify a subcontractor under any subcontract at any tier under
this contract for the unusually hazardous risk identified in this contract only if—

(1) The Contracting Officer gave prior written approval for the Contractor to
provide in a subcontract for the Contractor to indemnify the subcontractor for
unusually hazardous risks defined in this contract;

(2) The Contracting Officer approved those indemnification provisions;

(3) The subcontract indemnification provisions entitle the Contractor, or the
Government, or both, to direct, participate in, and supervise the settlement or defense
of relevant actions and claims; and

(4) The subcontract provides the same rights and duties, the same provisions
for notice, furnishing of paper and the like, between the Contractor and the
subcontractor, as exist between the Government and the Contractor under this clause.
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() The Government may discharge its obligations under paragraph (i) of this clause
by making payments directly to subcontractors or to persons to whom the
subcontractors may be liable.

(k) The rights and obligations of the parties under this clause shall survive the
termination, expiration, or completion of this contract.

(End of clause)

252.235-7002 Animal Welfare.
As prescribed in 235.072(a), use the following clause:

ANIMAL WELFARE (DEC 2011)

(a) The Contractor shall register its research facility with the Secretary of
Agriculture in accordance with 7 U.S.C. 2136 and 9 CFR Subpart C, and Section 2.30,
and furnish evidence of such registration to the Contracting Officer before beginning
work under this contract.

(b) The Contractor shall acquire animals only from dealers licensed by the
Secretary of Agriculture under 7 U.S.C. 2133 and 9 CFR Subpart A, Sections 2.1
through 2.11, or from sources that are exempt from licensing under those sections.

(c) The Contractor agrees that the care and use of animals will conform with the
pertinent laws of the United States and regulations of the Department of Agriculture
(see 7 U.S.C. 2131 et. seq. and 9 CFR Subchapter A, Parts 1 through 4).

(d) The Contracting Officer may immediately suspend, in whole or in part, work
and further payments under this contract for failure to comply with the requirements of
paragraphs (a) through (c) of this clause.

(1) The suspension will stay in effect until the Contractor complies with the
requirements.

(2) Failure to complete corrective action within the time specified by the
Contracting Officer may result in termination of this contract and removal of the
Contractor's name from the list of contractors with approved Public Health Service
Welfare Assurances.

(e) The Contractor may request registration of its facility and a current listing of
licensed dealers from the Regional Office of the Animal and Plant Health Inspection
Service (APHIS), United States Department of Agriculture (USDA), for the region in
which its research facility is located. The location of the appropriate APHIS regional
office, as well as information concerning this program may be obtained by contacting
the Senior Staff Officer, Animal Care Staff, USDA/APHIS, Federal Center Building,
Hyattsville, MD 20782.

() The Contractor shall include this clause, including this paragraph (f), in all
subcontracts involving research of live vertebrate animals.

(End of clause)
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252.235-7003 Frequency Authorization.
As prescribed in 235.072(b), use the following clause:

FREQUENCY AUTHORIZATION (DEC 1991)

(a) The Contractor shall obtain authorization for radio frequencies required in
support of this contract.

(b) For any experimental, developmental, or operational equipment for which the
appropriate frequency allocation has not been made, the Contractor shall provide the
technical operating characteristics of the proposed electromagnetlc radiating device to
the Contracting Officer during the initial planning, experimental, or developmental
phase of contract performance.

(c) The Contracting Officer shall furnish the procedures for obtaining radio
frequency authorization.

(d) The Contractor shall include this clause, including this paragraph (d), in all
subcontracts requiring the development, productlon construction, testing, or operation
of a device for which a radio frequency authorization is required.

(End of clause)

ALTERNATE I (AUG 2008)

Substitute the following paragraph (c) for paragraph (c) of the basic clause if agency
procedures authorize use of DD Form 1494, Application for Equipment Frequency
Allocation:

(c) The contractor shall use DD Form 1494, Application for Equipment Frequency
Allocation, to obtain radio frequency authorization.

252.235-7004 Protection of Human Subjects.
As prescribed in 235.072(e), use the following clause:
PROTECTION OF HUMAN SUBJECTS (JUL 2009)
(a) Definitions. As used in this clause—

(1) “Assurance of compliance” means a written assurance that an institution
will comply with requirements of 32 CFR Part 219, as well as the terms of the
assurance, which the Human Research Protection Official determines to be
appropriate for the research supported by the Department of Defense (DoD)
component (32 CFR 219.103).

(2) “Human Research Protection Official (HRPO)” means the individual
designated by the head of the applicable DoD component and identified in the
component’s Human Research Protection Management Plan as the official who is
responsible for the oversight and execution of the requirements of this clause,
although some DoD components may use a different title for this position.

(3) “Human subject” means a living individual about whom an investigator
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(whether professional or student) conducting research obtains data through
Intervention or interaction with the individual, or identifiable private information
(32 CFR 219.102(f)). For example, this could include the use of human organs,
tissue, and body fluids from individually identifiable living human subjects as well
as graphic, written, or recorded information derived from individually identifiable
living human subjects.

(4) “Institution” means any public or private entity or agency (32 CFR
219.102(b)).

(5) “Institutional Review Board (IRB)” means a board established for the
purposes expressed in 32 CFR Part 219 (32 CFR 219.102(g)).

(6) “IRB approval” means the determination of the IRB that the research has
been reviewed and may be conducted at an institution within the constraints set
forth by the IRB and by other institutional and Federal requirements (32 CFR
219.102(h)).

(7) “Research” means a systematic investigation, including research,
development, testing, and evaluation, designed to develop or contribute to
generalizable knowledge. Activities that meet this definition constitute research for
purposes of 32 CFR Part 219, whether or not they are conducted or supported under
a program that is considered research for other purposes. For example, some
demonstration and service programs may include research activities (32 CFR
219.102(d)).

(b) The Contractor shall oversee the execution of the research to ensure
compliance with this clause. The Contractor shall comply fully with 32 CFR Part
219 and DoD Directive 3216.02, applicable DoD component policies, 10 U.S.C. 980,
and, when applicable, Food and Drug Administration policies and regulations.

(¢) The Contractor shall not commence performance of research involving human
subjects that is covered under 32 CFR Part 219 or that meets exemption criteria
under 32 CFR 219.101(b), or expend funding on such effort, until and unless the
conditions of either the following paragraph (c)(1) or (c¢)(2) have been met:

(1) The Contractor furnishes to the HRPO, with a copy to the Contracting
Officer, an assurance of compliance and IRB approval and receives notification from
the Contracting Officer that the HRPO has approved the assurance as appropriate
for the research under the Statement of Work and also that the HRPO has reviewed
the protocol and accepted the IRB approval for compliance with the DoD component
policies. The Contractor may furnish evidence of an existing assurance of
compliance for acceptance by the HRPO, if an appropriate assurance has been
approved in connection with previous research. The Contractor shall notify the
Contracting Officer immediately of any suspensions or terminations of the
assurance.

(2) The Contractor furnishes to the HRPO, with a copy to the Contracting
Officer, a determination that the human research proposed meets exemption
criteria in 32 CFR 219.101(b) and receives written notification from the Contracting
Officer that the exemption is determined acceptable. The determination shall
include citation of the exemption category under 32 CFR 219.101(b) and a rationale
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statement. In the event of a disagreement regarding the Contractor’s furnished
exemption determination, the HRPO retains final judgment on what research
activities or classes of research are covered or are exempt under the contract.

(d) DoD staff, consultants, and advisory groups may independently review and
inspect the Contractor’s research and research procedures involving human subjects
and, based on such findings, DoD may prohibit research that presents unacceptable
hazards or otherwise fails to comply with DoD procedures.

(e) Failure of the Contractor to comply with the requirements of this clause will
result in the issuance of a stop-work order under Federal Acquisition Regulation
clause 52.242-15 to immediately suspend, in whole or in part, work and further
payment under this contract, or will result in other issuance of suspension of work
and further payment for as long as determined necessary at the discretion of the
Contracting Officer.

() The Contractor shall include the substance of this clause, including this
paragraph (f), in all subcontracts that may include research 1nvolv1ng human
subjects in accordance with 32 CFR Part 219, DoD Directive 3216.02, and 10 U.S.C.
980, including research that meets exemptlon criteria under 32 CFR 219. 101(b).
This clause does not apply to subcontracts that involve only the use of cadaver
materials.

(End of clause)
252.235-7005 Reserved.
252.235-7006 Reserved.
252.235-7007 Reserved.
252.235-7008 Reserved.
252.235-7009 Reserved.

252.235-7010 Acknowledgment of Support and Disclaimer.
As prescribed in 235.072(c), use the following clause:

ACKNOWLEDGMENT OF SUPPORT AND DISCLAIMER (MAY 1995)

(a) The Contractor shall include an acknowledgment of the Government’s support
in the publication of any material based on or developed under this contract, stated in
the following terms: This material is based upon work supported by the (name of
contracting agency(ies)) under Contract No. (Contracting agency(ies) contract

number(s)).

(b) All material, except scientific articles or papers published in scientific journals,
must, in addition to any notices or disclaimers by the Contractor, also contain the
following disclaimer: Any opinions, findings and conclusions or recommendations
expressed in this material are those of the author(s) and do not necessarily reflect the
views of the (name of contracting agency(ies)).
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(End of clause)

252.235-7011 Final Scientific or Technical Report.
As prescribed in 235.072(d), use the following clause:

FINAL SCIENTIFIC OR TECHNICAL REPORT (NOV 2004)
The Contractor shall—
(a) Submit two copies of the approved scientific or technical report delivered under
this contract to the Defense Technical Information Center, Attn: DTIC-O, 8725 John J.
Kingman Road, Fort Belvoir, VA 22060-6218;

(b) Include a completed Standard Form 298, Report Documentation Page, with each
copy of the report; and

(¢) For submission of reports in other than paper copy, contact the Defense
Technical Information Center or follow the instructions at http://www.dtic.mil.

(End of clause)
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ARMED SERVICES BOARD OF CONTRACT APPEALS

Approved 1 May 1962
Revised 1 May 1969
Revised 1 September 1973
Revised 1 July 1979
Revised June 27, 2000
Revised 14 May 2007

Part 1-Charter

1. There is created the Armed Services Board of Contract Appeals which is hereby
designated as the authorized representative of the Secretary of Defense, the Secretary
of the Army, the Secretary of the Navy and the Secretary of the Air Force, in hearing,
considering and determining appeals by contractors from decisions of contracting
officers or their authorized representatives or other authorities on disputed questions.
These appeals may be taken (a) pursuant to the Contract Disputes Act of 1978
(41 U.S.C. Sections 7101-7109), (b) pursuant to the provisions of contracts requiring the
decision by the Secretary of Defense or by a Secretary of a Military Department or their
duly authorized representative, or (c) pursuant to the provisions of any directive
whereby the Secretary of Defense or the Secretary of a Military Department or their
authorized representative has granted a right of appeal not contained in the contract on
any matter consistent with the contract appeals procedure. The Board may determine
contract disputes for other departments and agencies by agreement as permitted by
law. The Board shall operate under general policies established or approved by the
Under Secretary of Defense for Acquisition, Technology and Logistics and may perform
other duties as directed not inconsistent with the Contract Disputes Act of 1978.

2. Membership of the Board shall consist of attorneys at law who have been
qualified in the manner prescribed by the Contract Disputes Act of 1978. Members of
the Board are hereby designated Administrative Judges. There shall be appointed from
the Judges of the Board a Chairman and two or more Vice-Chairmen. Appointment of
the Chairman and Vice-Chairmen and other Judges of the Board shall be made by the
Under Secretary of Defense for Acquisition, Technology and Logistics, the General
Counsel of the Department of Defense, and the Assistant Secretaries of the Military
Departments responsible for acquisition. The Chairman may designate a Judge of the
Board to serve as an Acting Chairman or Acting Vice Chairman.

3. It shall be the duty and obligation of the Judges of the Armed Services Board of
Contract Appeals to decide appeals on the record of the appeal to the best of their
knowledge and ability in accordance with applicable contract provisions and in
accordance with law and regulation pertinent thereto.

4. The Chairman of the Board shall be responsible for establishing appropriate
divisions of the Board to provide for the most effective and expeditious handling of
appeals. The Chairman shall designate one Judge of each division as the division head.
The Chairman may refer an appeal of unusual difficulty, significant precedential
1mportance, or serious dispute within the normal decision process for decision by the
senior deciding group. The division heads and the Chairman and Vice-Chairmen,
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together with, if applicable, the author of the decision so referred, shall constitute the
senior deciding group of the Board. The decision of the Board in cases so referred to the
senior deciding group shall be by majority vote of the participating Judges of that
group. A majority of the Judges of a division shall constitute a quorum for the
transaction of the business of each, respectively. Decisions of the Board shall be by
majority vote of the Judges of a division participating and the Chairman and a Vice-
Chairman, unless the Chairman refers the appeal for decision by the senior deciding
group. An appeal involving a small claim as defined by the Contract Disputes Act of
1978 may be decided by a single Judge or fewer Judges of the Board than hereinbefore
provided for cases of unlimited dollar amount, under accelerated or expedited
procedures as provided in the Rules of the Board and the Contract Disputes Act of 1978.

5. The Board shall have all powers necessary and incident to the proper
performance of its duties. The Board has the authority to issue methods of procedure
and rules and regulations for its conduct and for the preparation and presentation of
appeals and issuance of opinions.

6. Any Judge of the Board or any examiner, designated by the Chairman, shall be
authorized to hold hearings, examine w1tnesses and receive evidence and argument A
Judge of the Board shall have authority to administer oaths and issue subpoenas as
specified in the Contract Disputes Act of 1978. In cases of contumacy or refusal to obey
a subpoena, the Chairman may request orders of the court in the manner prescribed in
the Contract Disputes Act of 1978.

7. The Chairman shall be responsible for the internal organization of the Board and
for its administration. He shall provide within approved ceilings for the staffing of the
Board with non-Judge personnel, including hearing examiners, as may be required for
the performance of the functions of the Board. The Chairman shall appoint a Recorder
of the Board. All personnel shall be responsible to and shall function under the
direction, supervision and control of the Chairman. Judges shall decide cases
independently.

8. The Board will be serviced by the Department of the Army for administrative
support as required for its operations. Administrative support will include budgeting,
funding, fiscal control, manpower control and utilization, personnel administration,
security administration, supplies, and other administrative services. The Departments
of the Army, Navy, Air Force and the Office of the Secretary of Defense will participate
in financing the Board’s operations on an equal basis and to the extent determined by
the Under Secretary of Defense (Comptroller). The cost of processing appeals for
departments and agencies other than those in the Department of Defense will be
reimbursed.

9. Within 30 days following the close of a calendar quarter, the Chairman shall
forward a report of the Board’s proceedings for the quarter to the Under Secretary of
Defense for Acquisition, Technology and Logistics, the General Counsel of the
Department of Defense, the Assistant Secretaries of the Military Departments
responsible for acquisition, and to the Director of the Defense Logistics Agency. The
Chairman of the Board will also furnish the Secretary of Defense, the General Counsel
of the Department of Defense, the Secretaries of the Military Departments, and the
Director of the Defense Logistics Agency, an annual report containing an account of the
Board’s transactions and proceedings for the preceding fiscal year.
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10. The Board shall have a seal bearing the following inscription: “Armed Services
Board of Contract Appeals.” This seal shall be affixed to all authentications of copies of
records and to such other instruments as the Board may determine.

11. This revised charter is effective May 14, 2007.

APPROVED:

Kenneth J. Krieg
Under Secretary of Defense
(Acquisition, Technology and
Logistics)

(signed)

William J. Haynes 11
General Counsel of the Department
of Defense

(signed)

Claude M. Bolton, Jr.

Assistant Secretary of the Army
(Acquisition, Logistics, &
Technology)

(signed)

Delores M. Etter

Assistant Secretary of the Navy
(Research, Development &
Acquisition)

(signed)
Sue C. Peyton
Assistant Secretary of the Air
Force (Acquisition)

(signed)
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