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PGI

PART 215—CONTRACTING BY NEGOTIATION

* * * * *

PGI 215.4—CONTRACT PRICING

PGI 215.402  Pricing policy.


(1)  Contracting officers must purchase supplies and services from responsible sources at fair and reasonable prices.  The Truth in Negotiations Act (TINA) (10 U.S.C. 2306a and 41 U.S.C. chapter 35)[, Truthful Cost or Pricing Data,] requires offerors to submit cost or pricing data if a procurement exceeds the TINA[Truthful Cost or Pricing Data] threshold and none of the exceptions to cost or pricing data requirements apply.  Under TINA[the Truthful Cost or Pricing Data statute], the contracting officer obtains accurate, complete, and current data from offerors to establish a fair and reasonable price (see FAR 15.403).  TINA[The Truthful Cost or Pricing Data statute] also allows for a price adjustment remedy if it is later found that a contractor did not provide accurate, complete, and current data.

* * * * *

PGI 215.403  Obtaining cost or pricing data.

PGI 215.403-1  Prohibition on obtaining cost or pricing data (10 U.S.C. 2306a and 41 U.S.C. chapter 35).

* * * * *

(c)(3)  Commercial items.


* * * * *


(B)(1)  Report Content.  The annual report of commercial item exceptions to Truth in Negotiations Act (TINA)[the Truthful Cost or Pricing Data statute] requirements shall include the following:




Title:  Commercial Item Exceptions to TINA[Truthful Cost or Pricing Data] Requirements

* * * * *


(4)  Waivers.  




(A)  Exceptional case TINA[Truthful Cost or Pricing Data] waiver.  





(1)  In determining that an exceptional case TINA[Truthful Cost or Pricing Data] waiver is appropriate, the head of the contracting activity must exercise care to ensure that the supplies or services could not be obtained without the waiver and that the determination is clearly documented.  See DPAP March 23, 2007, policy memorandum.  The intent is not to relieve entities that normally perform Government contracts subject to TINA[the Truthful Cost or Pricing Data statute] from an obligation to certify that cost or pricing data are accurate, complete, and current.  * * *




(2)  Senior procurement executive coordination.  An exceptional case TINA[Truthful Cost or Pricing Data] waiver that exceeds $100 million shall be coordinated with the senior procurement executive prior to granting the waiver. 


* * * * *


 
(B)  The annual report of waiver of TINA[Truthful Cost or Pricing Data] requirements shall include the following:




Title:  Waiver of TINA[Truthful Cost or Pricing Data] Requirements

* * * * *

PGI 215.403-3  Requiring information other than cost or pricing data.

* * * * *

(1)  Information other than cost or pricing data.  When cost or pricing data are not required, the contracting officer must obtain whatever information is necessary in order to determine the reasonableness of the price.  The FAR defines this as “information other than cost or pricing data.”  When TINA[the Truthful Cost or Pricing Data statute] does not apply and there is no other means of determining that prices are fair and reasonable, the contracting officer must obtain appropriate information on the prices at which the same or similar items have been sold previously, adequate for evaluating the reasonableness of the price.  Sales data must be comparable to the quantities, capabilities, specifications, etc., of the product or service proposed.  Sufficient steps must be taken to verify the integrity of the sales data, to include assistance from the Defense Contract Management Agency, the Defense Contract Audit Agency, and/or other agencies if required.  See PGI 215.404-1 for more detailed procedures for obtaining information and data from offerors to determine price reasonableness.

* * * * *
PGI 215.404  Proposal analysis.

PGI 215.404-1  Proposal analysis techniques.


(a)  General.


* * * * *


(ii)  In some cases, supplies or services that are not subject to TINA[the Truthful Cost or Pricing Data statute] may require a cost analysis (see paragraph (b)(iv) of this section).  This will occur when a price analysis is not sufficient for determining prices to be fair and reasonable.  In such cases, the contracting officer should consider the need for a Defense Contract Audit Agency audit of the cost data.

* * * * *

(b)  Price analysis.



(i)  Price analysis should generally be performed on supplies or services that are not subject to TINA[the Truthful Cost or Pricing Data statute].  Available commercial sales, published catalogs or prices, etc., can sometimes be obtained through market research and can provide a basis for determining if the proposed prices are fair and reasonable.

* * * * *


(iv)  When considering advice and assistance from others, the contracting officer must pay particular attention to supplies or services that are not subject to TINA[the Truthful Cost or Pricing Data statute] because they are “of a type” customarily used by the general public or “similar to” the item being purchased.  There must be a thorough analysis of—

* * * * *

(c)  Cost analysis.

* * * * *


(ii)  When a solicitation is not subject to TINA[the Truthful Cost or Pricing Data statute] and a cost analysis is required, the contracting officer must clearly communicate to the offeror the cost information that will be needed to determine if the proposed price is fair and reasonable.
* * * * *
PART 222—APPLICATION OF LABOR LAWS TO GOVERNMENT ACQUISITIONS

* * * * *

PGI 222.4—labor standards for contracts involving construction

PGI 222.404  Davis-Bacon Act[Construction Wage Rate Requirements statute] wage determinations.

* * * * *

PGI 222.406  Administration and enforcement.

PGI 222.406-8  Investigations.


(a)  Under Reorganization Plan No. 14 of 1950, contracting agencies are tasked with the primary responsibility for the conduct of labor standards compliance activities for construction contracts subject to the Davis-Bacon Act[Construction Wage Rate Requirements statute].  When such compliance assurance activities disclose potential violations that are substantial in amount (wage underpayments in excess of $1,000) or when requested by the Department of Labor, the contracting officer or a designee should take the following steps to ensure compliance with the investigative requirements of the Department of Labor:

* * * * *



(ii)  Conduct of the investigation.  * * * 






(F)  Review of contractor and subcontractor records.



* * * * *





(3)  Transcribe the contractor's records whenever they contain information at variance with payrolls or other submitted documents.






(i)  Make the transcriptions in sufficient detail to permit them to be used to check computations of restitution and to determine amounts to be withheld from the contractor.






(ii)  Follow the form used by the contractor.






(iii)  Place comments or explanations concerning the transcriptions on separate memoranda or in the narrative report.






(iv) [(iv)] Determine whether the wage determination, any modifications of the determination, and any additional classifications are posted as required.



(iii)  Submission of the report of investigation.  The investigator shall submit a report of the investigation in accordance with agency procedures.  Each report shall include at least—

* * * * *




(F)  Concluding statement concerning—





(1)  The types of violations, including the amount of kickbacks under the Copeland Act, underpayments of basic hourly rates and fringe benefits under the Davis-Bacon Act[Wage Rate Requirements statute], or underpayments and liquidated damages under the Contract Work Hours and Safety Standards Act[statute];

* * * * *


(d)  Contracting officer's report.   This report shall include at least--

* * * * *



(vii)  When applicable[,] the following exhibits:

* * * * * 




(E)  Letter from the contractor requesting relief from the liquidated damage provisions of the Contract Work Hours and Safety Standards Act[statute].

* * * * *

PGI 222.10--service contract act of 1965, as amended[LABOR STANDARDS]
PGI 222.1008-1  Obtaining wage determinations.


(1)  The contracting officer shall secure the assistance of cognizant customer/technical personnel to ensure maximum use of the Service Contract Act Directory of Occupations (Directory) and incorporation of all service employee classes (Directory and non-Directory) expected to be utilized.

* * * * *

PART 225—FOREIGN ACQUISITION

PGI 225.001  General.


Consider the following when evaluating offers of foreign end products:


(1)  Statutory or policy restrictions.


* * * * *



(ii)  If an exception to or waiver of a restriction in DFARS S[s]ubpart 225.70 or 225.71 would result in award of a foreign end product, apply the policies and procedures of the Buy American Act[statute] or the Balance of Payments Program, and, if applicable, the trade agreements.

* * * * *


(5)  Buy American Act [statute] and Balance of Payments Program.  See the evaluation procedures in DFARS S[s]ubpart 225.5.

PGI 225.004  Reporting of acquisition of end products manufactured outside the United States.

* * * * *


(4)  The other options in the drop down box apply only to contracts awarded and orders issued on or after October 1, 2006.  If the solicitation for the contract contains the provision at FAR 52.225-18, Place of Manufacture (or the commercial item equivalent at FAR 52.212-3(j)), the contracting officer must review the successful offeror’s response to this provision to select the correct option.



(i)  Enter “Mfg in U.S.” if the offeror has checked the box “In the United States.”  



(ii)  If the offeror has checked the box “Outside the United States,” enter one of the other options, depending on the predominant reason for acquiring end products manufactured outside the United States.  These reasons correspond to the exceptions to the Buy American Act[statute] (FAR S[s]ubpart 25.1 and DFARS S[s]ubpart 225.1).  Further explanation of these exceptions to the Buy American Act[statute] are available at the FAR and DFARS references provided in the long description for each option.

* * * * *
PGI 225.8--OTHER INTERNATIONAL AGREEMENTS AND COORDINATION

* * * * *

PGI 225.872  Contracting with qualifying country sources.

PGI 225.872-4  Individual determinations.

* * * * *

(2)  Prepare the determination and findings substantially as follows: 

	SERVICE OR AGENCY

Exemption of the Buy American Act [Statute] and Balance of Payments Program

Determination and Findings

Upon the basis of the following findings and determination which I hereby make in accordance with the provisions of FAR 25.103(a), the acquisition of a qualifying country end product may be made as follows:



	Findings

	

	
	* * * * *

	
	

	3.
	The agreement provides that the Department of Defense will evaluate competitive offers of qualifying country end products mined, produced, or manufactured in (qualifying country) without imposing any price differential under the Buy American Act[statute] or the Balance of Payments Program and without taking applicable U.S. customs and duties into consideration so that such items may better compete for sales of defense equipment to the Department of Defense.  In addition, the Agreement stipulates that acquisitions of such items shall fully satisfy Department of Defense requirements for performance, quality, and delivery and shall cost the Department of Defense no more than would comparable U.S. source or other foreign source defense equipment eligible for award.

	4.
	To achieve the foregoing objectives, the solicitation contained the clause (title and number of the Buy American Act clause contained in the contract).  Offers were solicited from other sources and the offer received from (offeror) is found to be otherwise eligible for award.

	

	Determination

I hereby determine that it is inconsistent with the public interest to apply the restrictions of the Buy American Act[statute] or the Balance of Payments Program to the offer described in this determination and findings.

	

	
	
	

	(Date)


* * * * *
PGI 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

PGI 225.7002  Restrictions on food, clothing, fabrics, and hand or measuring tools.

PGI 225.7002-1  Restrictions.

* * * * *
  (b)  Hand or measuring tools.

* * * * *

(4)  If the acquisition of the hand or measuring tools is also subject to the Buy American Act [statute](see FAR 25.1), then in order to qualify as a domestic end product, the cost of the components mined, produced, or manufactured in the United States or a qualifying country, must exceed 50 percent of the cost of all the components of the hand or measuring tool.
PGI 225.7002-2  Exceptions.


(b)  Domestic nonavailability determinations.


* * * * *


(4)  Reciprocal use of domestic nonavailability determinations (DNADs).

The military departments and the Defense Logistics Agency should establish approval authority, policies, and procedures for the reciprocal use of DNADs.  General requirements for broad application of DNADs are as follows:




* * * * *




(D)  Before relying on an existing DNAD, contact the approving office for 

current guidance as follows:






(1)  USD(AT&L):  DPAP/CPIC, 703-697-9352.






(2)  Army:  ASA/ALT, 703-604-7006.






(3)  Navy:  DASN (Acquisition and Logistics Management), 703-614-

9600.






(4)  Air Force:  AQCK, 703-588-7040[571-256-2384].






(5)  Defense Logistics Agency:  J-71, Acquisition Policy Division, 703-

767-1461.

* * * * *
PGI 225.75—BALANCE OF PAYMENTS PROGRAM  

PGI 225.7502  Procedures.  

* * * * *

(3)  Postaward.  For construction contracts, the procedures at FAR 25.206, for noncompliance under the Buy American Act[statute], also apply to noncompliance under the Balance of Payments Program.

* * * * *

