Trade Agreements Thresholds

Technical Amendment–Final Rule

* * * * *
PART 225—FOREIGN CONTRACTING

* * * * *

SUBPART 225.70-- AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

225.7017  Utilization of domestic photovoltaic devices.
225.7017-1  Definitions.  As used in this section—

* * * * *

225.7017-3  Exceptions.

DoD requires the contractor to utilize domestic photovoltaic devices in covered contracts, with the following exceptions:

(a)  * * *

(b)  Buy American–unreasonable cost.  For a covered contract that utilizes photovoltaic devices valued at less than $203[2],000, the exception for unreasonable cost may apply (see FAR 25.103(c)).  If the cost of a foreign photovoltaic device plus 50 percent is less than the cost of a domestic photovoltaic device, then the foreign photovoltaic device may be utilized.

(c)  * * *


(1)  * * *


(2)  World Trade Organization—Government Procurement Agreement.  For covered contracts that utilize photovoltaic devices that are valued at $203[2],000 or more, only U.S.-made photovoltaic devices, designated country photovoltaic devices, or qualifying country photovoltaic devices may be utilized.
* * * * *

PART 252 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES
* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.

As prescribed in 212.301(f)(iii), use the following clauses as applicable:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES 

OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF 

COMMERCIAL ITEMS (FEB 2012[DATE])


(a)  The Contractor agrees to comply with the following Federal Acquisition Regulation (FAR) clause which, if checked, is included in this contract by reference to implement a provision of law applicable to acquisitions of commercial items or components.


____  52.203-3, Gratuities (APR 1984) (10 U.S.C. 2207).

(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.



(1) ____ 252.203-7000, Requirements Relating to Compensation of Former DoD 
Officials (SEP 2011) (Section 847 of Pub. L. 110-181).

* * * * *



(12) _____252.225-7017, Photovoltaic Devices (DEC 2011[DATE]) (Section 846 of Pub. L. 111-383).

* * * * *

(End of clause)

* * * * *

252.225-7017  Photovoltaic Devices.

As prescribed in 225.7017-4(a), use the following clause:

PHOTOVOLTAIC DEVICES (DEC 2011[DATE])

(a)  Definitions.  As used in this clause(* * *

(c)  Restriction.  If the Contractor specified in its offer in the Photovoltaic Devices—Certificate provision of the solicitation that the estimated value of the photovoltaic devices to be utilized in performance of this contract would be—



(1)  More than $3,000 but less than $25,000, then the Contractor shall utilize only domestic or qualifying country photovoltaic devices unless, in its offer, it specified utilization of other foreign photovoltaic devices in paragraph (c)(2)(ii) of the Photovoltaic Devices—Certificate provision of the solicitation;

  

(2)  $25,000 or more but less than $70,079[77.494], then the Contractor shall utilize in the performance of this contract only domestic or qualifying country photovoltaic devices unless, in its offer, it specified utilization of Canadian or other foreign photovoltaic devices in paragraph (c)(3)(ii) of the Photovoltaic Devices—Certificate provision of the solicitation.  If the Contractor certified in its offer that it will utilize a qualifying country photovoltaic device or a Canadian photovoltaic device, the Contractor shall utilize a qualifying country photovoltaic device, a Canadian photovoltaic device, or, at the Contractor’s option, a domestic photovoltaic device;

  

(3)  $70,079[77,494] or more but less than $203[2],000, then the Contractor shall utilize under this contract only domestic photovoltaic devices, qualifying country photovoltaic devices, or Free Trade Agreement country photovoltaic devices (other than Bahrainian, Moroccan, or Peruvian photovoltaic devices), unless, in its offer, it specified utilization of other foreign photovoltaic devices in paragraph (c)(4)(ii) of the Photovoltaic Devices—Certificate provision of the solicitation.  If the Contractor certified in its offer that it will utilize a qualifying country photovoltaic device or a Free Trade Agreement country photovoltaic device (other than a Bahrainian, Moroccan, or Peruvian photovoltaic device), the Contractor shall utilize a qualifying country photovoltaic device; a Free Trade Agreement country photovoltaic device (other than a Bahrainian, Moroccan, or Peruvian photovoltaic device), or, at the Contractor’s option, a domestic photovoltaic device; or

  

(4)  $203[2],000 or more, then the Contractor shall utilize under this contract only U.S.-made, qualifying country, or designated country photovoltaic devices. 
(End of clause)

252.225-7018  Photovoltaic Devices—Certificate.

  As prescribed in 225.7017-4(b), use the following provision:

PHOTOVOLTAIC DEVICES—CERTIFICATE (DEC 2011[DATE])


(a)  Definitions.  * * *

(b)  Restrictions.  The following restrictions apply, depending on the estimated value of any photovoltaic devices to be utilized under a resultant contract:



(1)  If more than $3,000 but less than $ $203[2],000, then the Government will not accept an offer specifying the use of other foreign photovoltaic devices in paragraph (c)(2)(ii), (c)(3)(ii) or (c)(4)(ii) of this provision, unless the offeror documents to the satisfaction of the Contracting Officer that the price of the foreign photovoltaic device plus 50 percent is less than the price of a comparable domestic photovoltaic device.



(2)  If $203[2],000 or more, then the Government will consider only offers that utilize photovoltaic devices that are U.S.-made, qualifying country, or designated country photovoltaic devices. 

(c)  Certification and identification of country of origin.

[The offeror shall check the block and fill in the blank for one of the following paragraphs, based on the estimated value and the country of origin of photovoltaic devices to be utilized in performance of the contract:]  


_____(1)  No photovoltaic devices will be utilized in performance of the contract, or such photovoltaic devices have an estimated value of $3,000 or less.   



(2)  If more than $3,000 but less than $25,000—



___
(i)  The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a domestic photovoltaic device or a qualifying country photovoltaic device [Offeror to specify country of origin____________]; or 



___(ii)  The foreign (other than qualifying country) photovoltaic devices to be utilized in performance of the contract are the product of ___________________. [Offeror to specify country of origin, if known, and provide documentation that the cost of a domestic photovoltaic device would be unreasonable in comparison to the cost of the proposed foreign photovoltaic device.]



(3)  If $25,000 or more but less than $70,079[77,494]—



_____(i)  The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a domestic photovoltaic device; a qualifying country photovoltaic device; or a Canadian photovoltaic device [Offeror to specify country of origin____________________________]; or 



_____(ii)  The foreign (other than qualifying country or Canadian) photovoltaic devices to be utilized in performance of the contract are the product of ___________________. [Offeror to specify country of origin, if known, and provide documentation that the cost of a domestic photovoltaic device would be unreasonable in comparison to the cost of the proposed foreign photovoltaic device.]


(4)  If $70,079 [77,494]or more but less than $203[2],000—



_____(i)  The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a domestic photovoltaic device; a qualifying country (except Australian or Canadian) photovoltaic device; a Free Trade Agreement country photovoltaic device (other than a Bahrainian, Moroccan, or Peruvian photovoltaic device) [Offeror to specify country of origin_________]; or



_____(ii)  The offered foreign photovoltaic devices (other than those from countries listed in paragraph (c)(4)(i) of this provision) are the product of ___________________. [Offeror to specify country of origin, if known, and provide documentation that the cost of a domestic photovoltaic device would be unreasonable in comparison to the cost of the proposed foreign photovoltaic device.]


(5)  If $203[2],000 or more—



______ 
The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a U.S.-made, qualifying country, or designated country photovoltaic device. [Offeror to specify country of origin_________________.]

(End of provision)
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