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Convert interim rule to final rule with change


PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.3--SOLICITATION PROVISIONS AND CONTRACT CLAUSES FOR THE ACQUISITION OF COMMERCIAL ITEMS

* * * * *

212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

	(f)  The following additional provisions and clauses apply to DoD solicitations and contracts for the acquisition of commercial items.  If the offeror has completed the provisions listed in paragraph (f)(i) or (ii) of this section electronically as part of its annual representations and certifications at https://orca.bpn.gov, the contracting officer may consider this information instead of requiring the offeror to complete these provisions for a particular solicitation.

* * * * *

	(iv) * * *

		(G)  Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, as prescribed in 225.7017-4(b).

* * * * *

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

225.7017  Utilization of domestic photovoltaic devices.

225.7017-1  Definitions.  As used in this section—

	“Covered contract” means an energy savings performance contract, a utility service contract, or a private housing contract awarded by DoD, if such contract results in DoD ownership of photovoltaic devices, by means other than DoD purchase as end products.  DoD is deemed to own a photovoltaic device if the device is—

		(1)  Installed on DoD property or in a facility owned by DoD; and

		(2)  Reserved for the exclusive use of DoD for the full economic life of the device.  

	“Designated country photovoltaic device,” “domestic photovoltaic device,” “foreign photovoltaic device,” “Free Trade Agreement country photovoltaic device,” 
“photovoltaic device,” “qualifying country photovoltaic device,” and “U.S.-made photovoltaic device” are defined in the clause at 252.225-7017, Photovoltaic Devices.

225.7017-2  Restriction.

In accordance with section 846 of the National Defense Authorization Act for Fiscal Year 2011, photovoltaic devices provided under any covered contract shall comply with 41 U.S.C. chapter 83, Buy American, subject to the exceptions to that statute provided in the Trade Agreements Act of 1979 (19 U.S.C. 2501 et seq.) or otherwise provided by law.

225.7017-3  Exceptions.

DoD requires the contractor to utilize domestic photovoltaic devices in covered contracts, with the following exceptions:

	(a)  Qualifying country.  Qualifying country photovoltaic devices may be utilized in any covered contract, because 225.103(a)(i)(A) provides an exception to the Buy American Act for products of qualifying countries, as defined in 225.003.  

	(b)  Buy American–unreasonable cost.  For a covered contract that utilizes 
photovoltaic devices valued at less than $202,000, the exception for unreasonable cost 
may apply (see FAR 25.103(c)).  If the cost of a foreign photovoltaic device plus 50 
percent is less than the cost of a domestic photovoltaic device, then the foreign photovoltaic device may be utilized.

  	(c)  Trade agreements.   

		(1)  Free Trade Agreements.  For a covered contract that utilizes photovoltaic devices valued at $25,000 or more, photovoltaic devices may be utilized from a country covered under the acquisition by a Free Trade Agreement, depending upon dollar threshold (see FAR [subpart] 25.4).

		(2)  World Trade Organization—Government Procurement Agreement.  For 
covered contracts that utilize photovoltaic devices that are valued at $202,000 or more, 
only U.S.-made photovoltaic devices, designated country photovoltaic devices, or qualifying country photovoltaic devices may be utilized. 

225.7017-4  Solicitation provisions and contract clauses.

  	(a)(1)  Use the clause at 252.225-7017, Photovoltaic Devices, in solicitations for a contract that—

			(i)  Is expected to exceed the simplified acquisition threshold; and

			(ii)  May be a covered contract, i.e., an energy savings performance contract, a utility service contract, or a private housing contract awarded by DoD, if such contract results in DoD ownership of photovoltaic devices, by means other than DoD purchase as end products.

		(2)  Use the clause in the resultant contract if it is a covered contract (i.e., will result in DoD ownership of photovoltaic devices, by means other than DoD purchase as end products). 

  	(b)  Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, in solicitations containing the clause at 252.225-7017.

* * * * *
 
PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.
As prescribed in 212.301(f)(iii), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES 
OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF 
COMMERCIAL ITEMS (APR 2012)
* * * * *

	(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.

* * * * *

		(12)_____252.225-7017, Photovoltaic Devices (MAR 2012)(Section 846 of Pub. L. 111-383).

	
252.225-7017  Photovoltaic Devices.
As prescribed in 225.7017-4(a), use the following clause:

PHOTOVOLTAIC DEVICES (MAR 2012)

(a)  Definitions.  As used in this clause
“Bahrainian photovoltaic device” means an article that— 

         (i)  Is wholly manufactured in Bahrain; or 

         (ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in Bahrain into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  

 	 “Canadian photovoltaic device” means an article that has been substantially transformed in Canada into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  

	 “Caribbean Basin country photovoltaic device” means an article that

(i) Is wholly manufactured in a Caribbean Basin country; or

			(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in a Caribbean Basin country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.

		 “Designated country” means—

			(i)  A World Trade Organization Government Procurement Agreement (WTO GPA) country (Aruba, Austria, Belgium, Bulgaria, Canada, Cyprus, Czech Republic, Denmark, Estonia, Finland, France, Germany, Greece, Hong Kong, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea (Republic of), Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Netherlands, Norway, Poland, Portugal, Romania, Singapore, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Taiwan (known in the World Trade Organization as “the Separate Customs Territory of Taiwan, Penghu, Kinmen, and Matsu” (Chinese Taipei)), or the United Kingdom);

  	   	 	(ii)  A Free Trade Agreement country (Australia, Bahrain, Canada, Chile, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua, Peru, or Singapore);

  	    		(iii)  A least developed country (Afghanistan, Angola, Bangladesh, Benin, Bhutan, Burkina Faso, Burundi, Cambodia, Central African Republic, Chad, Comoros, Democratic Republic of Congo, Djibouti, East Timor, Equatorial Guinea, Eritrea, Ethiopia, Gambia, Guinea, Guinea-Bissau, Haiti, Kiribati, Laos, Lesotho, Liberia, Madagascar, Malawi, Maldives, Mali, Mauritania, Mozambique, Nepal, Niger, Rwanda, Samoa, Sao Tome and Principe, Senegal, Sierra Leone, Solomon Islands, Somalia, Tanzania, Togo, Tuvalu, Uganda, Vanuatu, Yemen, or Zambia); or 

  	   		(iv)  A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, Bonaire, British Virgin Islands, Curacao, Dominica, Grenada, Guyana, Haiti, Jamaica, Montserrat, Saba, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Sint Eustatius, Sint Maarten, or Trinidad and Tobago).

	 “Designated country photovoltaic device” means a WTO GPA country photovoltaic device, a Free Trade Agreement country photovoltaic device, a least developed country photovoltaic device, or a Caribbean Basin country photovoltaic device.

	 “Domestic photovoltaic device” means a photovoltaic device manufactured in the United States. 
	
	 “Foreign photovoltaic device” means a photovoltaic device other than a domestic photovoltaic device.
	
	 “Free Trade Agreement country” means Australia, Bahrain, Canada, Chile, Costa Rica, Dominican Republic, El Salvador, Guatemala, Honduras, Mexico, Morocco, Nicaragua, Peru, or Singapore.

[bookmark: OLE_LINK4][bookmark: OLE_LINK5]	 “Free Trade Agreement country photovoltaic device” means an article that— 

		(i)  Is wholly manufactured in a Free Trade Agreement country; or 

		(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in a Free Trade Agreement country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  

	 “Least developed country photovoltaic device” means an article that—

		(i)  Is wholly manufactured in a least developed country; or

		(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in a least developed country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  

	 “Moroccan photovoltaic device” means an article that— 

		(i)  Is wholly manufactured in Morocco; or 

		(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in Morocco into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  

	“Peruvian photovoltaic device” means an article that— 

		(i)  Is wholly manufactured in Peru; or

		(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in Peru into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  

	 "Photovoltaic device" means a device that converts light directly into electricity through a solid-state, semiconductor process.
		
	 “Qualifying country” means any country listed in the definition of “qualifying country” at 225.003 of the Defense Federal Acquisition Regulation Supplement (DFARS).

	 “Qualifying country photovoltaic device” means a photovoltaic device manufactured in a qualifying country. 

	 “United States” means the 50 States, the District of Columbia, and outlying areas.
	
	 “U.S.-made photovoltaic device” means a photovoltaic device that

			(i)  Is manufactured in the United States; or

			(ii)  Is substantially transformed in the United States into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.

		 “WTO GPA country photovoltaic device” means an article that

			(i)  Is wholly manufactured in a WTO GPA country; or

			(ii)  In the case of an article that consists in whole or in part of materials from another country, has been substantially transformed in a WTO GPA country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  
	
	(b)  This clause implements section 846 of the National Defense Authorization Act for Fiscal Year 2011 (Pub. L. 111-383).

 	(c)  Restriction.  If the Contractor specified in its offer in the Photovoltaic Devices—Certificate provision of the solicitation that the estimated value of the photovoltaic devices to be utilized in performance of this contract would be—

		(1)  More than $3,000 but less than $25,000, then the Contractor shall utilize only domestic or qualifying country photovoltaic devices unless, in its offer, it specified utilization of other foreign photovoltaic devices in paragraph (c)(2)(ii) of the Photovoltaic Devices—Certificate provision of the solicitation;

  		(2)  $25,000 or more but less than $77,494, then the Contractor shall utilize in 
the performance of this contract only domestic or qualifying country photovoltaic devices unless, in its offer, it specified utilization of Canadian or other foreign photovoltaic devices in paragraph (c)(3)(ii) of the Photovoltaic Devices—Certificate provision of the solicitation.  If the Contractor certified in its offer that it will utilize a qualifying country photovoltaic device or a Canadian photovoltaic device, the Contractor shall utilize a qualifying country photovoltaic device, a Canadian photovoltaic device, or, at the Contractor’s option, a domestic photovoltaic device;

  		(3)  $77,494 or more but less than $202,000, then the Contractor shall utilize 
under this contract only domestic photovoltaic devices, qualifying country photovoltaic devices, or Free Trade Agreement country photovoltaic devices (other than Bahrainian, Moroccan, or Peruvian photovoltaic devices), unless, in its offer, it specified utilization of other foreign photovoltaic devices in paragraph (c)(4)(ii) of the Photovoltaic Devices—Certificate provision of the solicitation.  If the Contractor certified in its offer that it will utilize a qualifying country photovoltaic device or a Free Trade Agreement country photovoltaic device (other than a Bahrainian, Moroccan, or Peruvian photovoltaic device), the Contractor shall utilize a qualifying country photovoltaic device; a Free Trade Agreement country photovoltaic device (other than a Bahrainian, Moroccan, or Peruvian photovoltaic device), or, at the Contractor’s option, a domestic photovoltaic device; or

  		(4)  $202,000 or more, then the Contractor shall utilize under this contract only 
U.S.-made, qualifying country, or designated country photovoltaic devices. 

(End of clause)

 * * * * *

252.225-7018  Photovoltaic Devices—Certificate.
  As prescribed in 225.7017-4(b), use the following provision:

PHOTOVOLTAIC DEVICES—CERTIFICATE (MAR 2012)


	(a)  Definitions.  “Bahrainian photovoltaic device,” “Canadian photovoltaic device,” “Caribbean Basin photovoltaic device,” “designated country,” “domestic photovoltaic device,” “foreign photovoltaic device,” “Free Trade Agreement country,” “Free Trade Agreement photovoltaic device,” “least developed country photovoltaic device,” “Moroccan photovoltaic device,” “Peruvian photovoltaic device,” “photovoltaic device,” “qualifying country,” “qualifying country photovoltaic device,” “United States,” “U.S.-made photovoltaic device,” and “WTO GPA country photovoltaic device” have the meanings given in the Photovoltaic Devices clause of this solicitation.

	(b)  Restrictions.  The following restrictions apply, depending on the estimated value of any photovoltaic devices to be utilized under a resultant contract:

		(1)  If more than $3,000 but less than $202,000, then the Government will not 
accept an offer specifying the use of other foreign photovoltaic devices in paragraph (c)(2)(ii), (c)(3)(ii) or (c)(4)(ii) of this provision, unless the offeror documents to the satisfaction of the Contracting Officer that the price of the foreign photovoltaic device plus 50 percent is less than the price of a comparable domestic photovoltaic device.
 
		(2)  If $202,000 or more, then the Government will consider only offers that 
utilize photovoltaic devices that are U.S.-made, qualifying country, or designated country photovoltaic devices. 

	(c)  Certification and identification of country of origin.

[The offeror shall check the block and fill in the blank for one of the following paragraphs, based on the estimated value and the country of origin of photovoltaic devices to be utilized in performance of the contract:]  

	_____(1)  No photovoltaic devices will be utilized in performance of the contract, or such photovoltaic devices have an estimated value of $3,000 or less.   

	_____ (2)  If more than $3,000 but less than $25,000—

		___	(i)  The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a domestic photovoltaic device or a qualifying country photovoltaic device [Offeror to specify country of origin____________]; or 
		
		___(ii)  The foreign (other than qualifying country) photovoltaic devices to be utilized in performance of the contract are the product of ___________________. [Offeror to specify country of origin, if known, and provide documentation that the cost of a domestic photovoltaic device would be unreasonable in comparison to the cost of the proposed foreign photovoltaic device.]

		(3)  If $25,000 or more but less than $77,494—

		_____(i)  The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a domestic photovoltaic device; a qualifying country photovoltaic device; or a Canadian photovoltaic device [Offeror to specify country of origin____________________________]; or 

		_____(ii)  The foreign (other than qualifying country or Canadian) photovoltaic devices to be utilized in performance of the contract are the product of ___________________. [Offeror to specify country of origin, if known, and provide documentation that the cost of a domestic photovoltaic device would be unreasonable in comparison to the cost of the proposed foreign photovoltaic device.]

	(4)  If $77,494 or more but less than $202,000—

		_____(i)  The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a domestic photovoltaic device; a qualifying country (except Australian or Canadian) photovoltaic device; a Free Trade Agreement country photovoltaic device (other than a Bahrainian, Moroccan, or Peruvian photovoltaic device) [Offeror to specify country of origin_________]; or

		_____(ii)  The offered foreign photovoltaic devices (other than those from countries listed in paragraph (c)(4)(i) of this provision) are the product of ___________________. [Offeror to specify country of origin, if known, and provide documentation that the cost of a domestic photovoltaic device would be unreasonable in comparison to the cost of the proposed foreign photovoltaic device.]
			

	(5)  If $202,000 or more—

		______ 	The offeror certifies that each photovoltaic device to be utilized in performance of the contract is a U.S.-made, qualifying country, or designated country photovoltaic device. [Offeror to specify country of origin_________________.]

(End of provision)

* * * * *
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