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AND DRUG-FREE WORKPLACE

*  *  *  *  *

SUBPART 223.71--STORAGE[, TREATMENT, ]AND DISPOSAL OF TOXIC AND[OR] HAZARDOUS MATERIALS
[223.7101  Definitions.
As used in this subpart, the terms “storage” and “toxic or hazardous materials” are defined in the clause at 252.223-7006, Prohibition on Storage, Treatment, and Disposal of Toxic or Hazardous Materials.]
223.7100[2]  Policy.


[(a)]  10 U.S.C. 2692 prohibits storage[, treatment,] or disposal [on DoD installations] of non-DoD-owned toxic or hazardous materials on DoD installations [that are not owned either by DoD or by a member of the armed forces (or a dependent of the member) assigned to or provided military housing on the installation, unless an exception in 223.7104 applies.], except as provided in 223.7102.  DoD Instruction 4715.6, Environmental Compliance, implements 10 U.S.C. 2692.


[(b)  When storage of toxic or hazardous materials is authorized based on an imminent danger, the storage provided shall be temporary and shall cease once the imminent danger no longer exists.  In all other cases of storage or disposal, the storage or disposal shall be terminated as determined by the Secretary of Defense.

223.7101[3]  Procedures.


[(a)(1) Storage, treatment, or disposal of toxic or hazardous materials not owned by DoD on a DoD installation is prohibited unless—


   (i) One or more of the exceptions set forth in 223.7104(a) is met including requisite approvals; or


   (ii)  Secretary of Defense authorization is obtained under the conditions set forth in 223.7104(b).


(2) When storage, treatment, or disposal of toxic or hazardous materials not owned by DoD is authorized in accordance with this subpart, the contract shall specify the types and quantities of toxic or hazardous materials that may be temporarily stored, treated, or disposed of in connection with the contract or as a result of the authorized use of a DoD facility or space launch facility.  All solicitations and contracts shall specify the conditions under which storage, treatment, or disposal is authorized.]


(a[b])  If the contracting officer is uncertain as to whether particular activities are prohibited or fall under one of the exceptions in 223.7102[4], the contracting officer should seek advice from the cognizant office of counsel.


(b)  When storage, treatment, or disposal of non-DoD-owned toxic or hazardous materials is authorized in accordance with this subpart, the contract or authorization should specify the types, conditions, and quantities of toxic or hazardous materials that may be temporarily stored, treated, or disposed of in connection with the contract or as a result of the authorized commercial use of a DoD industrial-type facility

223.7102[4]  Exceptions.

(a) The prohibition of 10 U.S.C. 2692 does not apply to [any of the following:]—


[(1)  The storage, treatment, or disposal of materials that will be or have been used in connection with an activity of DoD or in connection with a service to be performed on a DoD installation for the benefit of DoD.]



(1[2])  The storage of strategic and critical materials in the National Defense Stockpile under an agreement for such storage with the Administrator of General Services Administration[.];


(2[3])  The temporary storage or disposal of explosives in order to protect the public or to assist agencies responsible for Federal[, State, or local] law enforcement in storing or disposing of explosives when no alternative solution is available, if such storage or disposal is made in accordance with an agreement between the Secretary of Defense and the head of the Federal[, State, or local] agency concerned[.];


(3[4])  The temporary storage or disposal of explosives in order to provide emergency lifesaving assistance to civil authorities[.];


(4[5])  The disposal of excess explosives produced under a DoD contract, if the head of the military department concerned determines, in each case, that an alternative feasible means of disposal is not available to the contractor, taking into consideration public safety, available resources of the contractor, and national defense production requirements[.];


(5[6])  The temporary storage of nuclear materials or nonnuclear classified materials in accordance with an agreement with the Secretary of Energy[.];


(6[7])  The storage of materials that constitute military resources intended to be used during peacetime civil emergencies in accordance with applicable DoD regulations[.];


(7[8])  The temporary storage of materials of other Federal agencies in order to provide assistance and refuge for commercial carriers of such material during a transportation emergency[.];


(8[9])  The storage of any material that is not owned by DoD, if the Secretary of the military department concerned determines that the material is required or generated by a private person in connection with the authorized and compatible use [of a facility of DoD, including the use of such a facility for testing material or training personnel.]  by that person of an industrial-type DoD facility; or



(9[10])  The treatment and disposal of any non-DoD-owned material [toxic or hazardous materials not owned by DoD] if the Secretary of the military department concerned–




(i)  D [ d]etermines that the material is required or generated by a private person in connection with the authorized and compatible [use of a facility of that military department and the Secretary enters into a contract or agreement with the prospective user that—] commercial use by that person of an industrial-type facility of that military department; and




(ii)  Enters into a contract with that person that—





(A[i])  Is consistent with the best interest of national defense and environmental security; and





(B[ii])  Provides for that person’s[the prospective user’s] continued financial and environmental responsibility and liability with regard to the material.


[(11)  The storage of any material that is not owned by DoD if the Secretary of the military department concerned determines that the material is required or generated in connection with the use of a space launch facility located on a DoD installation or on other land controlled by the United States.]


(b)  The Secretary of Defense, where DoD Instruction 4715.6 applies, may grant [an] exceptions to the prohibition of [in] 10 U.S.C. 2692 when essential to protect the health and safety of the public from imminent danger. [if the Secretary otherwise determines the exception is essential and if the storage or disposal authorized does not compete with private enterprise.]

[223.7105  Reimbursement.

The Secretary of Defense may assess a charge for any storage or disposal provided under this subpart.  If a charge is to be assessed, then such assessment shall be identified in the contract with payment to the Government on a reimbursable cost basis.]

223.7103[6]  Contract clause.

(a) Use the [basic or the alternate of the] clause at 252.223-7006, Prohibition on Storage[, Treatment,] and Disposal of Toxic and[or] Hazardous Materials, in all solicitations and contracts which require, may require, or permit contractor performance on [access to] a DoD installation.


[(a)  Use the clause Prohibition on Storage, Treatment,  and Disposal of Toxic or Hazardous Materials–Basic, unless a determination is made under 223.7104(a)(10).]


(b)  Use the clause at 252.223-7006[ Prohibition on Storage, Treatment and Disposal of Toxic or Hazardous Materials–] with its Alternate I, when the Secretary of the military department issues a determination under the exception at 223.710[4](a)(9[10]).
* * * * *

PART 252–SOLICITATION PROVISIONS AND CONTRACT CLAUSES

*  *  *  *  *

252.223-7006  Prohibition on Storage[, Treatment,] and Disposal of Toxic and[or] Hazardous Materials.

As prescribed in 223.7103[223.7106](a), use the [basic]following clause [or its alternate]:

[Basic.  As prescribed at 223.7106(a), use the following clause:]

PROHIBITION ON STORAGE[, TREATMENT,] AND DISPOSAL OF TOXIC AND OR HAZARDOUS MATERIALS[–BASIC](APR 2012 [DATE])


(a)  Definitions.  As used in this clause—



(1)  “Storage” means a non-transitory, semi-permanent or permanent holding, placement, or leaving of material.  It does not include a temporary accumulation of a limited quantity of a material used in or a waste generated or resulting from authorized activities, such as servicing, maintenance, or repair of Department of Defense (DoD) items, equipment, or facilities.



(2)  “Toxic or hazardous materials” means:



(i)  Materials referred to in section 101(14) of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) of 1980 (42 U.S.C. 9601(14)) and materials designated under section 102 of CERCLA (42 U.S.C. 9602) (40 CFR Part 302);



(ii)  Materials that are of an explosive, flammable, or pyrotechnic nature; or



(iii)  Materials otherwise identified by the Secretary of Defense as specified in DoD regulations.


(b)  In accordance with 10 U.S.C. 2692, the Contractor is prohibited from storing[, treating,] or disposing of [toxic or hazardous materials not owned by DoD] non-DoD-owned toxic or hazardous materials on a DoD installation, except to the extent authorized by a statutory exception to 10 U.S.C. 2692 or as authorized by the Secretary of Defense or his designee[.  A charge may be assessed for any storage or disposal authorized under any of the exceptions to 10 U.S.C. 2692.  If a charge is to be assessed, then such assessment shall be identified elsewhere in the contract with payment to the Government on a reimbursable cost basis.]
      [(c)  The Contractor shall include the substance of this clause, including this paragraph (c), in all subcontracts that require, may require, or permit a subcontractor access to a DoD installation, at any subcontract tier.]

(End of clause)

ALTERNATE I (NOV 1995) As prescribed in 223.7103(b), add the following paragraphs (c) and (d) to the basic clause:

[Alternate I.  As prescribed in 223.7106(b), use the following clause, which]

ALTERNATE I (DEC 2010)

As prescribed in 225.1101(1)(ii), add the following paragraphs (c) and (d) to the basic clause [revises and redesignates paragraph (c) of the basic clause as paragraph (d), adds a new paragraph (c), and revises paragraph (d).
PROHIBITION ON STORAGE, TREATMENT, AND DISPOSAL OF TOXIC OR HAZARDOUS MATERIALS--ALTERNATE I (DATE)

(a)  Definitions.  As used in this clause—


“Storage” means a non-transitory, semi-permanent or permanent holding, placement, or leaving of material.  It does not include a temporary accumulation of a limited quantity of a material used in or a waste generated or resulting from authorized activities, such as servicing, maintenance, or repair of Department of Defense (DoD) items, equipment, or facilities.


“Toxic or hazardous materials” means:



(i)  Materials referred to in section 101(14) of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) of 1980 (42 U.S.C. 9601(14)) and materials designated under section 102 of CERCLA (42 U.S.C. 9602) (40 CFR Part 302);



(ii)  Materials that are of an explosive, flammable, or pyrotechnic nature; or



(iii)  Materials otherwise identified by the Secretary of Defense as specified in DoD regulations.


(b)  In accordance with 10 U.S.C. 2692, the Contractor is prohibited from storing, treating, or disposing of toxic or hazardous materials not owned by DoD on a DoD installation, except to the extent authorized by a statutory exception to 10 U.S.C. 2692 or as authorized by the Secretary of Defense.  A charge may be assessed for any storage or disposal authorized under any of the exceptions to 10 U.S.C. 2692.  If a charge is to be assessed, then such assessment shall be identified elsewhere in the contract with payment to the Government on a reimbursable cost basis.]

(c)  With respect to treatment or disposal authorized pursuant to 10 U.S.C. 2692(b)(9)[DFARS 223.7104(10) (10 U.S.C. 2692(b)(10)], and notwithstanding any other provision of the contract, the Contractor assumes all financial and environmental responsibility and liability resulting from any treatment or disposal of [toxic or hazardous materials not owned by DoD] non-DoD-owned toxic or hazardous materials on a military installation.  The Contractor shall indemnify, defend, and hold the Government harmless for all costs, liability, or penalties resulting from the Contractor’s treatment or disposal of [toxic or hazardous materials not owned by DoD] non-DoD-owned toxic or hazardous materials on a military installation.


(d)  The Contractor shall include[the substance of] this clause, including this paragraph (d), in each [all] subcontract[s] which [that]requires, may require, or permits a subcontractor [access to a DoD installation, at any tier.] to treat or dispose of non-DoD-owned toxic or hazardous materials as defined in this clause.  [Inclusion of the substance of this clause in subcontracts does not relieve the prime Contractor of liability to the Government under paragraph (c).
(End of clause)]
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