Clauses with Alternates–Quality Assurance

DFARS Case 2013-D004

Final Rule
PART 246 – QUALITY ASSURANCE
*  *  *  *  *
SUBPART  246.7 -- WARRANTIES
*  *  *  *  *
246.710  Contract clauses.

(1)  Use a clause substantially the same as the [basic or one of the alternates of the] clause at 252.246-7001, Warranty of Data, in solicitations and contracts that include the clause at 252.227-7013, Rights in Technical Data and Computer Software, when there is a need for greater protection or period of liability than provided by the inspection and warranty clauses prescribed in FAR [p]Part 46.



[(i)  Use the basic clause in solicitations and contracts that are not firm-fixed price or fixed-price incentive.]



(2[ii])  Use [alternate I ]the clause at 252.246-7001, Warranty of Data, with its Alternate I when extended liability is desired and a [in ]fixed[-]price[-]incentive [solicitations and] contract[s] is contemplated.



(3[iii])  Use [alternate II ]the clause at 252.246-7001, Warranty of Data, with its Alternate II when extended liability is desired and a [in] firm[-]fixed[-]price [solicitations and] contract[s] is contemplated.


(4[2])  Use the clause at 252.246-7002, Warranty of Construction (Germany), instead of the clause at FAR 52.246-21, Warranty of Construction, in solicitations and contracts for construction when a fixed-price contract will be awarded and contract performance will be in Germany.


(5[3])(i)  In addition to 252.211-7003, Item Identification and Valuation, which is prescribed in 211.274- 6(a), use the following provision and clause in  solicitations and contracts when it is anticipated that the resulting contract will include a warranty for serialized items:



(A)  252.246-7005, Notice of Warranty Tracking of Serialized Items (include only if offerors will be required to enter data with the offer); and



(B)  252.246-7006, Warranty Tracking of Serialized Items.


(ii)  If the Government specifies a warranty, include in the solicitation the appropriate warranty attachment from DFARS 246.710-70.  The contracting officer shall request the requiring activity to provide information to ensure that Attachment __, Warranty Tracking Information, is populated with data specifying the Government’s required warranty provision by contract line item number, subline item number, or exhibit line item number prior to solicitation.  In such case do not include 252.246-7005 in the solicitation.



(iii)  If the Government does not specify a warranty, include 252.246-7005 in the solicitation, and the warranty attachment from DFARS 246.710-70.  The contractor may offer a warranty and shall then populate Attachment __, Warranty Tracking Information, as appropriate, as part of its offer as required by 252.246-7005.



(iv)  All warranty tracking information that is indicated with a single asterisk (*) in Attachment __, Warranty Tracking Information, shall be completed prior to award.  Data indicated with two asterisks (**) may be completed at the time of award.  Data indicated with three asterisks (***) may be completed at or after the time of award.



(v) The contractor shall provide warranty repair source instructions (as prescribed in the attachment) no later than the time of delivery. 
*  *  *  *  *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

*  *  *  *  *

252.246-7001  Warranty of Data.

As prescribed in 246.710(1), use [one of ] the following clause[s]:

[Basic.  As prescribed at 246.710(1)(i), use the following clause.]

WARRANTY OF DATA[--BASIC ](DEC 1991[DATE])


(a)  Definition.  “Technical data” has the same meaning as given in the clause in this contract entitled, Rights in Technical Data and Computer Software.


(b)  Warranty.  Notwithstanding inspection and acceptance by the Government of technical data furnished under this contract, and notwithstanding any provision of this contract concerning the conclusiveness of acceptance, the Contractor warrants that all technical data delivered under this contract will at the time of delivery conform with the specifications and all other requirements of this contract.  The warranty period shall extend for three years after completion of the delivery of the line item of data (as identified in DD Form 1423, Contract Data Requirements List) of which the data forms a part; or any longer period specified in the contract.


(c)  Contractor Notification.  The Contractor agrees to notify the Contracting Officer in writing immediately of any breach of the above warranty which the Contractor discovers within the warranty period.


(d)  Remedies.  The following remedies shall apply to all breaches of the warranty, whether the Contractor notifies the Contracting Officer in accordance with paragraph (c) of this clause or if the Government notifies the Contractor of the breach in writing within the warranty period:



(1)  Within a reasonable time after such notification, the Contracting Officer may—




(i)  By written notice, direct the Contractor to correct or replace at the Contractor's expense the nonconforming technical data promptly; or




(ii)  If the Contracting Officer determines that the Government no longer has a requirement for correction or replacement of the data, or that the data can be more reasonably corrected by the Government, inform the Contractor by written notice that the Government elects a price or fee adjustment instead of correction or replacement.



(2)  If the Contractor refuses or fails to comply with a direction under paragraph (d)(1)(i) of this clause, the Contracting Officer may, within a reasonable time of the refusal or failure—




(i)  By contract or otherwise, correct or replace the nonconforming technical data and charge the cost to the Contractor; or




(ii)  Elect a price or fee adjustment instead of correction or replacement.



(3)  The remedies in this clause represent the only way to enforce the Government's rights under this clause.


(e)  The provisions of this clause apply anew to that portion of any corrected or replaced technical data furnished to the Government under paragraph (d)(1)(i) of this clause.

(End of clause)

A[lternate]LTERNATE I(DEC 1991).  As prescribed in 246.710(2[1)(ii]), [use] substitute the following for [clause, which uses a different] paragraph (d)(3) of [than] the basic clause:[.
WARRANTY OF DATA—ALTERNATE I (DATE)


(a)  Definition.  “Technical data” has the same meaning as given in the clause in this contract entitled “Rights in Technical Data and Computer Software.”

(b)  Warranty.  Notwithstanding inspection and acceptance by the Government of technical data furnished under this contract, and notwithstanding any provision of this contract concerning the conclusiveness of acceptance, the Contractor warrants that all technical data delivered under this contract will at the time of delivery conform with the specifications and all other requirements of this contract.  The warranty period shall extend for three years after completion of the delivery of the line item of data (as identified in DD Form 1423, Contract Data Requirements List) of which the data forms a part; or any longer period specified in the contract.


(c)  Contractor Notification.  The Contractor agrees to notify the Contracting Officer in writing immediately of any breach of the above warranty which the Contractor discovers within the warranty period.


(d)  Remedies.  The following remedies shall apply to all breaches of the warranty, whether the Contractor notifies the Contracting Officer in accordance with paragraph (c) of this clause or if the Government notifies the Contractor of the breach in writing within the warranty period:



(1)  Within a reasonable time after such notification, the Contracting Officer may—




(i)  By written notice, direct the Contractor to correct or replace at the Contractor's expense the nonconforming technical data promptly; or




(ii)  If the Contracting Officer determines that the Government no longer has a requirement for correction or replacement of the data, or that the data can be more reasonably corrected by the Government, inform the Contractor by written notice that the Government elects a price or fee adjustment instead of correction or replacement.



(2)  If the Contractor refuses or fails to comply with a direction under paragraph (d)(1)(i) of this clause, the Contracting Officer may, within a reasonable time of the refusal or failure—




(i)  By contract or otherwise, correct or replace the nonconforming technical data and charge the cost to the Contractor; or




(ii)  Elect a price or fee adjustment instead of correction or replacement.]


(3)  In addition to the remedies under paragraphs (d)(1) and (2) of this clause, the Contractor shall be liable to the Government for all damages to the Government as a result of the breach of warranty.




(i)  The additional liability under paragraph (d)(3) of this clause shall not exceed 75 percent of the target profit.




(ii)  If the breach of the warranty is with respect to the data supplied by an equipment subcontractor, the limit of the Contractor's liability shall be—





(A)  Ten percent of the total subcontract price in a firm[-]fixed[-]price subcontract;





(B)  Seventy-five percent of the total subcontract fee in a cost-plus-fixed-fee or cost-plus-award-fee subcontract; or





(C)  Seventy-five percent of the total subcontract target profit or fee in a fixed[-]price[-incentive] or cost-plus- type  incentive [sub]contract.




(iii)  Damages due the Government under the provisions of this warranty are not an allowable cost.




(iv)  The additional liability in paragraph (d)(3) of this clause shall not apply—





(A)  With respect to the requirements for product drawings and associated lists, special inspection equipment (SIE) drawings and associated lists, special tooling drawings and associated lists, SIE operating instructions, SIE descriptive documentation, and SIE calibration procedures under MIL-T-31000, General Specification for Technical Data Packages, Amendment 1, or MIL-T-47500, General Specification for Technical Data Packages, Supp 1, or drawings and associated lists under level 2 or level 3 of MIL-D-1000A, Engineering and Associated Data Drawings, or DoD-D-1000B, Engineering and Associated Lists Drawings (Inactive for New Design) Amendment 4, Notice 1; or drawings and associated lists under category E or I of MIL-D-1000, Engineering and Associated Lists Drawings, provided that the data furnished by the Contractor was current, accurate at time of submission, and did not involve a significant omission of data necessary to comply with the requirements; or





(B)  To defects the Contractor discovers and gives written notice to the Government before the Government discovers the error.


[(e)  The provisions of this clause apply anew to that portion of any corrected or replaced technical data furnished to the Government under paragraph (d)(1)(i) of this clause.

(End of clause)]

A[lternate]LTERNATE II[.](DEC 1991)  As prescribed at 246.710(3[1)(iii]), [use] substitute the following paragraph for [clause, which uses a different] paragraph (d)(3) of [than] the basic clause:[.
WARRANTY OF DATA—ALTERNATE II (DATE)

(a)  Definition.  “Technical data” has the same meaning as given in the clause in this contract entitled “Rights in Technical Data and Computer Software.”

(b)  Warranty.  Notwithstanding inspection and acceptance by the Government of technical data furnished under this contract, and notwithstanding any provision of this contract concerning the conclusiveness of acceptance, the Contractor warrants that all technical data delivered under this contract will at the time of delivery conform with the specifications and all other requirements of this contract.  The warranty period shall extend for three years after completion of the delivery of the line item of data (as identified in DD Form 1423, Contract Data Requirements List) of which the data forms a part; or any longer period specified in the contract.


(c)  Contractor Notification.  The Contractor agrees to notify the Contracting Officer in writing immediately of any breach of the above warranty which the Contractor discovers within the warranty period.


(d)  Remedies.  The following remedies shall apply to all breaches of the warranty, whether the Contractor notifies the Contracting Officer in accordance with paragraph (c) of this clause or if the Government notifies the Contractor of the breach in writing within the warranty period:



(1)  Within a reasonable time after such notification, the Contracting Officer may—




(i)  By written notice, direct the Contractor to correct or replace at the Contractor's expense the nonconforming technical data promptly; or




(ii)  If the Contracting Officer determines that the Government no longer has a requirement for correction or replacement of the data, or that the data can be more reasonably corrected by the Government, inform the Contractor by written notice that the Government elects a price or fee adjustment instead of correction or replacement.



(2)  If the Contractor refuses or fails to comply with a direction under paragraph (d)(1)(i) of this clause, the Contracting Officer may, within a reasonable time of the refusal or failure—




(i)  By contract or otherwise, correct or replace the nonconforming technical data and charge the cost to the Contractor; or




(ii)  Elect a price or fee adjustment instead of correction or replacement.]


(3)  In addition to the remedies under paragraphs (d)(1) and (2) of this clause, the Contractor shall be liable to the Government for all damages to the Government as a result of the breach of the warranty.




(i)  The additional liability under paragraph (d)(3) of this clause shall not exceed ten percent of the total contract price.




(ii)  If the breach of the warranty is with respect to the data supplied by an equipment subcontractor, the limit of the Contractor's liability shall be—





(A)  Ten percent of the total subcontract price in a firm[-]fixed[-]price subcontract;





(B)  Seventy-five percent of the total subcontract fee in a cost-plus-fixed-fee or cost-plus-award-fee subcontract; or





(C)  Seventy-five percent of the total subcontract target profit or fee in a fixed[-]price[- incentive] or cost-plus-incentive-type [sub]contract.




(iii)  The additional liability specified in paragraph (d)(3) of this clause shall not apply—





(A)  With respect to the requirements for product drawings and associated lists, special inspection equipment (SIE) drawings and associated lists, special tooling drawings and associated lists, SIE operating instructions, SIE descriptive documentation, and SIE calibration procedures under MIL-T-31000, General Specification for Technical Data Packages, Amendment 1, or MIL-T-47500, General Specification for Technical Data Packages, Supp 1, or drawings and associated lists under level 2 or level 3 of MIL-D-1000A, Engineering and Associated Data Drawings, or DoD-D-1000B, Engineering and Associated Lists Drawings (Inactive for New Design) Amendment 4, Notice 1; or drawings and associated lists under category E or I of MIL-D-1000, Engineering and Associated Lists Drawings, provided that the data furnished by the Contractor was current, accurate at time of submission, and did not involve a significant omission of data necessary to comply with the requirements; or





(B)  To defects the Contractor discovers and gives written notice to the Government before the Government discovers the error. 


[(e)  The provisions of this clause apply anew to that portion of any corrected or replaced technical data furnished to the Government under paragraph (d)(1)(i) of this clause.

(End of clause)]

*
*
*
*
*

252.246-7002  Warranty of Construction (Germany).

As prescribed in 246.710(4[2]), use the following clause:

*
*
*
*
*

252.246-7005  Notice of Warranty Tracking of Serialized Items.

As prescribed in 246.710(5[3])(i)(A), use the following provision:

*
*
*
*
*
252.246-7006  Warranty Tracking of Serialized Items.

As prescribed in 246.710(5[3])(i)(B), use the following clause:

*
*
*
*
*
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