PGI Case 2014-P006
National Security Waiver—Specialty Metals
PGI Text

PGI PART 225—FOREIGN ACQUISITION

* * * * *

PGI 225.70—AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

PGI 225.7003  Restrictions on acquisition of specialty metals.

* * * * *

PGI 225.7003-3  Exceptions.

  A department or agency requesting a determination or approval from USD(AT&L) in accordance with DFARS 225.7003-3(b)(5), (c), or (d) shall submit the request, including the proposed determination, to—





Director, Defense Procurement and Acquisition Policy




ATTN: OUSD(AT&L) DPAP/CPIC




3060 Defense Pentagon





Washington, DC 20301-3060.

The Director, Defense Procurement and Acquisition Policy, will forward the request to USD(AT&L) as appropriate.

(b)(2)  Report of COTS items.



If a department or agency uses the exception at DFARS 225.7003-3(b)(2) for an acquisition of COTS end items valued at $5 million or more per item, the department or agency shall address use of the exception in a year-end report, to be prepared and submitted as follows:




(A)  Entitle the report “COTS Specialty Metal Exceptions Granted During Fiscal Year ____.” 




(B)  For each excepted COTS item purchased during the fiscal year, include in the report, at a minimum, the applicable—





(1)  Contract number and any applicable delivery order number;





(2)  Dollar value; and





(3)  Item description.




(C)  Submit the report by October 31 of each year to:





Director, Defense Procurement and Acquisition Policy





ATTN: OUSD(AT&L) DPAP/CPIC





3060 Defense Pentagon





Washington, DC 20301-3060.


(b)(5)  Domestic specialty metals nonavailable as and when needed.




(A)  Determining availability.





(1)  FAR 15.402 requires that contracting officers purchase supplies and services at fair and reasonable prices.  Thus, contracting officers must determine whether any increase in contract price that results from providing compliant specialty metal is fair and reasonable, given the circumstances of the particular situation.  In those cases where the contracting officer determines that the price would not be fair and reasonable, the Secretary of the military department concerned may use that information in determining whether the unreasonable price causes the compliant metal to be effectively “nonavailable.”  Where these “reasonableness” limits should be drawn is a case-by-case decision.





(2)  A similar approach may be used to determine whether delays associated with incorporating compliant specialty metals into items being acquired results in the metals being effectively nonavailable.




(B)  Class domestic nonavailability determinations (DNADS).  Class DNADS approved by USD(AT&L), that are available for reciprocal use in contracts issued before July 26, 2008, can be found at http://www.dcma.mil/dnad/.  These determinations are not authorized for use in contracts issued on or after July 26, 2008.




[(C)(1) A department or agency requesting a determination or approval from USD(AT&L) in accordance with DFARS 225.7003-3(b)(5) shall submit the request, including the proposed determination, to—





Director, Defense Procurement and Acquisition Policy





ATTN: OUSD(AT&L) DPAP/CPIC





3060 Defense Pentagon





Washington, DC 20301-3060.





(2)  The Director, Defense Procurement and Acquisition Policy, will forward the request to USD(AT&L) as appropriate.]
 
(b)(6)  *  *  *


[(c)  Compliance for commercial derivative military articles.


(i)  A department or agency requesting a determination or approval from USD(AT&L) in accordance with DFARS 225.7003-3(c) shall submit the request, including the proposed determination, to—





Director, Defense Procurement and Acquisition Policy





ATTN: OUSD(AT&L) DPAP/CPIC





3060 Defense Pentagon





Washington, DC 20301-3060.



(ii)  The Director, Defense Procurement and Acquisition Policy, will forward the request to USD(AT&L) as appropriate. 


(d)  National security waiver.


(i)  A department or agency requesting a national security waiver from USD(AT&L) in accordance with DFARS 225.7003-3(d) shall submit the request, including the draft determination and draft letters of notification to the congressional defense committees, as follows:





Director, Defense Procurement and Acquisition Policy




ATTN:  OUSD(AT&L) DPAP/CPIC




3060 Defense Pentagon




Washington, DC 20301-3060


(ii)  The request shall include—




(A)  The quantity of end items to which the waiver would apply;




(B)  The time period that the waiver will cover;




(C)  A description of the contractor’s efforts to develop a corrective plan; and



(D)  Information helpful to a determination as to whether any noncompliance was knowing and willful.


(iii)  The Director, Defense Procurement and Acquisition Policy, will forward the request to USD(AT&L) as appropriate.]
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