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PART 232–CONTRACT FINANCING

SUBPART 232.10--PERFORMANCE-BASED PAYMENTS

232.1001  Policy.


[(a)  As with all contract financing, the purpose of performance-based payments is to assist the contractor in the payment of costs incurred during the performance of the contract.  Therefore, performance-based payments should never exceed total cost incurred at any point during the contract.  See PGI 232.1001(a) for additional information on use of performance-based payments.]


(d)  The contracting officer shall use the following standard prompt payment terms for performance-based payments:  The contractor entitlement date, if any, specified in the contract, or 14 days after receipt by the designated billing office of a proper request for payment, whichever is later.

[232.1003-70  Criteria for use.
The contracting officer will consider the adequacy of an offeror’s or contractor’s accounting system prior to agreeing to use performance-based payments.]

232.1004  Procedure[s].
[
(b)  Prior to using performance-based payments, the contracting officer shall—


(i)
Agree with the offeror on price using customary progress payments before negotiation begins on the use of performance-based payments, except for modifications to contracts that already use performance-based payments;


(ii)  Analyze the performance-based payment schedule using the performance-based payments (PBP) analysis tool.  The PBP analysis tool is on the DPAP website in the Cost, Pricing & Finance section, Performance Based Payments - Guide Book & Analysis Tool tab, at
http://www.acq.osd.mil/dpap/cpic/cp/Performance_based_payments.html.




(A)  When considering performance-based payments, obtain from the offeror/contractor a proposed performance-based payments schedule that includes all performance-based payments events, completion criteria and event values along with the projected expenditure profile in order to negotiate the value of the performance events.  If performance-based payments are deemed practical, the Government will evaluate and negotiate the details of the performance-based payments schedule.




(B)  For modifications to contracts that already use performance-based payments financing, the basis for negotiation must include performance-based payments.  The PBP analysis tool will be used in the same manner to help determine the price for the modification.  The only difference is that the baseline assuming customary progress payments will reflect an objective profit rate instead of a negotiated profit rate;


(iii)  Negotiate the consideration to be received by the Government if the performance-based payments payment schedule will be more favorable to the contractor than customary progress payments;



(iv)  Obtain the approval of the business clearance approving official, or one level above the contracting officer, whichever is higher, for the negotiated consideration; and



(v)  Document in the contract file that the performance-based payment schedule provides a mutually beneficial settlement position that reflects adequate consideration to the Government for the improved contractor cash flow.]
* * * * *
[232.1005-70  Contract clauses.

 The contracting officer shall include the following clauses with appropriate fill-ins in solicitations and contracts that include performance-based payments:


(a)  For performance-based payments made on a whole-contract basis, use the clause at 252.232-7012, Performance-Based Payments–Whole-Contract Basis.


(b)  For performance-based payments made on a deliverable-item basis, use the clause at 252.232-7013, Performance-Based Payments--Deliverable-Item Basis.]

* * * * *

PART 252–SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

SUBPART 252.2 - TEXT OF PROVISIONS AND CLAUSES

* * * * *

[252.232-7012  Performance-Based Payments–Whole-Contract Basis.

As prescribed in 232.1005-70(a), use the following clause:

PERFORMANCE-BASED PAYMENTS-WHOLE-CONTRACT BASIS (DATE)


(a)  Performance-based payments shall form the basis for the contract financing payments provided under this contract, and shall apply to the whole contract.  The performance-based payments schedule (Contract Attachment ____) describes the basis for payment, to include identification of the individual payment events, evidence of completion, and amount of payment due upon completion of each event.


(b)(i)  At no time shall cumulative performance-based payments exceed cumulative contract cost incurred under this contract.  To ensure compliance with this requirement, the Contractor shall, in addition to providing the information required by FAR 52.232-32, submit supporting information for all payment requests using the following format: 

	Current performance-based payment(s) event(s) addressed by this request:



	Contractor shall identify—
	Amount
	Totals

	(1a)  Negotiated value of all previously completed performance-based payment(s) event(s);
	
	

	(1b)  Negotiated value of the current performance-based payment(s) event(s);
	
	

	(1c)  Cumulative negotiated value of performance-based payment(s) events completed to date (1a) + (1b);
	
	

	(2)  Total costs incurred to date; 
	
	

	(3)  Enter the amount from (1c) or (2), whichever is less;
	
	

	(4)  Cumulative amount of payments previously requested; and
	
	

	(5)  Payment amount requested for the current performance-based payment(s) event(s) (3) - (4).
	
	




(ii)  The Contractor shall not submit payment requests more frequently than monthly.


(iii)  Incurred cost is determined by the Contractor’s accounting books and records, which the contractor shall provide access to upon request of the Contracting Officer for the administration of this clause.
(End of clause)

252.232-7013  Performance-Based Payments—Deliverable-Item Basis.
As prescribed in 232.1005-70(b), use the following clause:

PERFORMANCE-BASED PAYMENTS-DELIVERABLE-ITEM BASIS (DATE)


(a)  Performance-based payments shall form the basis for the contract financing payments provided under this contract and shall apply to Contract Line Items (CLINs) ____, ____, and ____.  The performance-based payments schedule (Contract Attachment ____) describes the basis for payment, to include identification of the individual payment events, CLINs to which each event applies, evidence of completion, and amount of payment due upon completion of each event.


(b)(i) At no time shall cumulative performance-based payments exceed cumulative contract cost incurred under CLINs ____, ____, and ____.  To ensure compliance with this requirement, the Contractor shall, in addition to providing the information required by FAR 52.232-32, submit supporting information for all payment requests using the following format:
	Current performance-based payment(s) event(s) addressed by this request:



	Contractor shall identify—
	Amount
	Totals

	(1a)  Negotiated value of all previously completed performance-based payment(s) event(s);
	
	

	(1b)  Negotiated value of the current performance-based payment(s) event(s);
	
	

	(1c) Cumulative negotiated value of performance-based payment(s) event(s) completed to date (1a) + (1b);
	
	

	(2)  Total costs incurred to date;
	
	

	(3)  Enter the amount from (1c) or (2), whichever is less;
	
	

	(4)  Cumulative amount of payments previously requested; and
	
	

	(5)  Payment amount requested for the current performance-based payment(s) event(s) (3) - (4).
	
	




(ii)  The Contractor shall not submit payment requests more frequently than monthly.


(iii)  Incurred cost is determined by the Contractor’s accounting books and records, which the contractor shall provide access to upon request of the Contracting Officer for the administration of this clause.
(End of clause)]

* * * * *
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