DFARS Case 2014-D003
Taxes ― Foreign Contracts in Afghanistan
Proposed Rule


PART 229—TAXES


*  *  *  *  *  
SUBPART 229.4—CONTRACT CLAUSES

*  *  *  *  *  

229.402  Foreign contracts.

[bookmark: _GoBack]229.402-1  Foreign fixed-price contracts.

*  *  *  *  *  

229.402-70  Additional provisions and clauses.

* * * * * 

	[(k)  Use the clause at 252.229-70XX, Taxes—Foreign Contracts in Afghanistan, in all solicitations and contracts with performance in Afghanistan, unless the clause at 252.229-70YY is used.

	(l)  Use the clause at 252.229-70YY, Taxes—Foreign Contracts in Afghanistan (Military Technical Agreement), in all solicitations and contracts with performance in Afghanistan awarded on behalf of NATO, which are governed by the Military Technical Agreement, if approval from the Director, Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense for Acquisition, Technology, and Logistics,  has been obtained prior to each use.]

*  *  *  *  *  

PART 252 - SOLICITATION PROVISIONS AND CONTRACT CLAUSES

*  *  *  *  *  

SUBPART 252.2 - TEXT OF PROVISIONS AND CLAUSES
*  *  *  *  *



[252.229-70XX  Taxes—Foreign Contracts in Afghanistan.

As prescribed in 229.402-70(k), use the following clause:
TAXES—FOREIGN CONTRACTS IN AFGHANISTAN (DATE)
		(a)  This acquisition is covered by the Agreement regarding the Status of United States Military and Civilian Personnel of the U.S. Department of Defense Present in Afghanistan with Cooperative Efforts in Response to Terrorism, Humanitarian and Civic Assistance, Military Training and Exercises, and other Activities, entered into between the United States and Afghanistan, which was concluded by an exchange of diplomatic notes (U.S. Embassy Kabul note No. 202, dated September 26, 2002; Afghanistan Ministry of Foreign Affairs notes 791 and 93, dated December 12, 2002, and May 28, 2003, respectively), and entered into force on May 28, 2003.
		(b)  The Agreement exempts the Government of the United States of America and its contractors, subcontractors, and contractor personnel from paying any tax or similar charge assessed within Afghanistan.  The Agreement also exempts the acquisition, importation, exportation, and use of articles and services in the Republic of Afghanistan by or on behalf of the Government of the United States of America in implementing this agreement from any taxes, customs, duties, or similar charges in Afghanistan.
		(c)  The Contractor shall exclude any Afghan taxes, customs, duties, or similar charges from the contract price.
		(d)  The Agreement does not exempt Afghan employees of DoD contractors and subcontractors from Afghan tax laws.  To the extent required by Afghan law, the Contractor shall withhold tax from the wages of these employees and to remit those payments to the appropriate Afghanistan taxing authority.  These withholdings are an individual’s liability, not a tax against the Contractor.
		(e)  The Contractor shall include the substance of this clause, including this paragraph (e), in all subcontracts, including subcontracts for commercial items.
(End of clause)

252.229-70YY  Taxes—Foreign Contracts in Afghanistan (Military Technical Agreement).

As prescribed in 229.402-70(l), use the following clause:
TAXES—FOREIGN CONTRACTS IN AFGHANISTAN
(MILITARY TECHNICAL AGREEMENT) (DATE)
		(a)  This acquisition is covered by the Military Technical Agreement (MTA) entered into between the International Security Assistance Forces (ISAF) and Interim Administration of Afghanistan in April 2002 and the 2011 Letter of Interpretation issued on March 9, 2011.
		(b)  The MTA establishes the basic rules and exempts NATO/ISAF and its contractors and subcontractors from paying any tax or similar charge assessed within Afghanistan.  The MTA also exempts the acquisition, importation, exportation and use of supplies and services in Afghanistan from all Afghan taxes, fees, duties or other form of revenue generation.
		(c)  The Contractor shall exclude any Afghan taxes, customs duties or similar charges from its contract price, except as modified in paragraph (d) of this clause.
		(d)  The ISAF 2011 Letter of Interpretation modified the MTA's tax exemption effective March 21, 2011.
			(1)  Local contractors are subject to tax for profits earned from NATO/ISAF contracts or subcontract and may include that tax in its contract price.  The goods, materials, and supplies acquired and the services provided by local contractors for the use of NATO/ISAF, NATO member states, and non-NATO member states participating in the ISAF remain exempt from other taxes, duties, sales or other taxes, import fees, or fees of any kind.  The Contractor may include the tax on profits in the contract price.
			(2)  Afghan citizens employed by NATO/ISAF contractors and subcontractors are subject to Afghan tax laws.  To the extent required by Afghan law, the Contractor shall withhold tax from the wages of these employees and to remit those withholdings to the Afghanistan Revenue Department.  These withholdings are an individual's liability, not a tax against the Contractor.
		(e)  The Contractor shall include the substance of this clause, including this paragraph (e), in all subcontracts including subcontracts for commercial items.
(End of clause)]
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