Defense Federal Acquisition Regulation Supplement

Part 211—Describing Agency Needs

SUBPART 211.2-USING AND MAINTAINING REQUIREMENTS
DOCUMENTS
(Revised July 31, 2014)

211.201 Identification and availability of specifications.
Follow the procedures at PGI 211.201 for use of specifications, standards, and data item
descriptions.

211.204 Solicitation provisions and contract clauses.

(¢) When contract performance requires use of specifications, standards, and data
1item descriptions that are not listed in the Acquisition Streamlining and
Standardization Information System database, use provisions, as appropriate,
substantially the same as those at—

(1) 252.211-7001, Availability of Specifications, Standards, and Data Item
Descriptions Not Listed in the Acquisition Streamlining and Standardization
Information System (ASSIST), and Plans, Drawings, and Other Pertinent Documents;
and

(11) 252.211-7002, Availability for Examination of Specifications, Standards,
Plans, Drawings, Data Item Descriptions, and Other Pertinent Documents.

211.270 Reserved.

211.271 Elimination of use of class I ozone-depleting substances.
See Subpart 223.8 for restrictions on contracting for ozone-depleting substances.

211.272 Alternate preservation, packaging, and packing.

Use the provision at 252.211-7004, Alternate Preservation, Packaging, and Packing, in
solicitations which include mlhtary preservation, packagmg, or packing specifications
when it is feasible to evaluate and award using commercial or industrial preservation,
packaging, or packing.

211.273 Substitutions for military or Federal specifications and standards.

211.273-1 Definition.
“SPI process,” as used in this section, is defined in the clause at 252.211-7005,
Substitutions for Military or Federal Specifications and Standards.

211.273-2 Policy.

(a) Under the Single Process Initiative (SPI), DoD accepts SPI processes in lieu of
specific military or Federal specifications or standards that specify a management or
manufacturing process.

(b) DoD acceptance of an SPI process follows the decision of a Management Council,
which includes representatives of the contractor, the Defense Contract Management
Agency, the Defense Contract Audit Agency, and the military departments.
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(c¢) In procurements of previously developed items, SPI processes that previously
were accepted by the Management Council shall be considered valid replacements for
military or Federal specifications or standards, absent a specific determination to the
contrary.

211.273-3 Procedures.
Follow the procedures at PGI 211.273-3 for encouraging the use of SPI processes
instead of military or Federal specifications and standards.

211.273-4 Contract clause.

Use the clause at 252.211-7005, Substitutions for Military or Federal Specifications and
Standards, in solicitations and contracts exceeding the micro-purchase threshold, when
procuring prev1ously developed items.

211.274 Item identification and valuation requirements.

211.274-1 General.

Item unique identification and valuation is a system of marking, valuing, and tracking
items delivered to DoD that enhances logistics, contracting, and financial business
transactions supporting the United States and coalition troops. Through item unique
1dentification policy, which capitalizes on leading practices and embraces open
standards, DoD—

(a) Achieves lower life-cycle cost of item management and improves life-cycle
property management;

(b) Improves operational readiness;

(c) Provides reliable accountability of property and asset visibility throughout the
life cycle;

(d) Reduces the burden on the workforce through increased productivity and
efficiency; and

(e) Ensures item level traceability throughout lifecycle to strengthen supply chain
integrity, enhance cyber security, and combat counterfeiting.

211.274-2 Policy for item unique identification.

(a) It 1is DoD policy that DoD item unique identification, or a DoD recognized unique
1dentification equivalent, is required for all delivered items, including items of
contractor-acquired property delivered on contract line items (see PGI 245.402-71 for
guidance when delivery of contractor acquired property is required)—

(1) For which the Government’s unit acquisition cost is $5,000 or more;

(2) For which the Government’s unit acquisition cost is less than $5,000 when
the requiring activity determines that item unique identification is required for mission
essential or controlled inventory items; or

(3) Regardless of value for any—
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(1) DoD serially managed item (reparable or nonreparable) or subassembly,
component, or part embedded within a subassembly, component, or part;

(1) Parent item (as defined in 252.211-7003(a)) that contains the embedded
subassembly, component, or part;

(111) Warranted serialized item;

(iv) Item of special tooling or special test equipment, as defined at FAR
2.101, for a major defense acquisition program that is designated for preservation and
storage in accordance with the requirements of section 815 of the National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417); and

(v) High risk item identified by the requiring activity as vulnerable to
supply chain threat, a target of cyber threats, or counterfeiting.

(b) Exceptions. The contractor will not be required to provide DoD item unique
identification if—

(1) The items, as determined by the head of the agency, are to be used to
support a contlngency operation or to facilitate defense against or recovery from
nuclear, biological, chemical, or radiological attack; or

(2) A determination and findings has been executed concluding that it is more
cost effective for the Government requiring activity to assign, mark, and register the
unique item identifier after delivery, and the item is either acquired from a small
business concern, or is a commercial item acquired under FAR part 12 or part 8.

(1) The determination and findings shall be executed by—

(A) The Component Acquisition Executive for an acquisition category
(ACAT) I program; or

(B) The head of the contracting activity for all other programs.
(ii) The DoD Unique Identification Policy Office must receive a copy of the

determination and findings required by paragraph (b)(2)(@) of this subsection. Follow
the procedures at PGI 211.274-2.

211.274-3 Policy for valuation.

(a) It 1is DoD policy that contractors shall be required to identify the Government’s
unit acquisition cost for all deliverable end items to which item unique identification
applies.

(b) The Government’s unit acquisition cost is—

(1) For fixed-price type line, subline, or exhibit line items, the unit price
1dentified in the contract at the time of delivery;

(2) For cost-type or undefinitized line, subline, or exhibit line items, the
contractor’s estimated fully burdened unit cost to the Government at the time of
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delivery; and

(3) For items delivered under a time-and-materials contract, the contractor’s
estimated fully burdened unit cost to the Government at the time of delivery.

(¢) The Government’s unit acquisition cost of subassemblies, components, and parts
embedded in delivered items shall not be separately identified.

211.274-4 Policy for reporting of Government-furnished property.
(a) It 1is DoD policy that all Government-furnished property be recorded in the DoD

Item Unique Identification IUID) Registry, as defined in the clause at 252.211-7007,
Reporting of Government-Furnished Property.

(b) The following items are not required to be reported:
(1) Contractor-acquired property, as defined in FAR part 45.
(2) Property under any statutory leasing authority.

(3) Property to which the Government has acquired a lien or title solely because
of partial, advance, progress, or performance-based payments.

(4) Intellectual property or software.

(5) Real property.

(6) Property released as work in process.

(7) Non-serial managed items (reporting is limited to receipt transactions only).

211.274-5 Policy for assignment of Government-assigned serial numbers.
It 1is DoD policy that contractors apply Government-assigned serial numbers, such
as tail numbers/hull numbers and equipment registration numbers, in human-
readable format on major end items when required by law, regulatlon or military
operational necessity. The latest version of MIL-STD-ISO, Marking of U.S. Military
Property, shall be used for the marking of human-readable information.

211.274-6 Contract clauses.

(a)(1) Use the clause at 252.211-7003, Item Unique Identification and Valuation, in
solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, that require item identification or
valuation, or both, in accordance with 211.274-2 and 211.274-3.

(2) Identify in paragraph (c)(1)@(1) of the clause the contract line, subline, or
exhibit line item number and description of any item(s) below $5,000 in unit acqulsltlon
cost for which DoD item unique identification or a DoD recognized unique identification
equivalent is required in accordance with 211.274-2(a)(2).
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(3) Identify in paragraph (c)(1)@ii) of the clause the applicable attachment
number, when DoD item unique identification or a DoD recognized unique
1dentification equivalent is required in accordance with 211.274-2(a)(3)() through (v).

(b) Use the clause at 252.211-7007, Reporting of Government-Furnished Property,
1n solicitations and contracts that contain the clause at FAR 52.245-1, Government
Property.

(¢) Use the clause at 252.211-7008, Use of Government-Assigned Serial
Numbers, in solicitations and contracts, including solicitations and contracts using
FAR part 12 procedures for the acquisition of commercial items, that—

(1) Contain the clause at 252.211-7003, Item Unique Identification and
Valuation; and

(2) Require the contractor to mark major end items under the terms and
conditions of the contract.

211.275 Passive radio frequency identification.

211.275-1 Definitions.

“Bulk commodities,” “case,” “palletized unit load,” “passive RFID tag,” and “radio
frequency identification” are defined in the clause at 252.211-7006, Passive Radio
Frequency Identification.

2 <

211.275-2 Policy.

(a) Except as provided in paragraph (b) of this subsection, radio frequency
1dentification (RFID), in the form of a passive RFID tag, is requlred for cases and
palletized unit loads packaging levels and any additional consolidation level(s) deemed
necessary by the requiring activity for shipments of items that—

(1) Contain items in any of the following classes of supply, as defined in DoD
4140.1-R, DoD Supply Chain Materiel Management Regulation, AP1.1.11:

(1) Subclass of Class I — Packaged operational rations.

(1) Class II — Clothing, individual equipment, tentage, organizational tool
kits, hand tools, and administrative and housekeeping supplies and equipment.

(1) Class IIIP — Packaged petroleum, lubricants, oils, preservatives,
chemicals, and additives.

(iv) Class IV — Construction and barrier materials.
(v) Class VI — Personal demand items (non-military sales items).
(vi) Subclass of Class VIII — Medical materials (excluding pharmaceuticals,

biologicals, and reagents — suppliers should limit the mixing of excluded and non-
excluded materials).
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(vi1) Class IX — Repair parts and components including kits, assemblies and
subassemblies, reparable and consumable items required for maintenance support of
all equipment, excluding medical-peculiar repair parts; and

(2) Will be shipped to one of the locations listed at
http://www.acq.osd.mil/log/rfid/ or to—

(1) A location outside the contiguous United States when the shipment has
been assigned Transportation Priority 1; or

(11) Any additional location(s) deemed necessary by the requiring activity.

(b) The following are excluded from the requirements of paragraph (a) of this
subsection:

(1) Shipments of bulk commodities.

(2) Shipments to locations other than Defense Distribution Depots when the
contract includes the clause at FAR 52.213-1, Fast Payment Procedures.

211.275-3 Contract clause.

Use the clause at 252.211-7006, Passive Radio Frequency Identification, in solicitations
and contracts, including solicitations and contracts using FAR part 12 procedures for
the acquisition of commercial items, that will require shipment

of items meeting the criteria at 211.275-2, and complete paragraph (b)(1)(i1) of the
clause as appropriate.
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SUBPART 212.3—SOLICITATION PROVISIONS AND CONTRACT CLAUSES
FOR THE ACQUISITION OF COMMERCIAL ITEMS
(Revised July 31, 2014)

212.301 Solicitation provisions and contract clauses for the acquisition of
commercial items.

See DoD Class Deviation 2013-00019, Commercial Item Omnibus Clause for
Acquisitions Using the Standard Procurement System, issued September 25, 2013. This
class deviation allows the contracting officer to use the SPS clause logic capability to
automatically select the clauses that are applicable to the specific solicitation and
contract. The contracting officer shall ensure that the deviation clause is incorporated
into these solicitations and contracts because the deviation clause fulfills the statutory
requirements on auditing and subcontract clauses applicable to commercial items. The
deviation also authorizes adjustments to the deviation clause required by future
changes to the clause at 52.212-5 that are published in the FAR. This deviation is
effective for five years, or until otherwise rescinded.

(®) The following additional provisions and clauses apply to DoD solicitations and
contracts using FAR part 12 procedures for the acquisition of commercial items. If the
offeror has completed any of the following provisions listed in this paragraph
electronically as part of its annual representations and certifications at
https://www.acquisition.gov, the contracting officer shall consider this information
instead of requiring the offeror to complete these provisions for a particular solicitation.

(1) Use the FAR clause at 52.203-3, Gratuities, as prescribed in FAR 3.202, to
comply with 10 U.S.C. 2207.

(11) Use the clause at 252.203-7000, Requirements Relating to Compensation of
Former DoD Officials, as prescribed in 203.171-4(a), to comply with section 847 of Pub.
L. 110-181.

(111) Use the clause at 252.203-7003, Agency Office of the Inspector General, as
prescribed in 203.1004(a), to comply with section 6101 of Pub. L. 110-252 and 41 U.S.C.
3509.

(1v) Use the provision at 252.203-7005, Representation Relating to
Compensation of Former DoD Officials, as prescribed in 203.171-4(b).

(v) Use the provision at 252.204-7011, Alternative Line Item Structure, as
prescribed in 204.7109(b).

(vi) Use the clause at 252.204-7012, Safeguarding of Unclassified Controlled
Technical Information, as prescribed in 204.7303.

(vi1) Use the provision at 252.204-7013, Limitations on the Use or Disclosure of
Information by Litigation Support Solicitation Offerors, as prescribed in 204.7403(a), to
comply with 10 U.S.C. 129d.
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(vii1) Use the clause at 252.204-7014, Limitations on the Use or Disclosure of
Information by Litigation Support Contractors, as prescribed in 204.7403(b), to comply
with 10 U.S.C. 129d.

(ix) Use the clause at 252.204-7015, Disclosure of Information to Litigation
Support Contractors, as prescribed in 204.7403(c), to comply with 10 U.S.C. 129d.

(x) Use the clause at 252.205-7000, Provision of Information to Cooperative
Agreement Holders, as prescribed in 205.470, to comply with 10 U.S.C. 2416.

(x1) Use the provision at 252.209-7001, Disclosure of Ownership or Control by
the Government of a Terrorist Country, as prescribed in 209.104-70(a), to comply with
10 U.S.C 2327(b).

(xi1) Use the clause at 252.211-7003, Item Unique Identification and Valuation,
as prescribed in 211.274-6(a)(1).

(xi11) Use the provision at 252.211-7006, Passive Radio Frequency Identification,
as prescribed in 211.275-3.

(xiv) Use the clause at 252.211-7007, Reporting of Government-Furnished
Property, as prescribed in 211.274-6.

(xv) Use the clause at 252.211-7008, Use of Government-Assigned Serial
Numbers, as prescribed in 211.274-6(c).

(xvi) Use the provision at 252.215-7003, Requirements for Submission of Data
Other Than Certified Cost or Pricing Data—Canadian Commercial Corporation, as
prescribed at 215.408(3)(1).

(xvil) Use the clause at 252.215-7004, Requirement for Submission of Data other
Than Certified Cost or Pricing Data—Modifications—Canadian Commercial
Corporation, as prescribed at 215.408(3)(11).

(xviil) Use the provision at 252.215-7007, Notice of Intent to Resolicit, as
prescribed in 215.371-6.

(xix) Use the provision 252.215-7008, Only One Offer, as prescribed at
215.408(4).

(xx) Use the clause at 252.219-7003, Small Business Subcontracting Plan (DoD
Contracts), as prescribed in 219.708(b)(1)(A)(1), to comply with 15 U.S.C. 637. Use the
clause with its Alternate I when prescribed in 219.708(b)(1)(A)(2).

(xx1) Use the clause at 252.219-7004, Small Business Subcontracting Plan (Test
Program), as prescribed in 219.708(b)(1)(B), to comply with 15 U.S.C. 637 note.

(xxi1) Use the clause at 252.223-7008, Prohibition of Hexavalent Chromium, as
prescribed in 223.7306.

(xxi11) Use the provision at 252.225-7000, Buy American—Balance of Payments
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Program Certificate, as prescribed in 225.1101(1)(i), to comply with 41 U.S.C. chapter
83 and Executive Order 10582 of December 17, 1954, Prescribing Uniform Procedures
for Certain Determinations Under the Buy-American Act. Use the provision with its
Alternate I as prescribed in 225.1101(1)(1).

(xxiv) Use the clause at 252.225-7001, Buy American and Balance of Payments
Program, as prescribed in 225.1101(2)(1), to comply with 41 U.S.C. chapter 83 and
Executive Order 10582 of December 17, 1954, Prescribing Uniform Procedures for
Certain Determinations Under the Buy-American Act. Use the clause with its
Alternate I as prescribed in 225.1101(2)(1).

(xxv) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, as prescribed in 225.7003-5(a)(1), to comply with 10 U.S.C. 2533b.

(xxvi) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, as prescribed in 225.7003-5(a)(2), to comply with
10 U.S.C. 2533b.

(xxvi1) Use the provision at 252.225-7010, Commercial Derivative Military
Article—Specialty Metals Compliance Certificate, as prescribed in 225.7003-5(b), to
comply with 10 U.S.C. 2533b.

(xxviil) Use the clause at 252.225-7012, Preference for Certain Domestic
Commodities, as prescribed in 225.7002-3(a), to comply with 10 U.S.C. 2533a.

(xxix) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, as prescribed in 225.7002-3(b), to comply with 10 U.S.C. 2533a.

(xxx) Use the clause at 252.225-7016, Restriction on Acquisition of Ball and
Roller Bearings, as prescribed in 225.7009-5, to comply with section 8065 of Pub. L.
107-117 and the same restriction in subsequent DoD appropriations acts.

(xxx1) Use the clause at 252.225-7017, Photovoltaic Devices, as prescribed in
225.7017-4(a), to comply with section 846 of Pub. L. 111-383.

(xxx11) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, as
prescribed in 225.7017-4(b), to comply with section 846 of Pub. L. 111-383.

(xxx1i1) Use the provision at 252.225-7020, Trade Agreements Certificate, to
comply with 19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note. Alternate I also
1mplements section 886 of the National Defense Authorization Act for Fiscal Year 2008
(Pub. L. 110-181).

(A) Use the basic provision as prescribed in 225.1101(5)@1),

(B) Use the provision with its Alternate I as prescribed in 225.1101(5)(@11).

(xxx1v) Use the clause at 252.225-7021, Trade Agreements to comply with 19
U.S.C. 2501-2518 and 19 U.S.C. 3301 note.
(A) Use the basic clause as prescribed in 225.1101(6)(1).
(B) Use the clause with its Alternate II as prescribed in 225.1101(6)(111).

(xxxv) Use the provision at 252.225-7023, Preference for Products or Services
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from Afghanistan, as prescribed in 225.7703-4(a), to comply with section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(xxxvi) Use the clause at 252.225-7024, Requirement for Products or Services
from Afghanistan, as prescribed in 225.7703-4(b), to comply with section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(xxxvil) Use the clause at 252.225-7026, Acquisition Restricted to Products or
Services from Afghanistan, as prescribed in 225.7703-4(c), to comply with section 886 of
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(xxxviil) Use the clause at 252.225-7027, Restriction on Contingent Fees for
Foreign Military Sales, as prescribed in 225.7307(a), to comply with 22 U.S.C. 2779.

(xxxix) Use the clause at 252.225-7028, Exclusionary Policies and Practices of
Foreign Governments, as prescribed in 225.7307(b), to comply with 22 U.S.C. 2755.

(x1) Use the clause at 252.225-7029, Acquisition of Uniform Components for
Afghan Military or Afghan National Police, as prescribed in 225.7703-4(d).

(x11) Use the provision at 252.225-7031, Secondary Arab Boycott of Israel, as
prescribed in 225.7605, to comply with 10 U.S.C. 24101.

(xli1) Use the provision at 252.225-7035, Buy American—Free Trade
Agreements—Balance of Payments Program Certificate, to comply with 41 U.S.C.
chapter 83 and 19 U.S.C. 3301 note. Alternates II, III, and V also implement section
886 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(A) Use the basic provision as prescribed in 225.1101(9)@).

(B) Use the provision with its Alternate I as prescribed in 225.1101(9)@1).

(C) Use the provision with its Alternate II as prescribed in
225.1101(9)(ii1).

(D) Use the provision with its Alternate III as prescribed in
225.1101(9)(@v).

(E) Use the provision with its Alternate IV as prescribed in
295.1101(9)(v).

F) Use the provision with its Alternate V as prescribed in
225.1101(9)(v1).

(xli11) Use the clause at 252.225-7036, Buy American--Free Trade Agreements—
Balance of Payments Program to comply with 41 U.S.C. chapter 83 and 19 U.S.C. 3301
note. Alternates II, III, and V also implement section 886 of the National Defense
Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(A) Use the basic clause as prescribed in 225.1101(10)(1)(A).

(B) Use the clause with its Alternate I as prescribed in 225.1101(10)(1)(B).

(C) Use the clause with its Alternate II as prescribed in
225.1101(10)@)(A).

(D) Use the clause with its Alternate III as prescribed in
225.1101(10)G@)(B).

(E) Use the clause with its Alternate IV as prescribed in
225.1101(10)@)(C).

(F) Use the clause with its Alternate V as prescribed in
225.1101(10)@)(C).
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(xliv) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit
Breakers, as prescribed in 225.7006-4(a), to comply with 10 U.S.C. 2534(a)(3).

(xlv) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, as prescribed in 225.7006-4(b), to comply with 10 U.S.C. 2534(a)(3).

(xlvi) Use the clause at 252.225-7040, Contractor Personnel Supporting U.S.
Armed Forces Deployed Outside the United States, as prescribed in 225.7402-5(a).

(xlvi1) Use the clause at 252.225-7043, Antiterrorism/Force Protection Policy for
Defense Contractors Outside the United States, as prescribed in 225.7403-2.

(xlviii) Use the clause at 252.226-7001, Utilization of Indian Organizations,
Indian-Owned Economic Enterprises, and Native Hawaiian Small Business Concerns,
as prescribed in 226.104, to comply with section 8021 of Pub. L. 107-248 and similar
sections in subsequent DoD appropriations acts.

(xlix) Use the clause at 252.227-7013, Rights in Technical Data—
Noncommercial Items, as prescribed in 227.7103-6(a). Use the clause with its Alternate
I as prescribed in 227.7103-6(b)(1). Use the clause with its Alternate II as prescribed in
227.7103-6(b)(2), to comply with 10 U.S.C. 7317 and 17 U.S.C. 1301, et. seq.

() Use the clause at 252.227-7015, Technical Data—Commercial Items, as
prescribed in 227.7102-4(a)(1), to comply with 10 U.S.C. 2320. Use the clause with its
Alternate I as prescribed in 227.7102-4(a)(2), to comply with 10 U.S.C. 7317 and 17
U.S.C. 1301, et. seq.

(li) Use the clause at 252.227-7037, Validation of Restrictive Markings on
Technical Data, as prescribed in 227.7102-4(c).

(lin) Use the clause at 252.232-7003, Electronic Submission of Payment Requests
and Receiving Reports, as prescribed in 232.7004, to comply with 10 U.S.C. 2227.

(1) Use the clause at 252.232-7006, Wide Area WorkFlow Payment
Instructions, as prescribed in 232.7004(b).

(iv) Use the clause at 252.232-7009, Mandatory Payment by Governmentwide
Commercial Purchase Card, as prescribed in 232.1110.

(Iv) Use the clause at 252.232-7010, Levies on Contract Payments, as
prescribed in 232.7102.

(Ivi) Use the clause at 252.232-7011, Payments in Support of Emergencies and
Contingency Operations, as prescribed in 232.908.

(Ivii) Use the clause at 252.237-7010, Prohibition on Interrogation of Detainees
by Contractor Personnel, as prescribed in 237.173-5, to comply with section 1038 of
Pub. L. 111-84.

(Ivii) Use the clause at 252.237-7019, Training for Contractor Personnel
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Interacting with Detainees, as prescribed in 237.171-4, to comply with section 1092 of
Pub. L. 108-375.

(lix) Use the provision at 252.239-7017, Notice of Supply Chain Risk, as
prescribed in 239.7306(a), to comply with section 806 of Pub. L. 111-383, in all
solicitations for contracts involving the development or delivery of any information
technology, whether acquired as a service or as a supply.

(Ix) Use the clause at 252.239-7018, Supply Chain Risk, as prescribed in
239.7306(b), to comply with section 806 of Pub. L. 111-383, in all solicitations and
contracts involving the development or delivery of any information technology, whether
acquired as a service or as a supply.

(Ix1) Use the clause at 252.243-7002, Requests for Equitable Adjustment, as
prescribed in 243.205-71, to comply with 10 U.S.C. 2410.

(Ixii) Use the clause at 252.244-7000, Subcontracts for Commercial Items, as
prescribed in 244.403.

(Ixii1) Use the clause at 252.246-7003, Notification of Potential Safety Issues, as
prescribed in 246.371(a).

(Ixix) Use the clause at 252.246-7004, Safety of Facilities, Infrastructure, and
Equipment for Military Operations, as prescribed in 246.270-4, to comply with section
807 of Pub. L. 111-84.

(Ixv) Use the clause at 252.247-7003, Pass-Through of Motor Carrier Fuel
Surcharge Adjustment to the Cost Bearer, as prescribed in 247.207, to comply with
section 884 of Pub. L. 110-417.

(Ixvi) Use the provision at 252.247-7022, Representation of Extent of
Transportation by Sea, as prescribed in 247.574(a).

(Ixvi1) Use the basic or one of the alternates of the clause at 252.247-7023,
Transportation of Supplies by Sea, as prescribed in 247.574(b), to comply with the
Cargo Preference Act of 1904 (10 U.S.C. 2631(a)).

(A) Use the basic clause as prescribed in 247.574(b)(1).
(B) Use the alternate I clause as prescribed in 247.574(b)(2).
(C) Use the alternate II clause as prescribed in 247.574(b)(3).

(Ixviii) Use the clause at 252.247-7024, Notification of Transportation of
Supplies by Sea, as prescribed in 247.574(c).

(Ixix) Use the clause 252.247-7025, Reflagging or Repair Work, as prescribed in
247.574(d), to comply with 10 U.S.C. 2631(b).

(Ixx) Use the provision at 252.247-7026, Evaluation Preference for Use of
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Domestic Shipyards — Applicable to Acquisition of Carriage by Vessel for DoD Cargo in
the Coastwise or Noncontiguous Trade, as prescribed in 247.574(e), to comply with
section 1017 of Pub. L. 109-364.

(Ixx1) Use the clause at 252.247-7027, Riding Gang Member Requirements, as
prescribed in 247.574(f), to comply with section 3504 of the National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417).

(Ixxi1) Use the clause at 252.247-7028, Application for U.S Government
Shipping Documentation/Instructions, as prescribed in 247.207.

212.302 Tailoring of provisions and clauses for the acquisition of commercial
items.

(c¢) Tailoring inconsistent with customary commercial practice. The head of the

contracting activity is the approval authority within the DoD for waivers under FAR
12.302(c).
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225.871-3 General.
225.871-4 Statutory waivers.
225.871-5 Directed subcontracting.
225.871-6 Disposal of property.
225.871-7 Congressional notification.
225.872 Contracting with qualifying country sources.
225.872-1 General.
225.872-2 Applicability.
225.872-3 Solicitation procedures.
225.872-4 Individual determinations.
225.872-5 Contract administration.
225.872-6 Audit.
225.872-7 Industrial security for qualifying countries.
225.872-8 Subcontracting with qualifying country sources.
225.873 Waiver of United Kingdom commercial exploitation levies.
225.873-1 Policy.
225.873-2 Procedures.
SUBPART 225.9—-CUSTOMS AND DUTIES
225.900-70 Definition.
225.901 Policy.
225.902 Procedures.
225.903 Exempted supplies.
SUBPART 225.10-ADDITIONAL FOREIGN ACQUISITION REGULATIONS
225.1070 Clause deviations in overseas contracts.
SUBPART 225.11-SOLICITATION PROVISIONS AND CONTRACT CLAUSES
225.1100 Scope of subpart.
225.1101 Acquisition of supplies.
225.1103 Other provisions and clauses.

SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

225.7000

Scope of subpart.
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225.7001

225.7002

225.7002-1
225.7002-2
225.7002-3
225.7003

225.7003-1
225.7003-2
225.7003-3
225.7003-4
225.7003-5
225.7004

225.7004-1
225.7004-2
225.7004-3
225.7004-4
225.7005

225.7005-1
225.7005-2
225.7005-3
225.7006

225.7006-1
225.7006-2
225.7006-3
225.7006-4
225.7007

225.7007-1
225.7007-2
225.7007-3
225.7008

225.7009

225.7009-1
225.7009-2
225.7009-3
225.7009-4
225.7009-5
225.7010

225.7011

225.7011-1
225.7011-2
225.7011-3
225.7012

225.7012-1
225.7012-2
225.7012-3
225.7013

225.7014
225.7015
225.7016
225.7017
225.7017-1

Definitions.

Restrictions on food, clothing, fabrics, and hand or measuring tools.
Restrictions.

Exceptions.

Contract clauses.

Restrictions on acquisition of specialty metals.
Definitions.

Restrictions.

Exceptions.

One-time waiver.

Solicitation provision and contract clauses.
Restriction on acquisition of foreign buses.
Restriction.

Applicability.

Exceptions.

Waiver.

Restriction on certain chemical weapons antidote.
Restriction.

Exception.

Waiver.

Restriction on air circuit breakers for naval vessels.
Restriction.

Exceptions.

Waiver.

Solicitation provision and contract clause.
Restrictions on anchor and mooring chain.
Restrictions.

Waiver.

Contract clause.

Waiver of restrictions of 10 U.S.C. 2534.
Restriction on ball and roller bearings.

Scope.

Restriction.

Exception.

Waiver.

Contract clause.

Reserved.

Restriction on carbon, alloy, and armor steel plate.
Restriction.

Waiver.

Contract clause.

Restriction on supercomputers.

Restriction.

Waiver.

Contract clause.

Restrictions on construction or repair of vessels in foreign
shipyards.

Restrictions on military construction.

Restriction on overseas architect-engineer services.
Prohibition.

Utilization of domestic photovoltaic devices.
Definitions.

1998 EDITION



Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

225.7017-2 Restriction.
225.7017-3 Exceptions.
225.7017-4 Solicitation provisions and contract clauses.
SUBPART 225.71-OTHER RESTRICTIONS ON FOREIGN ACQUISITION
225.7100 Scope of subpart.
225.7101 Definitions.
225.7102 Forgings.
225.7102-1 Policy.
225.7102-2 Exceptions.
225.7102-3 Waiver.
225.7102-4 Contract clause.
SUBPART 225.72-REPORTING CONTRACT PERFORMANCE OUTSIDE
THE UNITED STATES
225.7201 Policy.
225.7202 Exception.
225.7203 Contracting officer distribution of reports.
225.7204 Solicitation provision and contract clauses.
SUBPART 225.73—ACQUISITIONS FOR FOREIGN MILITARY SALES
225.7300 Scope of subpart.
225.7301 General.
225.7302 Preparation of letter of offer and acceptance.
225.7303 Pricing acquisitions for FMS.
225.7303-1 Contractor sales to other foreign customers.
225.7303-2 Cost of doing business with a foreign government or an
international organization.
225.7303-3 Government-to-government agreements.
225.7303-4 Contingent fees.
225.7303-5 Acquisitions wholly paid for from nonrepayable funds.
225.7304 FMS customer involvement.
225.7305 Limitation of liability.
225.7306 Offset arrangements.
225.7307 Contract clauses.
SU]S3P§RTSZ25.74—DEFENSE CONTRACTORS OUTSIDE THE UNITED
TATE
225.7401 Contracts requiring performance or delivery in a foreign country.
225.7402 Contractor personnel supporting U.S. Armed Forces deployed
outside the United States.
225.7402-1 Scope.
225.7402-2 Definitions.
225.7402-3 Government support.
225.7402-4 Law of war training.
225.7402-5 Contract clauses.
225.7403 Antiterrorism/force protection.
225.7403-1 General.
225.7403-2 Contract clause.
225.7404 Contract administration in support of contingency operations.
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SUBPART 225.75-BALANCE OF PAYMENTS PROGRAM

225.7500
225.7501
225.7502
225.7503

Scope of subpart.
Policy.
Procedures.
Contract clauses.

SUBPART 225.76—-SECONDARY ARAB BOYCOTT OF ISRAEL

225.7601 Restriction.

225.7602 Procedures.

225.7603 Exceptions.

225.7604 Waivers.

225.7605 Solicitation provision.

SUBPART 225.77-ACQUISITIONS IN SUPPORT OF OPERATIONS IN

AFGHANISTAN

225.7700 Scope.

225.7701 Definitions.

225.7702 Acquisitions not subject to the enhanced authority to acquire
products or services from Afghanistan.

225.7702-1 Acquisition of small arms.

225.7702-2 Acquisition of uniform components for the Afghan military or the
Afghan policy.

225.7703 Enhanced authority to acquire products or services from
Afghanistan.

225.7703-1 Acquisition procedures.

225.7703-2 Determination requirements.

225.7703-3 Evaluating offers.

225.7703-4 Solicitation provisions and contract clauses.

225.7704 Acquisitions of products and services from South Caucasus/Central
and South Asian (SC/CASA) states in support of operations in
Afghanistan.

225.7704-1 Applicability of trade agreements.

225.7704-2 Applicability of Balance of Payments Program.

225.7704-3 Solicitation provisions and contract clauses.

SUBPART 225.78-ACQUISITIONS IN SUPPORT OF GEOGRAPHIC
COMBATANT COMMAND’S THEATER SECURITY COOPERATION

EFFORTS
225.7801 Policy.
SUBPART 225.79-EXPORT CONTROL
225.7900 Scope of subpart.
225.7901 Export-controlled items.
225.7901-1 Definitions.
225.7901-2 General.
225.7901-3 Policy.
225.7901-4 Contract clauses.
225.7902 Defense Trade Cooperation Treaty with the United Kingdom.
225.7902-1 Definitions.
225.7902-2 Purpose.
225.7902-3 Policy.
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225.7902-4 Procedures.
225.7902-5 Solicitation provision and contract clause.
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SUBPART 225.1-BUY AMERICAN-SUPPLIES
(Revised July 31, 2014)

225.101 General.

(a) For DoD, the following two-part test determines whether a manufactured end
product is a domestic end product:

(1) The end product is manufactured in the United States; and

(11) The cost of its U.S. and qualifying country components exceeds 50 percent of
the cost of all its components. This test is applied to end products only and not to
individual components.

(c) Additional exceptions that allow the purchase of foreign end products are listed
at 225.103.

225.103 Exceptions.
(a)@)(A) Public interest exceptions for certain countries are in 225.872.

(B) For procurements covered by the World Trade Organization Government
Procurement Agreement, the Under Secretary of Defense (Acquisition, Technology, and
Logistics) has determined that it is inconsistent with the public interest to apply the
Buy American statute to end products that are substantially transformed in the United
States.

(11)(A) Normally, use the evaluation procedures in subpart 225.5, but consider
recommending a public interest exception if the purposes of the Buy American statute
are not served, or in order to meet a need set forth in 10 U.S.C. 2533. For example, a
public interest exception may be appropriate—

(1) If accepting the low domestic offer will involve substantial foreign
expenditures, or accepting the low foreign offer will involve substantial domestic
expenditures;

(2) To ensure access to advanced state-of-the-art commercial
technology; or

(3) To maintain the same source of supply for spare and replacement
parts (also see paragraph (b)(@ii1)(B) of this section)—

(1) For an end item that qualifies as a domestic end product; or

(i1) In order not to impair integration of the military and
commercial industrial base.

(B) Except as provided in PGI 225.872-4, process a determination for a
public interest exception after consideration of the factors in 10 U.S.C. 2533—
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(1) At alevel above the contracting officer for acquisitions valued at or
below the simplified acquisition threshold;

(2) By the head of the contracting activity for acquisitions with a value
greater than the simplified acquisition threshold but less than $1.5 million; or

(3) By the agency head for acquisitions valued at $1.5 million or more.

(b)(1)) A determination that an article, material, or supply is not reasonably
available is required when domestic offers are insufficient to meet the requirement and
award is to be made on other than a qualifying country or eligible end product.

(1) Except as provided in FAR 25.103(b)(3), the determination shall be
approved—

(A) At alevel above the contracting officer for acquisitions valued at or
below the simplified acquisition threshold;

(B) By the chief of the contracting office for acquisitions with a value
greater than the simplified acquisition threshold but less than $1.5 million; or

(C) By the head of the contracting activity or immediate deputy for
acquisitions valued at $1.5 million or more.

(111) A separate determination as to whether an article is reasonably available
1s not required for the following articles. DoD has already determined that these
articles are not reasonably available from domestic sources:

(A) End products or components listed in 225.104(a).

(B) Spare or replacement parts that must be acquired from the original
foreign manufacturer or supplier.

(C) Foreign drugs acquired by the Defense Supply Center, Philadelphia,
when the Director, Pharmaceuticals Group, Directorate of Medical Materiel,
determines that only the requested foreign drug will fulfill the requirements.

(1v) Under coordinated acquisition (see Subpart 208.70), the determination is
the responsibility of the requiring department when the requiring department specifies
acquisition of a foreign end product.

(c) The cost of a domestic end product is unreasonable if it is not the low evaluated
offer when evaluated under Subpart 225.5.

225.105 Determining reasonableness of cost.
(b) Use an evaluation factor of 50 percent instead of the factors specified in FAR
95.105(b).

225.170 Acquisition from or through other Government agencies.
Contracting activities must apply the evaluation procedures in Subpart 225.5 when
using Federal supply schedules.
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SUBPART 225.70-AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND
OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION
(Revised July 31, 2014)

225.7000 Scope of subpart.

(a) This subpart contains restrictions on the acquisition of foreign products and
services, imposed by DoD appropriations and authorization acts and other statutes.
Refer to the acts to verify current applicability of the restrictions.

(b) Nothing in this subpart affects the applicability of the Buy American statute or
the Balance of Payments Program.

225.7001 Definitions.
As used in this subpart—

(a) “Bearing components” is defined in the clause at 252.225-7016, Restriction on
Acquisition of Ball and Roller Bearings.

(b) “Component” is defined in the clauses at 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals; 252.225-7012, Preference
for Certain Domestic Commodities; and 252.225-7016, Restriction on Acquisition of Ball
and Roller Bearings except that for use in 225.7007, the term has the meaning given in
the clause at 252.225-7019, Restriction on Acquisition of Anchor and Mooring Chain.

(c) “End product” is defined in the clause at 252.225-7012, Preference for Certain
Domestic Commodities.

(d) “Hand or measuring tools” means those tools listed in Federal supply
classifications 51 and 52, respectively.

(e) “Structural component of a tent” is defined in the clause at 252.225-7012,
Preference for Certain Domestic Commodities.

225.7002 Restrictions on food, clothing, fabrics, and hand or measuring tools.

225.7002-1 Restrictions.
The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment”).
Except as provided in subsection 225.7002-2, do not acquire—

(a) Any of the following items, either as end products or components, unless the
1items have been grown, reprocessed, reused, or produced in the United States:

(1) Food.

(2) Clothing and the materials and components thereof, other than sensors,
electronics, or other items added to, and not normally associated with, clothing and the
materials and components thereof. Clothing includes items such as outerwear,
headwear, underwear, nightwear, footwear, hosiery, handwear, belts, badges, and
nsignia. For additional guidance and examples, see PGI 225.7002-1(a)(2).

1998 EDITION 225.70-1


http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7016
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7009
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7012
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7016
http://www.acq.osd.mil/dpap/dars/dfars/html/current/225_70.htm#225.7007
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7019
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7012
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7012
http://www.acq.osd.mil/dpap/dars/dfars/html/current/225_70.htm#225.7002-2
http://www.acq.osd.mil/dpap/dars/pgi/pgi_htm/PGI225_70.htm#225.7002-1

Defense Federal Acquisition Regulation Supplement

Part 225—Foreign Acquisition

(3)@) Tents and the structural components of tents;
(11) Tarpaulins; or
(111) Covers.

(4) Cotton and other natural fiber products.

(5) Woven silk or woven silk blends.
(6) Spun silk yarn for cartridge cloth.

(7) Synthetic fabric or coated synthetic fabric, including all textile fibers and
yarns that are for use in such fabrics.

(8) Canvas products.

(9) Wool (whether in the form of fiber or yarn or contained in fabrics, materials,
or manufactured articles).

(10) Any item of individual equipment (Federal Supply Class 8465)
manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in
this paragraph (a).

(b) Hand or measuring tools, unless the tools were produced in the United States.
For additional guidance, see PGI 225.7002-1(b).

225.7002-2 Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

(a) Acquisitions at or below the simplified acquisition threshold.

(b) Acquisitions of any of the items in 225.7002-1, if the Secretary concerned
determines that items grown, reprocessed, reused, or produced in the United States
cannot be acquired as and when needed in a satisfactory quality and sufficient quantity
at U.S. market prices. (See the requirement in 205.301 for synopsis within 7 days after
contract award when using this exception.)

(1) The following officials are authorized, without power of redelegation, to
make such a domestic nonavailability determination:

(1) The Under Secretary of Defense (Acquisition, Technology, and Logistics).
(11) The Secretary of the Army.
(111) The Secretary of the Navy.

(iv) The Secretary of the Air Force.
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(v) The Director of the Defense Logistics Agency.
(2) The supporting documentation for the determination shall include—

(1) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(1) A written certification by the requiring activity, with specificity, why
such alternatives are unacceptable.

(3) Defense agencies other than the Defense Logistics Agency shall follow the
procedures at PGI 225.7002-2(b)(3) when submitting a request for a domestic
nonavailability determination.

(4) Follow the procedures at PGI 225.7002-2(b)(4) for reciprocal use of domestic
nonavailability determinations.

(c) Acquisitions of items listed in FAR 25.104(a).
(d) Acquisitions outside the United States in support of combat operations.

(e) Acquisitions of perishable foods by or for activities located outside the United
States for personnel of those activities.

(f) Acquisitions of food or hand or measuring tools—
(1) In support of contingency operations; or

(2) For which the use of other than competitive procedures has been approved
on the basis of unusual and compelling urgency in accordance with FAR 6.302-2.

(g) Emergency acquisitions by activities located outside the United States for
personnel of those activities.

(h) Acquisitions by vessels in foreign waters.

(1) Acquisitions of items specifically for commissary resale.

() Acquisitions of incidental amounts of cotton, other natural fibers, or wool
incorporated in an end product, for which the estimated value of the cotton, other
natural fibers, or wool--

(1) Is not more than 10 percent of the total price of the end product; and
(2) Does not exceed the simplified acquisition threshold.

(k) Acquisitions of waste and byproducts of cotton or wool fiber for use in the
production of propellants and explosives.

() Acquisitions of foods manufactured or processed in the United States, regardless
of where the foods (and any component if applicable) were grown or produced.
However, in accordance with Section 8118 of the DoD Appropriations Act for Fiscal
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Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood
manufactured or processed in the United States or fish, shellfish, or seafood contained
in foods manufactured or processed in the United States.

(m) Acquisitions of fibers and yarns that are for use in synthetic fabric or coated
synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself),
if—

(1) The fabric is to be used as a component of an end product that is not a
textile product. Examples of textile products, made in whole or in part of fabric,
include—

(1) Draperies, floor coverings, furnishings, and bedding (Federal Supply
Group 72, Household and Commercial Furnishings and Appliances);

(11) Items made in whole or in part of fabric in Federal Supply Group 83,
Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group 84, Clothmg,
Individual Equipment and Insignia;

(111) Upholstered seats (whether for household, office, or other use); and
(1iv) Parachutes (Federal Supply Class 1670); or

(2) The fibers and yarns are para-aramid fibers and continuous filament para-
aramid yarns manufactured in a qualifying country.

(n) Acquisitions of chemical warfare protective clothing when the acquisition
furthers an agreement with a qualifying country. (See 225.872 and the requirement in
205.301 for synopsis within 7 days after contract award when using this exception.)

225.7002-3 Contract clauses.

See DoD Class Deviation 2014-00010, Acquisition of the American Flag, issued
February 21, 2014. This deviation is effective for contract actions issued using DoD
funds appropriated by the Department of Defense Appropriations Act, 2014 (Pub. L.
113-76, Division C).

Unless an exception applies—

(a) Use the clause at 252.225-7012, Preference for Certain Domestic Commodities,
in solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, that exceed the
simplified acquisition threshold.

(b) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, in solicitations and contracts, including solicitations and contracts
using FAR part 12 procedures for the acqulsltlon of commercial items, that exceed the
simplified acquisition threshold that require delivery of hand

or measuring tools.

225.7003 Restrictions on acquisition of specialty metals.
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225.7003-1 Definitions.
As used in this section—

(a) “Assembly,” “commercial derivative military article,” “commercially available
off-the-shelf item,” “component,” “electronic component,” “end item,” “high performance
magnet,” “required form,” and “subsystem” are defined in the clause at 252.225-7009,
Restriction on Acquisition of Certain Articles Containing Specialty Metals.

(b) “Automotive item”—

(1) Means a self-propelled military transport tactical vehicle, primarily
intended for use by military personnel or for carrying cargo, such as—

(1) A high-mobility multipurpose wheeled vehicle;

(11) An armored personnel carrier; or

(111) A troop/cargo-carrying truckcar, truck, or van; and

(2) Does not include—

(1) A commercially available off-the-shelf vehicle; or

(11) Construction equipment (such as bulldozers, excavators, lifts, or loaders)
or other self-propelled equipment (such as cranes or aircraft ground support
equipment).

() “Produce” and “specialty metal” are defined in the clauses at 252.225-7008,

Restriction on Acquisition of Specialty Metals, and 252.225-7009, Restriction on
Acquisition of Certain Articles Containing Specialty Metals.

225.7003-2 Restrictions.
The following restrictions implement 10 U.S.C. 2533b. Except as provided in 225.7003-
3—

(a) Do not acquire the following items, or any components of the following items,
unless any specialty metals contained in the items or components are melted or
produced in the United States (also see guidance at PGI 225.7003-2(a)):

(1) Aircraft.

(2) Missile or space systems.
(3) Ships.

(4) Tank or automotive items.
(5) Weapon systems.

(6) Ammunition.

(b) Do not acquire a specialty metal (e.g., raw stock, including bar, billet, slab, wire,
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plate, and sheet; castings; and forgings) as an end item, unless the specialty metal is
melted or produced in the United States. This restriction applies to specialty metal
acquired by a contractor for delivery to DoD as an end item, in addition to specialty
metal acquired by DoD directly from the entity that melted or produced the specialty
metal.

225.7003-3 Exceptions.

(a) Acquisitions in the following categories are not subject to the restrictions in
225.7003-2:

(1) Acquisitions at or below the simplified acquisition threshold.
(2) Acquisitions outside the United States in support of combat operations.
(3) Acquisitions in support of contingency operations.

(4) Acquisitions for which the use of other than competitive procedures has
been approved on the basis of unusual and compelling urgency in accordance with FAR
6.302-2.

(5) Acquisitions of items specifically for commissary resale.

(6) Acquisitions of items for test and evaluation under the foreign comparative
testing program (10 U.S.C. 2350a(g)). However, this exception does not apply to any
acquisitions under follow-on production contracts.

(b) One or more of the following exceptions may apply to an end item or component
that includes any of the following, under a prime contract or subcontract at any tier.
The restrictions in 225.7003-2 do not apply to the following:

(1) Electronic components, unless the Secretary of Defense, upon the
recommendation of the Strategic Materials Protection Board pursuant to 10 U.S.C. 187,
determines that the domestic availability of a particular electronic component is critical
to national security.

(2)@) Commercially available off-the-shelf (COTS) items containing specialty
metals, except the restrictions do apply to contracts or subcontracts for the acquisition

of—

(A) Specialty metal mill products, such as bar, billet, slab, wire, plate,
and sheet, that have not been incorporated into end items, subsystems assembhes or
components Specialty metal supply contracts issued by COTS producers are not
subcontracts for the purposes of this exception;

(B) Forgings or castings of specialty metals, unless the forgings or
castings are incorporated into COTS end items, subsystems, or assemblies;

(C) Commercially available high performance magnets that contain
specialty metal, unless such high performance magnets are incorporated into COTS end
items or subsystems (see PGI 225.7003-3(b)(6) for a table of applicability of specialty
metals restrictions to magnets); and
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(D) COTS fasteners, unless—

(I) The fasteners are incorporated into COTS end items,
subsystems, or assemblies; or

(2) The fasteners qualify for the commercial item exception in
paragraph (b)(3) of this subsection.

(11) If this exception is used for an acquisition of COTS end items valued at
$5 million or more per item, the acquiring department or agency shall submit an

annual report to the Director, Defense Procurement and Acquisition Policy, in
accordance with the procedures at PGI 225.7003-3(b)(2).

(3) Fasteners that are commercial items and are acquired under a contract or
subcontract with a manufacturer of such fasteners, if the manufacturer has certified
that it will purchase, during the relevant calendar year, an amount of domestically
melted or produced specialty metal, in the required form, for use in the production of
fasteners for sale to DoD and other customers, that is not less than 50 percent of the
total amount of the specialty metal that the manufacturer will purchase to carry out
the production of such fasteners for all customers.

(4) Items listed in 225.7003-2(a), manufactured in a qualifying country or
containing specialty metals melted or produced in a qualifying country.

(5) Specialty metal in any of the items listed in 225.7003-2 if the USD(AT&L),
or an official authorized in accordance with paragraph (b)(5)(1) of this subsection,
determines that specialty metal melted or produced in the United States cannot be
acquired as and when needed at a fair and reasonable price in a satisfactory quality, a

sufficient quantity, and the required form (i.e., a domestic nonavailability
determination). See guidance in PGI 225.7003-3(b)(5).

(1) The Secretary of the military department concerned is authorized,
without power of redelegation, to make a domestic nonavailability determination that
applies to only one contract.

The supporting documentation for the determination shall include—

(A) An analysis of alternatives that would not require a domestic
nonavailability determination; and

(B) Written documentation by the requiring activity, with specificity,
why such alternatives are unacceptable.

(1) A domestic nonavailability determination that applies to more than one
contract (i.e., a class domestic nonavailability determination), requires the approval of

the USD(AT&L).

(A) At least 30 days before making a domestic nonavailability
determination that would apply to more than one contract, the USD(AT&L) will, to the
maximum extent practicable, and in a manner consistent with the protection of
national security and confidential business information—
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(I) Publish a notice on the Federal Business Opportunities website
(www.FedBizOpps.gov or any successor site) of the intent to make the domestic
nonavailability determination; and

(2) Solicit information relevant to such notice from interested
parties, including producers of specialty metal mill products.

(B) The USD(AT&L)—

(I) Will take into consideration all information submitted in
response to the notice in making a class domestic nonavailability determination;

(2) May consider other relevant information that cannot be made
part of the public record consistent with the protection of national security information
and confidential business information; and

(3) Will ensure that any such domestic nonavailability
determination and the rationale for the determination are made publicly available to
the maximum extent consistent with the protection of national security and
confidential business information.

(6) End items containing a minimal amount of otherwise noncompliant
specialty metals (i.e., specialty metals not melted or produced in the United States that
are not covered by another exception listed in this paragraph (b)), if the total weight of
noncompliant specialty metal does not exceed 2 percent of the total weight of all
specialty metal in the end item. This exception does not apply to high performance
magnets containing specialty metals. See PGI 225.7003-3(b)(6) for a table of
applicability of specialty metals restrictions to magnets.

(¢) Compliance for commercial derivative military articles. The restrictions at
225.7003-2(a) do not apply to an item acquired under a prime contract if—

(1) The offeror has certified, and subsequently demonstrates, that the offeror
and its subcontractor(s) will individually or collectively enter into a contractual
agreement or agreements to purchase a sufficient quantity of domestically melted or
produced specialty metal in accordance with the provision at 252.225-7010; and

(2) The USD(AT&L), or the Secretary of the military department concerned,
determines that the item is a commercial derivative military article (defense agencies
see procedures at PGI 225.7003-3(c)). The contracting officer shall submit the offeror’s
certification and a request for a determination to the appropriate official, through
agency channels, and shall notify the offeror when a decision has been made.

(d) National security waiver. The USD(AT&L) may waive the restrictions at
225.7003-2 if the USD(AT&L) determines in writing that acceptance of the item is
necessary to the national security interests of the United States (see procedures at

PGI 225.7003-3(d)). This authority may not be delegated.

(1) The written determination of the USD(AT&L)—

(1) Shall specify the quantity of end items to which the national security
waiver applies;
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(1) Shall specify the time period over which the national security waiver
applies; and

(111) Shall be provided to the congressional defense committees before the
determination is executed, except that in the case of an urgent national security
requirement, the determination may be provided to the congressional defense
committees up to 7 days after it is executed.

(2) After making such a determination, the USD(AT&L) will—

(1) Ensure that the contractor or subcontractor responsible for the
noncompliant specialty metal develops and implements an effective plan to ensure
future compliance; and

(1) Determine whether or not the noncompliance was knowing and willful.
If the USD(AT&L) determines that the noncompliance was knowing and willful, the
appropriate debarring and suspending official shall consider suspending or debarring
the contractor or subcontractor until such time as the contractor or subcontractor has
effectively addressed the issues that led to the noncompliance.

(3) Because national security waivers will only be granted when the acquisition
In question is necessary to the national security interests of the United States, the
requirement for a plan will be applied as a condition subsequent, and not a condition
precedent, to the granting of a waiver.

225.7003-4 One-time waiver.
DoD may accept articles containing specialty metals that are not in compliance with
the specialty metals clause of the contract if—

(a) Final acceptance takes place before September 30, 2010;

(b) The specialty metals were incorporated into items (whether end items or
components) produced, manufactured, or assembled in the United States before October
17, 2006;

(c) The contracting officer determines in writing that—

(1) It would not be practical or economical to remove or replace the specialty
metals incorporated in such items or to substitute items containing compliant
materials;

(2) The contractor and any subcontractor responsible for providing items
containing non-compliant specialty metals have in place an effective plan to ensure
compliance with the specialty metals clause of the contract for future items produced,
manufactured, or assembled in the United States; and

(3) The non-compliance was not knowing or willful;

(d) The determination is approved by—
(1) The USD(AT&L); or
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(2) The service acquisition executive of the military department concerned; and

(e) Not later than 15 days after approval of the determination, the contracting
officer posts a notice on the Federal Business Opportunities website at
www.FedBizOpps.gov, stating that a waiver for the contract has been granted under
Section 842(b) of the National Defense Authorization Act for Fiscal Year 2007 (Pub. L.
109-364).

225.7003-5 Solicitation provision and contract clauses.

(a) Unless the acquisition is wholly exempt from the specialty metals restrictions at
225.7003-2 because the acquisition is covered by an exception in 225.7003-3(a) or (d)
(but see paragraph (d) of this subsection)—

(1) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, in solicitations and contracts, including solicitations and contracts using FAR
part 12 procedures for the acquisition of commercial items, that—

(1) Exceed the simplified acquisition threshold; and
(1) Require the delivery of specialty metals as end items.

(2) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, in solicitations and contracts, including
solicitations and contracts using FAR part 12 procedures for the acquisition of
commercial items, that—

(1) Exceed the simplified acquisition threshold; and

(1) Require delivery of any of the following items, or components of the
following items, if such items or components contain specialty metal:

(A) Aircraft.
(B) Missile or space systems.
(C) Ships.
(D) Tank or automotive items.
(E) Weapon systems.
(F) Ammunition.
(b) Use the provision at 252.225-7010, Commercial Derivative Military Article—

Specialty Metals Compliance Certificate, in solicitations, including solicitations using
FAR part 12 procedures for the acquisition of commercial items,—

(1) That contain the clause at 252.225-7009; and
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(2) For which the contracting officer anticipates that one or more offers of
commercial derivative military articles may be received.

(c) If an agency cannot reasonably determine at time of acquisition whether some or
all of the items will be used in support of combat operations or in support of contingency
operations, the contracting officer should not rely on the exception at 225.7003-3(a)(2)
or (3), but should include the appropriate specialty metals clause or provision in the
solicitation and contract.

(d) If the solicitation and contract require delivery of a variety of contract line items
containing specialty metals, but only some of the items are subject to domestic specialty
metals restrictions, identify in the Schedule those items that are subject to the
restrictions.

225.7004 Restriction on acquisition of foreign buses.

225.7004-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire a multipassenger motor vehicle (bus)
unless it i1s manufactured in the United States or Canada.

225.7004-2 Applicability.
Apply this restriction if the buses are purchased, leased, rented, or made available
under contracts for transportation services.

225.7004-3 Exceptions.
This restriction does not apply in any of the following circumstances:

(a) Buses manufactured outside the United States and Canada are needed for
temporary use because buses manufactured in the United States or Canada are not
available to satisfy requirements that cannot be postponed. Such use may not,
however, exceed the lead time required for acquisition and delivery of buses
manufactured in the United States or Canada.

(b) The requirement for buses is temporary in nature. For example, to meet a
special, nonrecurring requirement or a sporadic and infrequent recurring requirement,
buses manufactured outside the United States and Canada may be used for temporary
periods of time. Such use may not, however, exceed the period of time needed to meet
the special requirement.

(¢) Buses manufactured outside the United States and Canada are available at no
cost to the U.S. Government.

(d) The acquisition is for an amount at or below the simplified acquisition threshold.

225.7004-4 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7005 Restriction on certain chemical weapons antidote.
225.7005-1 Restriction.

In accordance with 10 U.S.C. 2534, do not acquire chemical weapons antidote contained
1n automatic injectors, or the components for such injectors, unless the chemical
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weapons antidote or component is manufactured in the United States or Canada by a
company that—

(a) Has received all required regulatory approvals; and

(b) Has the plant, equipment, and personnel to perform the contract in the United
States or Canada at the time of contract award.

225.7005-2 Exception.
This restriction does not apply if the acquisition is for an amount at or below the
simplified acquisition threshold.

225.7005-3 Waiver.
The waiver criteria at 225.7008(a) apply to this restriction.

225.7006 Restriction on air circuit breakers for naval vessels.

225.7006-1 Restriction.
In accordance with 10 U.S.C. 2534, do not acquire air circuit breakers for naval vessels
unless they are manufactured in the United States or Canada.

225.7006-2 Exceptions.
This restriction does not apply if the acquisition is—

(a) For an amount at or below the simplified acquisition threshold; or

(b) For spare or repair parts needed to support air circuit breakers manufactured
outside the United States. Support includes the purchase of spare air circuit breakers
when those from alternate sources are not interchangeable.

225.7006-3 Waiver.
(a) The waiver criteria at 225.7008(a) apply to this restriction.

(b) The Under Secretary of Defense (Acquisition, Technology, and Logistics) has
waived the restriction for air circuit breakers manufactured in the United Kingdom.
See 225.7008.

225.7006-4 Solicitation provision and contract clause.

(a) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit Breakers,
1n solicitations, including solicitations using FAR part 12 procedures for the acquisition
of commercial items, that require air circuit breakers for naval vessels
unless--

(1) An exception applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the provision.

(b) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
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Breakers, in solicitations and contracts, including solicitations and contracts using
FAR part 12 procedures for the acquisition of commercial items, that require air circuit
breakers for naval vessels unless—

(1) An exception at 225.7006-2 applies; or

(2) A waiver has been granted, other than the waiver for the United Kingdom,
which has been incorporated into the clause.

225.7007 Restrictions on anchor and mooring chain.
225.7007-1 Restrictions.

(a) In accordance with Section 8041 of the Fiscal Year 1991 DoD Appropriations Act
(Pub. L. 101-511) and similar sections in subsequent DoD appropriations acts, do not
acquire welded shipboard anchor and mooring chain, four inches or less in dlameter
unless--

(1) It is manufactured in the United States, including cutting, heat treating,
quality control, testing, and welding (both forging and shot blasting process); and

(2) The cost of the components manufactured in the United States exceeds 50
percent of the total cost of components.

(b) 10 U.S.C. 2534 also restricts acquisition of welded shipboard anchor and
mooring chain, four inches or less in diameter, when used as a component of a naval
vessel. However, the Appropriations Act restriction described in paragraph (a) of this
subsection takes precedence over the restriction of 10 U.S.C. 2534.

225.7007-2 Waiver.

(a) The Secretary of the department responsible for acquisition may waive the
restriction in 225.7007-1(a), on a case-by-case basis, if--

(1) Sufficient domestic suppliers are not available to meet DoD requirements on
a timely basis; and

(2) The acquisition is necessary to acquire capability for national security
purposes.

(b) Document the waiver in a written determination and findings containing--
(1) The factors supporting the waiver; and

(2) A certification that the acquisition must be made in order to acquire
capability for national security purposes.

(c) Provide a copy of the determination and findings to the House and Senate
Committees on Appropriations.

225.7007-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7019, Restriction on
Acquisition of Anchor and Mooring Chain, in solicitations and contracts requiring
welded shipboard anchor or mooring chain four inches or less in diameter.

225.7008 Waiver of restrictions of 10 U.S.C. 2534.

(a) When specifically authorized by reference elsewhere in this subpart, the
restrictions on certain foreign purchases under 10 U.S.C. 2534(a) may be waived as
follows:

(1)@ The Under Secretary of Defense (Acquisition, Technology, and Logistics)
(USD(AT&L)), without power of delegation, may waive a restriction for a particular
item for a particular foreign country upon determination that—

(A) United States producers of the item would not be jeopardized by
competition from a forelgn country, and that country does not discriminate against
defense items produced in the United States to a greater degree than the United States
discriminates against defense items produced in that country; or

(B) Application of the restriction would impede cooperative programs
entered into between DoD and a foreign country, or would impede the reciprocal
procurement of defense items under a memorandum of understanding providing for
reciprocal procurement of defense items under 225.872, and that country does not
discriminate against defense items produced in the United States to a greater degree
than the United States discriminates against defense items produced in that country.

(11) A notice of the determination to exercise the waiver authority shall be
published in the Federal Register and submitted to the congressional defense
committees at least 15 days before the effective date of the waiver.

(111) The effective period of the waiver shall not exceed 1 year.

(iv) For contracts entered into prior to the effective date of a waiver,
provided adequate consideration is received to modify the contract, the waiver shall be
applied as directed or authorized in the waiver to—

(A) Subcontracts entered into on or after the effective date of the
waiver; and

(B) Options for the procurement of items that are exercised after the
effective date of the waiver, if the option prices are adjusted for any reason other than
the application of the waiver.

(2) The head of the contracting activity may waive a restriction on a case-by-
case basis upon execution of a determination and findings that any of the following
applies:

(1) The restriction would cause unreasonable delays.

(11) Satisfactory quality items manufactured in the United States or Canada
are not available.
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(111) Application of the restriction would result in the existence of only one
source for the item in the United States or Canada.

(iv) Application of the restriction is not in the national security interests of
the United States.

(v) Application of the restriction would adversely affect a U.S. company.

(3) A restriction is waived when it would cause unreasonable costs. The cost of
an item of U.S. or Canadian origin is unreasonable if it exceeds 150 percent of the
offered price, inclusive of duty, of items that are not of U.S. or Canadian origin.

(b) In accordance with the provisions of paragraphs (a)(1)@1) through (ii1) of this
section, the USD(AT&L) has waived the restrictions of 10 U.S.C. 2534(a) for certain
items manufactured in the United Kingdom, including air circuit breakers for naval
vessels (see 225.7006).

225.7009 Restriction on ball and roller bearings.

225.7009-1 Scope.
This section implements Section 8065 of the Fiscal Year 2002 DoD Appropriations Act
(Pub. L. 107-117) and the same restriction in subsequent DoD appropriations acts.

225.7009-2 Restriction.
(a) Do not acquire ball and roller bearings unless—
(1) The bearings are manufactured in the United States or Canada; and

(2) For each ball or roller bearing, the cost of the bearing components
manufactured in the United States or Canada exceeds 50 percent of the total cost of the
bearing components of that ball or roller bearing.

(b) The restriction at 225.7003-2 may also apply to bearings that are made from
specialty metals, such as high carbon chrome steel (bearing steel).

225.7009-3 Exception.

The restriction in 225.7009-2 does not apply to contracts or subcontracts for the
acquisition of commercial items, except for commercial ball and roller bearings acquired
as end items.

225.7009-4 Waiver.

The Secretary of the department responsible for acquisition or, for the Defense Logistics
Agency, the Component Acquisition Executive, may waive the restriction in 225.7009-2,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that--

(a) Adequate domestic supplies are not available to meet DoD requirements on a
timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.
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225.7009-5 Contract clause.

Use the clause at 252.225-7016, Restriction on Acquisition of Ball and Roller Bearings,
1n solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, unless—

(a) The items being acquired are commercial items other than ball or roller bearings
acquired as end items;

(b) The items being acquired do not contain ball and roller bearings; or
(¢) A waiver has been granted in accordance with 225.7009-4.
225.7010 Reserved.
225.7011 Restriction on carbon, alloy, and armor steel plate.
225.7011-1 Restriction.

(a) In accordance with Section 8111 of the Fiscal Year 1992 DoD Appropriations Act
(Pub. L. 102-172) and similar sections in subsequent DoD appropriations acts, do not
acquire any of the following types of carbon, alloy, or armor steel plate for use in a
Government-owned facility or a facility under the control of (e.g., leased by) DoD, unless
it is melted and rolled in the United States or Canada:

(1) Carbon, alloy, or armor steel plate in Federal Supply Class 9515.

(2) Carbon, alloy, or armor steel plate described by specifications of the
American Society for Testing Materials or the American Iron and Steel Institute.

(b) This restriction—

(1) Applies to the acquisition of carbon, alloy, or armor steel plate as a finished
steel mill product that may be used “as is” or may be used as an intermediate material
for the fabrication of an end product; and

(2) Does not apply to the acquisition of an end product (e.g., a machine tool), to
be used in the facility, that contains carbon, alloy, or armor steel plate as a component.

225.7011-2 Waiver.

The Secretary of the department responsible for acquisition may waive this restriction,
on a case-by-case basis, by certifying to the House and Senate Committees on
Appropriations that—

(a) Adequate U.S. or Canadian supplies are not available to meet DoD
requirements on a timely basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7011-3 Contract clause.
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Unless a waiver has been granted, use the clause at 252.225-7030, Restriction on
Acquisition of Carbon, Alloy, and Armor Steel Plate, in solicitations and contracts
that—

(a) Require the delivery to the Government of carbon, alloy, or armor steel plate
that will be used in a Government-owned facility or a facility under the control of DoD;
or

(b) Require contractors operating in a Government-owned facility or a facility under
the control of DoD to purchase carbon, alloy, or armor steel plate.

225.7012 Restriction on supercomputers.

225.7012-1 Restriction.

In accordance with Section 8112 of Pub. L. 100-202, and similar sections in subsequent
DoD appropriations acts, do not purchase a supercomputer unless it is manufactured in
the United States.

225.7012-2 Waiver.
The Secretary of Defense may waive this restriction, on a case-by-case basis, after
certifying to the Armed Services and Appropriations Committees of Congress that—

(a) Adequate U.S. supplies are not available to meet requirements on a timely
basis; and

(b) The acquisition must be made in order to acquire capability for national security
purposes.

225.7012-3 Contract clause.

Unless a waiver has been granted, use the clause at 252.225-7011, Restriction on
Acquisition of Supercomputers, in solicitations and contracts for the acquisition of
supercomputers.

225.7013 Restrictions on construction or repair of vessels in foreign
shipyards.
In accordance with 10 U.S.C. 7309 and 7310—

(a) Do not award a contract to construct in a foreign shipyard--

(1) A vessel for any of the armed forces; or

(2) A major component of the hull or superstructure of a vessel for any of the
armed forces; and

(b) Do not overhaul, repair, or maintain in a foreign shipyard, a naval vessel (or any
other vessel under the Jurlsdlctlon of the Secretary of the Navy) homeported in the
United States. This restriction does not apply to voyage repairs.

225.7014 Restrictions on military construction.

(a) For restriction on award of military construction contracts to be performed in
the United States outlying areas in the Pacific and on Kwajalein Atoll, or in countries
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bordering the Arabian Sea, see 236.273(a).

(b) For restriction on acquisition of steel for use in military construction projects,
see 236.274.

225.7015 Restriction on overseas architect-engineer services.

For restriction on award of architect-engineer contracts to be performed in Japan, in
any North Atlantic Treaty Organization member country, or in countries bordering the
Arabian Sea, see 236.602-70.

225.7016 Prohibition on requiring the use of fire-resistant rayon fiber.

In accordance with section 821 of the National Defense Authorization Act for Fiscal
Year 2011, do not include in any solicitation issued before January 1, 2015, a
requirement that proposals submitted pursuant to such solicitation shall include the
use of fire-resistant rayon fiber. However, this does not preclude issuing a solicitation
that allows offerors to propose the use of fire-resistant rayon fiber.

225.7017 Utilization of domestic photovoltaic devices.
225.7017-1 Definitions. As used in this section—

“Covered contract” means an energy savings performance contract, a utility service
contract, or a private housing contract awarded by DoD, if such contract results in DoD
ownership of photovoltaic devices, by means other than DoD purchase as end products.
DoD is deemed to own a photovoltaic device if the device 15—

(1) Installed on DoD property or in a facility owned by DoD; and
(2) Reserved for the exclusive use of DoD for the full economic life of the device.

“Designated country photovoltaic device,” “domestic photovoltaic device,” “foreign

photovoltaic device,” “Free Trade Agreement country photovoltaic device,”

“photovoltaic device,” “qualifying country photovoltaic device,” and “U.S.-made
photovoltaic device” are defined in the clause at 252.225-7017, Photovoltaic Devices.

225.7017-2 Restriction.

In accordance with section 846 of the National Defense Authorization Act for Fiscal
Year 2011, photovoltaic devices provided under any covered contract shall comply with
41 U.S.C. chapter 83, Buy American, subject to the exceptions to that statute provided
in the Trade Agreements Act of 1979 (19 U.S.C. 2501 et seq.) or otherwise provided by
law.

225.7017-3 Exceptions.

DoD requires the contractor to utilize domestic photovoltaic devices in covered
contracts, with the following exceptions:

(a) Qualifying country. Qualifying country photovoltaic devices may be utilized in
any covered contract, because 225.103(a)(1)(A) provides an exception to the Buy
American statute for products of qualifying countries, as defined in 225.003.
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(b) Buy American—unreasonable cost. For a covered contract that utilizes
photovoltaic devices valued at less than $204,000, the exception for unreasonable cost
may apply (see FAR 25.103(c)). If the cost of a foreign photovoltaic device plus 50
percent is less than the cost of a domestic photovoltaic device, then the foreign
photovoltaic device may be utilized.

(¢) Trade agreements.

(1) Free Trade Agreements. For a covered contract that utilizes photovoltaic
devices valued at $25,000 or more, photovoltaic devices may be utilized from a country
covered under the acquisition by a Free Trade Agreement, depending upon dollar
threshold (see FAR subpart 25.4).

(2) World Trade Organization—Government Procurement Agreement. For
covered contracts that utilize photovoltaic devices that are valued at $204,000 or more,
only U.S.-made photovoltaic devices, designated country photovoltaic devices, or
qualifying country photovoltaic devices may be utilized.

225.7017-4 Solicitation provisions and contract clauses.
(a)(1) Use the clause at 252.225-7017, Photovoltaic Devices, in solicitations,

including solicitations using FAR part 12 procedures for the acquisition of commercial
1tems, for a contract that—

(1) Is expected to exceed the simplified acquisition threshold; and

(1) May be a covered contract, i.e., an energy savings performance contract,
a utility service contract, or a private housing contract awarded by DoD, if such
contract results in DoD ownership of photovoltaic devices, by means other than DoD
purchase as end products.

(2) Use the clause in the resultant contract, including contracts using FAR part
12 procedures for the acquisition of commercial items, if it is a covered
contract (i.e., will result in DoD ownership of photovoltaic devices, by means other than
DoD purchase as end products).

(b) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, in
solicitations, including solicitations using FAR part 12 procedures for the acquisition of
commercial items, that contain the clause at 252.225-7017.
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SUBPART 232.70—ELECTRONIC SUBMISSION AND PROCESSING OF
PAYMENT REQUESTS AND RECEIVING REPORTS
(Revised July 31, 2014)

232.7000 Scope of subpart.
This subpart prescribes policies and procedures for submitting and processing payment
requests in electronic form to comply with 10 U.S.C. 2227.

232.7001 Definitions.
“Electronic form” and “payment request,” as used in this subpart, are defined in the
clause at 252.232-7003, Electronic Submission of Payment Requests.

232.7002 Policy.

(a)(1) Contractors shall submit payment requests and receiving reports in electronic
form, except for—

(1) Classified contracts or purchases when electronic submission and processing
of payment requests could compromise the safeguarding of classified information or
national security;

(11) Contracts awarded by deployed contracting officers in the course of military
operations, including, but not limited to, contingency operations as defined in 10 U.S.C.
101(a)(13) or humanitarian or peacekeepmg operations as defined in 10 U.S.C. 2302(8),
or contracts awarded by contracting officers in the conduct of emergency operations,
such as responses to natural disasters or national or civil emergencies, when access to
the Wide Area WorkFlow by those contractors is not feasible;

(111) Purchases to support unusual or compelling needs of the type described in
FAR 6.302-2, when access to Wide Area WorkFlow by those contractors is not feasible;

(1iv) Cases in which DoD is unable to receive payment requests or provide
acceptance in electronic form;

(v) Cases in which the contracting officer administering the contract for
payment has determined, in writing, that electronic submission would be unduly
burdensome to the contractor. In those cases, the contracting officer administering the
contract shall furnish a copy of the determination to their Senior Procurement
Executive; and

(2) When the Governmentwide commercial purchase card is used as the method of
payment, only submission of the receiving report in electronic form is required.

(b) DoD officials receiving payment requests in electronic form shall process the
payment requests in electronic form. Any supporting documentation necessary for
payment, such as receiving reports, contracts, contract modifications, and required
certifications, also shall be processed in electronic form. Scanned documents are
acceptable for processing supporting documentation other than receiving reports and
other forms of acceptance.

(¢) When payment requests and receiving reports will not be submitted in electronic
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form—

(1) Payment requests and receiving reports shall be submitted by facsimile or
conventional mail. The contracting officer shall consult with the payment office and the
contract administration office regarding the method of payment request to be used; and

(2) Section G of the contract shall specify the method of payment request.
232.7003 Procedures.

(a) The accepted electronic form for submission of payment requests and receiving
reports 1s Wide Area WorkFlow (see website — https://wawf.eb.mil/).

(b) For payment of commercial transportation services provided under a Government
rate tender or a contract for transportation services, the use of a DoD-approved
electronic third party payment system or other exempted vendor payment/invoicing
system (e.g., PowerTrack, Transportation Financial Management System, and Cargo
and Billing System) 1s permitted.

(c) For submitting and processing payment requests and receiving reports for
rendered health care services, use of TRICARE Encounter Data System as the
electronic format is permitted.

232.7004 Contract clauses.

(a) Except as provided in 232.7002(a), use the clause at 252.232-7003, Electronic
Submission of Payment Requests and Receiving Reports, in solicitations and contracts,
including solicitations and contracts using FAR part 12 procedures for the acquisition of

commercial items.

(b) Use the clause at 252.232-7006, Wide Area WorkFlow Payment Instructions, in
solicitations and contracts, including solicitations and contracts using FAR part 12
procedures for the acquisition of commercial items, when 252.232-7003 is used and
neither 232.7003(b) nor (c) apply. See PGI 232.7004 for instructions on completing the
clause.
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SUBPART 236.2-SPECIAL ASPECTS OF CONTRACTING FOR
CONSTRUCTION
(Revised July 31, 2014)

236.203 Government estimate of construction costs.
Follow the procedures at PGI 236.203 for handling the Government estimate of
construction costs.

236.204 Disclosure of the magnitude of construction projects.
Additional price ranges are—

(1) Between $10,000,000 and $25,000,000;

(11) Between $25,000,000 and $100,000,000;

(111) Between $100,000,000 and $250,000,000;

(1v) Between $250,000,000 and $500,000,000; and
(v) Over $500,000,000.

236.206 Liquidated damages.
See 211.503 for instructions on use of liquidated damages.

236.213 Special procedures for sealed bidding in construction contracting.
If it appears that sufficient funds may not be available for all the desired construction
features, consider using a bid schedule with additive or deductive items in accordance
with PGI 236.213.

236.270 Expediting construction contracts.

(a) 10 U.S.C. 2858 requires agency head approval to expedite the completion date of
a contract funded by a Military Construction Appropriations Act, if additional costs are
involved. This approval authority may not be redelegated. The approval authority
must—

(1) Certify that the additional expenditures are necessary to protect the
National interest; and

(2) Establish a reasonable completion date for the project.

(b) The contracting officer may approve an expedited completion date if no
additional costs are involved.

236.271 Cost-plus-fixed-fee contracts.
Annual military construction appropriations acts restrict the use of cost-plus-fixed-fee
contracts (see 216.306(c)).
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236.272 Prequalification of sources.

(a) Prequalification procedures may be used when necessary to ensure timely and
efficient performance of critical construction projects. Prequalification—

(1) Results in a list of sources determined to be qualified to perform a specific
construction contract; and

(2) Limits offerors to those with proven competence to perform in the required
manner.

(b) The head of the contracting activity must—

(1) Authorize the use of prequalification by determining, in writing, that a
construction project is of an urgency or complexity that requires prequalification; and

(2) Approve the prequalification procedures.

(c) For small businesses, the prequalification procedures must require the
qualifying authority to—

(1) Request a preliminary recommendation from the appropriate Small
Business Administration regional office, if the qualifying authority believes a small
business is not responsible;

(2) Permit the small business to submit a bid or proposal if the preliminary
recommendation is that the small business is responsible; and

(3) Follow the procedures in FAR 19.6, if the small business is in line for award
and is found nonresponsible.

236.273 Construction in foreign countries.

(a) In accordance with section 112 of the Military Construction and Veterans Affairs
and Related Agencies Appropriations Act, 2014 (Division J of Pub. L. 113-76) and
similar sections in subsequent military constructlon appropriations acts, military
construction contracts funded with military construction appropriations, that are
estimated to exceed $1,000,000 and are to be performed in the United States outlying
areas in the Pacific and on Kwaj alein Atoll, or in countries bordering the Arabian Sea
(i.e., India, Iran, Oman, Pakistan, Somalia, and Yemen), shall be awarded only to
United States firms, unless—

(1) The lowest responsive and responsible offer of a United States firm exceeds
the lowest responsive and responsible offer of a foreign firm by more than 20 percent; or

(2) The contract is for military construction on Kwajalein Atoll and the lowest
responsive and responsible offer is submitted by a Marshallese firm.

(b) See PGI 236.273(b) for guidance on technical working agreements with foreign
governments.
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236.274 Restriction on acquisition of steel for use in military construction
projects.

In accordance with Section 108 of the Military Construction and Veterans Affairs
Appropriations Act, 2009 (Pub. L. 110-329, Division E), do not acquire, or allow a
contractor to acquire, steel for any construction project or activity for which American
steel producers, fabricators, or manufacturers have been denied the opportunity to
compete for such acquisition of steel.

236.275 Construction of industrial resources.
See Subpart 237.75 for policy relating to facilities projects.
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SUBPART 236.5—-CONTRACT CLAUSES
(Revised July 31, 2014)
236.570 Additional provisions and clauses.

(a) Use the following clauses in all fixed-price construction solicitations and
contracts—

(1) 252.236-7000, Modification Proposals--Price Breakdown; and
(2) 252.236-7001, Contract Drawings and Specifications.

(b) Use the following provisions and clauses in fixed-price construction contracts
and solicitations as applicable—

(1) 252.236-7002, Obstruction of Navigable Waterways, when the contract will
involve work near or on navigable waterways.

(2) When the head of the contracting activity has approved use of a separate bid
item for mobilization and preparatory work, use either—

(1) 252.236-7003, Payment for Mobilization and Preparatory Work. Use
this clause for major construction contracts that require—

(A) Major or special items of plant and equipment; or

(B) Large stockpiles of material which are in excess of the type, kind,
and quantity which would be normal for a contractor qualified to undertake the work;
or

(11) 252.236-7004, Payment for Mobilization and Demobilization. Use this
clause for contracts involving major mobilization expense, or plant equipment and
material (other than the situations covered in paragraph (b)(2)@) of this section) made
necessary by the location or nature of the work.

(A) Generally, allocate 60 percent of the lump sum price in paragraph
(a) of the clause to the cost of mobilization.

(B) Vary this percentage to reflect the circumstances of the particular
contract, but in no event should mobilization exceed 80 percent of the payment item.

(3) 252.236-7005, Airfield Safety Precautions, when construction will be
performed on or near airfields.

(4) 252.236-7006, Cost Limitation, if the solicitation's bid schedule contains one
or more items subject to statutory cost limitations, and if a waiver has not been granted
(FAR 36.205).

(5) 252.236-7007, Additive or Deductive Items, if the procedures in 236.213 are
being used.
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(6) 252.236-7008, Contract Prices--Bidding Schedule, if the contract will contain
only unit prices for some items.

(c) Use the following provisions in solicitations for military construction contracts
that are funded with military construction appropriations and are estimated to exceed
$1,000,000:

(1) 252.236-7010, Overseas Military Construction--Preference for United States
Firms, when contract performance will be in a United States outlying area in the
Pacific or in a country bordering the Arabian Sea.

(2) 252.236-7012, Military Construction on Kwajalein Atoll--Evaluation
Preference, when contract performance will be on Kwajalein Atoll.

(d) Use the clause at 252.236-7013, Requirement for Competition Opportunity for
American Steel Producers, Fabrlcators and Manufacturers, in solicitations and
contracts that—

(1) Use funds appropriated by Title I of the Military Construction and Veterans
Affairs Appropriations Act, 2009 (Pub. L. 110-329, Division E); and

(2) May require the acquisition of steel as a construction material.

(e) Also see 246.710(4) for an additional clause applicable to construction contracts
to be performed in Germany.
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SUBPART 236.6—ARCHITECT-ENGINEER SERVICES
(Revised July 31, 2014)

236.601 Policy.

(1) Written notification to the congressional defense committees is required if the
total estimated contract price for architect-engineer services or construction design, in
connection with military construction, military family housing, or restoration or
replacement of damaged or destroyed facilities, exceeds $1,000,000. In accordance with
10 U.S.C. 480, unclassified notifications must be provided by electronic medium.

(1) For military construction or military family housing (10 U.S.C. 2807(b)), the
notification—

(A) Must include the scope of the project and the estimated contract price;
and

(B)(1) If provided by electronic medium, must be provided at least 14 days
before the initial obligation of funds; or

(2) If provided by other than electronic medium, must be received by
the congressional defense committees at least 21 days before the initial obligation of
funds.

(1) For restoration or replacement of damaged or destroyed facilities (10 U.S.C.
2854(b)), the notification—

(A) Must include the justification for the project, the estimated contract
price, and the source of the funds for the project; and

(B)(1) If provided by electronic medium, must be provided at least 7 days
before the initial obligation of funds; or

(2) If provided by other than electronic medium, must be received by
the congressional defense committees at least 21 days before the initial obligation of
funds.

(2) During the applicable notice period, synopsis of the proposed contract action and
administrative actions leading to the award may be started.

236.602 Selection of firms for architect-engineer contracts.
236.602-1 Selection criteria.
(a) Establish the evaluation criteria before making the public announcement

required by FAR 5.205(d) and include the criteria and their relative order of importance
in the announcement. Follow the procedures at PGI 236.602-1(a).
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236.602-70 Restriction on award of overseas architect-engineer contracts to
foreign firms.

In accordance with section 111 of the Military Construction and Veterans Affairs and
Related Agencies Appropriations Act, 2014 (Division J of Pub. L. 113-76) and similar
sections in subsequent military construction appropriations acts, architect-engineer
contracts funded by military construction appropriations that are estimated to exceed
$500,000 and are to be performed in Japan, in any North Atlantic Treaty Organization
member country, or in countries bordering the Arabian Sea (i.e., India, Iran, Oman,
Pakistan, Somalia, and Yemen), shall be awarded only to United States firms or to joint
ventures of United States and host nation firms.

236.604 Performance evaluation.

Prepare a separate performance evaluation after actual construction of the project.
Ordinarily, the evaluating official should be the person most familiar with the
architect-engineer contractor’s performance.

236.606 Negotiations.
236.606-70 Statutory fee limitation.

(a) 10 U.S.C. 4540, 7212, and 9540 limit the contract price (or fee) for architect-
engineer services for the preparatlon of designs, plans, drawings, and specifications to

six percent of the project's estimated construction cost.

(b) The six percent limit also applies to contract modifications, including
modifications involving—

(1) Work not initially included in the contract. Apply the six percent limit to
the revised total estimated construction cost.

(2) Redesign. Apply the six percent limit as follows—

(1) Add the estimated construction cost of the redesign features to the
original estimated construction cost;

(i) Add the contract cost for the original design to the contract cost for
redesign; and

(i11) Divide the total contract design cost by the total estimated construction
cost. The resulting percentage may not exceed the six percent statutory limitation.

(c) The six percent limit applies only to that portion of the contract (or modification)
price attributable to the preparation of designs, plans, drawings, and specifications. If a
contract or modification also includes other services, the part of the price attributable to
the other services is not subject to the six percent limit.

236.609 Contract clauses.
236.609-70 Additional provision and clause.

(@)(1) Use the clause at 252.236-7009, Option for Supervision and Inspection
Services, in solicitations and contracts for architect- engineer services when—
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(1) The contract will be fixed price; and

(1) Supervision and inspection services by the architect-engineer contractor
may be required during construction.

(2) Include the scope of such services in Appendix A of the contract.
(b) Use the provision at 252.236-7011, Overseas Architect-Engineer Services--

Restriction to United States Firms, in solicitations for architect-engineer contracts that
are—

(1) Funded with military construction appropriations;
(2) Estimated to exceed $500,000; and

(3) To be performed in Japan, in any North Atlantic Treaty Organization
member country, or in countries bordering the Arabian Sea.
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