Defense Federal Acquisition Regulation Supplement

Part 212—Acquisition of Commercial Items

SUBPART 212.3—SOLICITATION PROVISIONS AND CONTRACT CLAUSES
FOR THE ACQUISITION OF COMMERCIAL ITEMS
(Revised January 15, 2015)

212.301 Solicitation provisions and contract clauses for the acquisition of
commercial items.

See DoD Class Deviation 2013-00019, Commercial Item Omnibus Clause for
Acquisitions Using the Standard Procurement System, issued September 25, 2013. This
class deviation allows the contracting officer to use the SPS clause logic capability to
automatically select the clauses that are applicable to the specific solicitation and
contract. The contracting officer shall ensure that the deviation clause is incorporated
into these solicitations and contracts because the deviation clause fulfills the statutory
requirements on auditing and subcontract clauses applicable to commercial items. The
deviation also authorizes adjustments to the deviation clause required by future
changes to the clause at 52.212-5 that are published in the FAR. This deviation is
effective for five years, or until otherwise rescinded.

(®) The following additional provisions and clauses apply to DoD solicitations and
contracts using FAR part 12 procedures for the acquisition of commercial items. If the
offeror has completed any of the following provisions listed in this paragraph
electronically as part of its annual representations and certifications at
https://www.acquisition.gov, the contracting officer shall consider this information
instead of requiring the offeror to complete these provisions for a particular solicitation.

(1) Part 203—Improper Business Practices and Personal Conflicts of Interest.

(A) Use the FAR clause at 52.203-3, Gratuities, as prescribed in FAR 3.202,
to comply with 10 U.S.C. 2207.

(B) Use the clause at 252.203-7000, Requirements Relating to Compensation
of Former DoD Officials, as prescribed in 203.171-4(a), to comply with section 847 of
Pub. L. 110-181.

(C) Use the clause at 252.203-7003, Agency Office of the Inspector General,
as prescribed in 203.1004(a), to comply with section 6101 of Pub. L. 110-252 and 41
U.S.C. 3509.

(D) Use the provision at 252.203-7005, Representation Relating to
Compensation of Former DoD Officials, as prescribed in 203.171-4(b).

(1) Part 204—Administrative Matters.

(A) Use the provision at 252.204-7011, Alternative Line Item Structure, as
prescribed in 204.7109(b).

(B) Use the clause at 252.204-7012, Safeguarding of Unclassified Controlled
Technical Information, as prescribed in 204.7303.
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(C) Use the provision at 252.204-7013, Limitations on the Use or Disclosure
of Information by Litigation Support Solicitation Offerors, as prescribed in 204.7403(a),
to comply with 10 U.S.C. 129d.

(D) Use the clause at 252.204-7014, Limitations on the Use or Disclosure of
Information by Litigation Support Contractors, as prescribed in 204.7403(b), to comply
with 10 U.S.C. 129d.

(E) Use the clause at 252.204-7015, Disclosure of Information to Litigation
Support Contractors, as prescribed in 204.7403(c), to comply with 10 U.S.C. 129d.

(1) Part 205—Publicizing Contract Actions.
Use the clause at 252.205-7000, Provision of Information to Cooperative Agreement
Holders, as prescribed in 205.470, to comply with 10 U.S.C. 2416.

(1v) Part 211—Describing Agency Needs.

(A) Use the clause at 252.211-7003, Item Unique Identification and
Valuation, as prescribed in 211.274-6(a)(1).

(B) Use the provision at 252.211-7006, Passive Radio Frequency
Identification, as prescribed in 211.275-3.

(C) Use the clause at 252.211-7007, Reporting of Government-Furnished
Property, as prescribed in 211.274-6.

(D) Use the clause at 252.211-7008, Use of Government-Assigned Serial
Numbers, as prescribed in 211.274-6(c).

(v) Part 215—Contracting by Negotiation.

(A) Use the provision at 252.215-7003, Requirements for Submission of Data
Other Than Certified Cost or Pricing Data—Canadian Commercial Corporation, as
prescribed at 215.408(3)(1).

(B) Use the clause at 252.215-7004, Requirement for Submission of Data
other Than Certified Cost or Pricing Data—Modifications—Canadian Commercial
Corporation, as prescribed at 215.408(3)(11).

(C) Use the provision at 252.215-7007, Notice of Intent to Resolicit, as
prescribed in 215.371-6.

(D) Use the provision 252.215-7008, Only One Offer, as prescribed at
215.408(4).

(vi) Part 219—Small Business Programs.

(A) Use the clause at 252.219-7003, Small Business Subcontracting Plan
(DoD Contracts), as prescribed in 219.708(b)(1)(A)(1), to comply with 15 U.S.C. 637.
Use the clause with its Alternate I when prescribed in 219.708(b)(1)(A)(2).
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(B) Use the clause at 252.219-7004, Small Business Subcontracting Plan
(Test Program), as prescribed in 219.708(b)(1)(B), to comply with 15 U.S.C. 637 note.

(vi1) Part 223—FEnvironment, Energy and Water Efficiency, Renewable Energy
Technologies, Occupational Safety, and Drug-Free Workplace.
Use the clause at 252.223-7008, Prohibition of Hexavalent Chromium, as prescribed in
223.7306.

(vin) Part 225—Foreign Acquisition.

(A) Use the provision at 252.225-7000, Buy American—Balance of Payments
Program Certificate, to comply with 41 U.S.C. chapter 83 and Executive Order 10582 of
December 17, 1954, Prescribing Uniform Procedures for Certain Determinations Under
the Buy-American Act.

(I) Use the basic provision as prescribed in 225.1101(1)().
(2) Use the alternate I provision as prescribed in 225.1101(1)(@11).

(B) Use the clause at 252.225-7001, Buy American and Balance of Payments
Program, to comply with 41 U.S.C. chapter 83 and Executive Order 10582 of December
17, 1954, Prescribing Uniform Procedures for Certain Determinations Under the Buy-
American Act.

(I) Use the basic clause as prescribed in 225.1101(2)(11).
(2) Use the alternate I clause as prescribed in 225.1101(2)(111).

(C) Use the clause at 252.225-7008, Restriction on Acquisition of Specialty
Metals, as prescribed in 225.7003-5(a)(1), to comply with 10 U.S.C. 2533b.

(D) Use the clause at 252.225-7009, Restriction on Acquisition of Certain
Articles Containing Specialty Metals, as prescribed in 225.7003-5(a)(2), to comply with
10 U.S.C. 2533b.

(E) Use the provision at 252.225-7010, Commercial Derivative Military
Article—Specialty Metals Compliance Certificate, as prescribed in 225.7003-5(b), to
comply with 10 U.S.C. 2533b.

(F) Use the clause at 252.225-7012, Preference for Certain Domestic
Commodities, as prescribed in 225.7002-3(a), to comply with 10 U.S.C. 2533a.

(G) Use the clause at 252.225-7015, Restriction on Acquisition of Hand or
Measuring Tools, as prescribed in 225.7002-3(b), to comply with 10 U.S.C. 2533a.

(H) Use the clause at 252.225-7016, Restriction on Acquisition of Ball and
Roller Bearings, as prescribed in 225.7009-5, to comply with section 8065 of Pub. L.
107-117 and the same restriction in subsequent DoD appropriations acts.

(I) Use the clause at 252.225-7017, Photovoltaic Devices, as prescribed in
225.7017-4(a), to comply with section 846 of Pub. L. 111-383.
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(J) Use the provision at 252.225-7018, Photovoltaic Devices—Certificate, as
prescribed in 225.7017-4(b), to comply with section 846 of Pub. L. 111-383.

(K) Use the provision at 252.225-7020, Trade Agreements Certificate, to
comply with 19 U.S.C. 2501-2518 and 19 U.S.C. 3301 note. Alternate I also
1mplements section 886 of the National Defense Authorization Act for Fiscal Year 2008
(Pub. L. 110-181).

(I) Use the basic provision as prescribed in 225.1101(5)(1).

(2) Use the alternate I provision as prescribed in 225.1101(5)(11).

(L) Use the clause at 252.225-7021, Trade Agreements to comply with 19
U.S.C. 2501-2518 and 19 U.S.C. 3301 note.

(I) Use the basic clause as prescribed in 225.1101(6)(1).
(2) Use the alternate II clause as prescribed in 225.1101(6)(1i1).
(M) Use the provision at 252.225-7023, Preference for Products or Services

from Afghanistan, as prescribed in 225.7703-4(a), to comply with section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(N) Use the clause at 252.225-7024, Requirement for Products or Services
from Afghanistan, as prescribed in 225.7703-4(b), to comply with section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(O) Use the clause at 252.225-7026, Acquisition Restricted to Products or
Services from Afghanistan, as prescribed in 225.7703-4(c), to comply with section 886 of
the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(P) Use the clause at 252.225-7027, Restriction on Contingent Fees for
Foreign Military Sales, as prescribed in 225.7307(a), to comply with 22 U.S.C. 2779.

(Q) Use the clause at 252.225-7028, Exclusionary Policies and Practices of
Foreign Governments, as prescribed in 225.7307(b), to comply with 22 U.S.C. 2755.

(R) Use the clause at 252.225-7029, Acquisition of Uniform Components for
Afghan Military or Afghan National Police, as prescribed in 225.7703-4(d).

(S) Use the provision at 252.225-7031, Secondary Arab Boycott of Israel, as
prescribed in 225.7605, to comply with 10 U.S.C. 24101.

(T) Use the provision at 252.225-7035, Buy American—Free Trade
Agreements—Balance of Payments Program Certificate, to comply with 41 U.S.C.
chapter 83 and 19 U.S.C. 3301 note. Alternates II, III, and V also implement section
886 of the National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(I) Use the basic provision as prescribed in 225.1101(9)(1).

(2) Use the alternate I provision as prescribed in 225.1101(9)(11).
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(3) Use the alternate II provision as prescribed in 225.1101(9)(111).
(4) Use the alternate III provision as prescribed in 225.1101(9)(iv).
(5) Use the alternate IV provision as prescribed in 225.1101(9)(v).
(6) Use the alternate V provision as prescribed in 225.1101(9)(v1).
(U) Use the clause at 252.225-7036, Buy American—Free Trade
Agreements—Balance of Payments Program to comply with 41 U.S.C. chapter 83 and

19 U.S.C. 3301 note. Alternates II, III, and V also implement section 886 of the
National Defense Authorization Act for Fiscal Year 2008 (Pub. L. 110-181).

(I) Use the basic clause as prescribed in 225.1101(10)(1)(A).

(2) Use the alternate I clause as prescribed in 225.1101(10)(1)(B).
(3) Use the alternate II clause as prescribed in 225.1101(10)1)(C).
(4) Use the alternate III clause as prescribed in 225.1101(10)@)(D).
(5) Use the alternate IV clause as prescribed in 225.1101(10)Q)(E).
(6) Use the alternate V clause as prescribed in 225.1101(10)G)(F).

(V) Use the provision at 252.225-7037, Evaluation of Offers for Air Circuit
Breakers, as prescribed in 225.7006-4(a), to comply with 10 U.S.C. 2534(a)(3).

(W) Use the clause at 252.225-7038, Restriction on Acquisition of Air Circuit
Breakers, as prescribed in 225.7006-4(b), to comply with 10 U.S.C. 2534(a)(3).

(X) Use the clause at 252.225-7040, Contractor Personnel Supporting U.S.
Armed Forces Deployed Outside the United States, as prescribed in 225.7402-5(a).

(Y) Use the clause at 252.225-7043, Antiterrorism/Force Protection Policy for
Defense Contractors Outside the United States, as prescribed in 225.7403-2.

(Z) Use the provision at 252.225-7049, Prohibition on Acquisition of
Commercial Satellite Services from Certain Foreign Entities—Representations, as
prescribed at 225.772-5, to comply with 10 U.S.C. 2327(b).

(AA) Use the provision at 252.225-7050, Disclosure of Ownership or Control
by the Government of a Country that is a State Sponsor of Terrorism, as prescribed in
225.771-5, to comply with 10 U.S.C. 2327(b).

(ix) Part 226--Other Socioeconomic Programs.
Use the clause at 252.226-7001, Utilization of Indian Organizations, Indian-Owned
Economic Enterprises, and Native Hawaiian Small Business Concerns, as prescribed in
226.104, to comply with section 8021 of Pub. L. 107-248 and similar sections in
subsequent DoD appropriations acts.

(x) Part 227—Patents, Data, and Copyrights.
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(A) Use the clause at 252.227-7013, Rights in Technical Data—
Noncommercial Items, as prescribed in 227.7103-6(a). Use the clause with its Alternate
I as prescribed in 227.7103-6(b)(1). Use the clause with its Alternate II as prescribed in
227.7103-6(b)(2), to comply with 10 U.S.C. 7317 and 17 U.S.C. 1301, et. seq.

(B) Use the clause at 252.227-7015, Technical Data—Commercial Items, as
prescribed in 227.7102-4(a)(1), to comply with 10 U.S.C. 2320. Use the clause with its
Alternate I as prescribed in 227.7102-4(a)(2), to comply with 10 U.S.C. 7317 and 17
U.S.C. 1301, et. seq.

(C) Use the clause at 252.227-7037, Validation of Restrictive Markings on
Technical Data, as prescribed in 227.7102-4(c).

(x1) Part 232—Contract Financing.

(A) Use the clause at 252.232-7003, Electronic Submission of Payment
Requests and Receiving Reports, as prescribed in 232.7004, to comply with 10 U.S.C.
22217.

(B) Use the clause at 252.232-7006, Wide Area WorkFlow Payment
Instructions, as prescribed in 232.7004(b).

(C) Use the clause at 252.232-7009, Mandatory Payment by
Governmentwide Commercial Purchase Card, as prescribed in 232.1110.

(D) Use the clause at 252.232-7010, Levies on Contract Payments, as
prescribed in 232.7102.

(E) Use the clause at 252.232-7011, Payments in Support of Emergencies
and Contingency Operations, as prescribed in 232.908.

(F) Use the provision at 252.232-7014, Notification of Payment in Local
Currency (Afghanistan), as prescribed in 232.7202.

(xi1) Part 237—Service Contracting.

(A) Use the clause at 252.237-7010, Prohibition on Interrogation of
Detainees by Contractor Personnel, as prescribed in 237.173-5, to comply with section
1038 of Pub. L. 111-84.

(B) Use the clause at 252.237-7019, Training for Contractor Personnel
Interacting with Detainees, as prescribed in 237.171-4, to comply with section 1092 of
Pub. L. 108-375.

(xi11) Part 239--Acquisition of Information Technology.

(A) Use the provision at 252.239-7017, Notice of Supply Chain Risk, as
prescribed in 239.7306(a), to comply with section 806 of Pub. L. 111-383, in all
solicitations for contracts involving the development or delivery of any information
technology, whether acquired as a service or as a supply.
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(B) Use the clause at 252.239-7018, Supply Chain Risk, as prescribed in
239.7306(b), to comply with section 806 of Pub. L.. 111-383, in all solicitations and
contracts involving the development or delivery of any information technology, whether
acquired as a service or as a supply.

(xiv) Part 243—Contract Modifications.
Use the clause at 252.243-7002, Requests for Equitable Adjustment, as prescribed in
243.205-71, to comply with 10 U.S.C. 2410.

(xv) Part 244—Subcontracting Policies and Procedures.
Use the clause at 252.244-7000, Subcontracts for Commercial Items, as prescribed in
244.403.

(xvi) Part 246—Quality Assurance.

(A) Use the clause at 252.246-7003, Notification of Potential Safety Issues, as
prescribed in 246.371(a).

(B) Use the clause at 252.246-7004, Safety of Facilities, Infrastructure, and
Equipment for Military Operations, as prescribed in 246.270-4, to comply with section
807 of Pub. L. 111-84.

(xvi1) Part 247—Transportation.

(A) Use the clause at 252.247-7003, Pass-Through of Motor Carrier Fuel
Surcharge Adjustment to the Cost Bearer, as prescribed in 247.207, to comply with
section 884 of Pub. L. 110-417.

(B) Use the provision at 252.247-7022, Representation of Extent of
Transportation by Sea, as prescribed in 247.574(a).

(C) Use the basic or one of the alternates of the clause at 252.247-7023,
Transportation of Supplies by Sea, as prescribed in 247.574(b), to comply with the
Cargo Preference Act of 1904 (10 U.S.C. 2631(a)).

(I) Use the basic clause as prescribed in 247.574(b)(1).
(2) Use the alternate I clause as prescribed in 247.574(b)(2).
(3) Use the alternate II clause as prescribed in 247.574(b)(3).

(D) Use the clause at 252.247-7024, Notification of Transportation of
Supplies by Sea, as prescribed in 247.574(c).

(E) Use the clause 252.247-7025, Reflagging or Repair Work, as prescribed in
247.574(d), to comply with 10 U.S.C. 2631(b).

(F) Use the provision at 252.247-7026, Evaluation Preference for Use of
Domestic Shipyards—Applicable to Acquisition of Carriage by Vessel for DoD Cargo in
the Coastwise or Noncontiguous Trade, as prescribed in 247.574(e), to comply with
section 1017 of Pub. L. 109-364.
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(G) Use the clause at 252.247-7027, Riding Gang Member Requirements, as
prescribed in 247.574(f), to comply with section 3504 of the National Defense
Authorization Act for Fiscal Year 2009 (Pub. L. 110-417).

(H) Use the clause at 252.247-7028, Application for U.S Government
Shipping Documentation/Instructions, as prescribed in 247.207.

212.302 Tailoring of provisions and clauses for the acquisition of commercial
items.

(c¢) Tailoring inconsistent with customary commercial practice. The head of the
contracting activity is the approval authority within the DoD for waivers under FAR
12.302(c).
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SUBPART 215.3—SOURCE SELECTION
(Revised January 15, 2015)

215.300 Scope of subpart.

Contracting officers shall follow the principles and procedures in Director, Defense
Procurement and Acquisition Policy memorandum dated March 4, 2011, Department of
Defense Source Selection Procedures, when conducting negotiated, competitive
acquisitions utilizing FAR part 15 procedures.

215.303 Responsibilities.

(b)(2) For high-dollar value and other acquisitions, as prescribed by agency
procedures, the source selection authority shall approve a source selection plan before
the solicitation is issued. Follow the procedures at PGI 215.303(b)(2) for preparation of
the source selection plan.

215.304 Evaluation factors and significant subfactors.

(¢)(@) In acquisitions that require use of the clause at FAR 52.219-9, Small Business
Subcontracting Plan, other than those based on the lowest price technically acceptable
source selection process (see FAR 15.101-2), the extent of participation of small
businesses to include service-disabled veteran-owned small business concerns,
HUBZone small business concerns, small disadvantaged business concerns, and
women-owned small business concerns in performance of the contract shall be
addressed in source selection. The contracting officer shall evaluate the extent to which
offerors identify and commit to small business performance of the contract, whether as
a joint venture, teaming arrangement, or subcontractor.

(A) See PGI 215.304(c)(1)(A) for examples of evaluation factors.

(B) Proposals addressing the extent of small business performance shall be
separate from subcontracting plans submitted pursuant to the clause at FAR 52.219-9
and shall be structured to allow for consideration of offers from small businesses.

(C) When an evaluation assesses the extent that small businesses are
specifically identified in proposals, the small businesses considered in the evaluation
shall be listed in any subcontracting plan submitted pursuant to FAR 52.219-9 to
facilitate compliance with 252.219-7003(e).

(11) In accordance with 10 U.S.C. 2436, consider the purchase of capital assets
(including machine tools) manufactured in the United States, in source selections for all
major defense acquisition programs as defined in 10 U.S.C. 2430.

(111) See 247.573-2(c) for additional evaluation factors required in solicitations
for the direct purchase of ocean transportation services.

(iv) In accordance with section 812 of the National Defense Authorization Act
for Fiscal Year 2011, consider the manufacturing readiness and manufacturing-
readiness processes of potential contractors and subcontractors as a part of the source
selection process for major defense acquisition programs.
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(v) In all solicitations and contracts involving the development or delivery of
any information technology, whether acquired as a service or as a supply, consider the
need for an evaluation factor regarding supply chain risk (see subpart 239.73).

See DoD Class Deviation 2013-00018, Past Performance Evaluation
Thresholds and Reporting Requirements, issued on September 24, 2013,
which updates the DoD thresholds for evaluating a contractor’s past
performance in source selections for competitive acquisitions. This deviation
is in effect until incorporated into the DFARS or otherwise rescinded.

215.305 Proposal evaluation.

(a)(2) Past performance evaluation. When a past performance evaluation is
required by FAR 15.304, and the solicitation includes the clause at FAR 52.219-8,
Utilization of Small Business Concerns, the evaluation factors shall include the past
performance of offerors in complying with requirements of that clause. When a past
performance evaluation is required by FAR 15.304, and the solicitation includes the
clause at FAR 52.219-9, Small Business Subcontracting Plan, the evaluation factors
shall include the past performance of offerors in complying with requirements of that
clause.

215.306 Exchanges with offerors after receipt of proposals.
(c) Competitive range.

(1) For acquisitions with an estimated value of $100 million or more,
contracting officers should conduct discussions. Follow the procedures at FAR 15.306

(c) and (d).

215.370 Evaluation factor for employing or subcontracting with members of
the Selected Reserve.

215.370-1 Definition.

“Selected Reserve,” as used in this section, is defined in the provision at 252.215-7005,
Evaluation Factor for Employing or Subcontracting with Members of the Selected
Reserve.

215.370-2 Evaluation factor.

In accordance with Section 819 of the National Defense Authorization Act for Fiscal
Year 2006 (Pub. L. 109-163), the contracting officer may use an evaluation factor that
considers whether an offeror intends to perform the contract using employees or
individual subcontractors who are members of the Selected Reserve. See PGI 215.370-2
for guidance on use of this evaluation factor.

215.370-3 Solicitation provision and contract clause.

(a) Use the provision at 252.215-7005, Evaluation Factor for Employing or
Subcontracting with Members of the Selected Reserve, in solicitations that include an
evaluation factor considering whether an offeror intends to perform the contract using
employees or individual subcontractors who are members of the Selected Reserve.
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(b) Use the clause at 252.215-7006, Use of Employees or Individual Subcontractors
Who are Members of the Selected Reserve, in solicitations that include the provision at
252.215-7005. Include the clause in the resultant contract only if the contractor stated
in its proposal that it intends to perform the contract using employees or individual
subcontractors who are members of the Selected Reserve, and that statement was used
as an evaluation factor in the award decision.

215.371 Only one offer.

215.371-1 Policy.
It 1s DoD policy, if only one offer is received in response to a competitive solicitation—

(a) To take the required actions to promote competition (see 215.371-2); and

(b) To ensure that the price is fair and reasonable (see 215.371-3) and to comply
with the statutory requirement for certified cost or pricing data (see FAR 15.403-4).

215.371-2 Promote competition.

Except as provided in sections 215.371-4 and 215.371-5, if only one offer is received
when competitive procedures were used and the solicitation allowed fewer than 30 days
for receipt of proposals, the contracting officer shall—

(a) Consult with the requiring activity as to whether the requirements document
should be revised in order to promote more competition (see FAR 6.502(b) and 11.002);
and

(b) Resolicit, allowing an additional period of at least 30 days for receipt of
proposals.

215.371-3 Fair and reasonable price.

(a) If there was “reasonable expectation... that ...two or more offerors, competing
independently, would submit priced offers” but only one offer is received, this
circumstance does not constitute adequate price competition unless an official
at a level above the contracting officer approves the determination that the price is
reasonable (see FAR 15.403-1(c)(1)(11)).

(b) Except as provided in section 215.371-4(a), if only one offer is received when
competitive procedures were used and the solicitation allowed at least 30 days for
receipt of proposals (unless the 30-day requirement is not applicable in accordance
with 215.371-4(a)(3) or has been waived in accordance with section 215.371-5), the
contracting officer shall—

(1) Determine through cost or price analysis that the offered price is fair and
reasonable and that adequate price competition exists (with approval of the
determination at a level above the contracting officer) or another exception to the
requirement for certified cost or pricing data applies (see FAR 15.403-1(c) and 15.403-
4). In these circumstances, no further cost or pricing data is required; or

(2)@) Obtain from the offeror cost or pricing data necessary to determine a fair
and reasonable price and comply with the requirement for certified cost or
pricing data at FAR 15.403-4. For acquisitions that exceed the cost or pricing data
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threshold, if no exception at FAR 15.403-1(b) applies, the cost or pricing data shall
be certified; and

(1) Enter into negotiations with the offeror as necessary to establish a fair
and reasonable price. The negotiated price should not exceed the offered price.

215.371-4 Exceptions.
(a) The requirements at sections 215.371-2 do not apply to—
(1) Acquisitions at or below the simplified acquisition threshold;

(2) Acquisitions in support of contingency, humanitarian or peacekeeping
operations, or to facilitate defense against or recovery from nuclear, biological,
chemical, or radiological attack;

(3) Small business set-asides under FAR subpart 19.5, set asides offered
and accepted into the 8(a) Program under FAR subpart 19.8, or set-asides under the
HUBZone Program (see FAR 19.1305(c)), the Service-Disabled Veteran-Owned Small
Business Procurement Program (see FAR 19.1405(c)), or the Women-Owned Small
Business Program (see FAR 19.1505(d));

(4) Acquisitions of basic or applied research or development, as specified in
FAR 35.016(a), that use a broad agency announcement; or

(5) Acquisitions of architect-engineer services (see FAR 36.601-2).

(b) The applicability of an exception in paragraph (a) of this section does not
eliminate the need for the contracting officer to seek maximum practicable competition
and to ensure that the price is fair and reasonable.

215.371-5 Waiver.

(a) The head of the contracting activity is authorized to waive the requirement at
215.371-2 to resolicit for an additional period of at least 30 days.

(b) This waiver authority cannot be delegated below one level above the contracting
officer.

215.371-6 Solicitation provision.

Use the provision at 252.215-7007, Notice of Intent to Resolicit, in competitive
solicitations, including solicitations using FAR part 12 procedures for the acquisition of
commercial items, that will be solicited for fewer than 30 days, unless an exception at
215.371-4 applies or the requirement is waived in accordance with 215.371-5.
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SUBPART 225.11-SOLICITATION PROVISIONS AND CONTRACT CLAUSES
(Revised January 15, 2015)

225.1100 Scope of subpart.

This subpart prescribes the clauses that implement Subparts 225.1 through 225.10.
The clauses that implement Subparts 225.70 through 225.75 are prescribed within
those subparts.

225.1101 Acquisition of supplies.

(1) Use the basic or the alternate of the provision at 252.225-7000, Buy American—
Balance of Payments Program Certificate, instead of the provision at FAR 52.225-2,
Buy American Certificate, in any solicitation, including solicitations using FAR part 12
procedures for the acquisition of commercial items, that includes the basic or the
alternate of the clause at 252.225-7001, Buy American and Balance of Payments
Program. If the solicitation includes the provision at FAR 52.204-7, do not separately
list the provision 252.225-7000 in the solicitation.

(1) Use the basic provision when the solicitation includes the basic clause at
252.225-7001.

(1) Use the alternate I provision when the solicitation includes alternate I of the
clause at 252.225-7001.

(2)@) Use the basic or the alternate of the clause at 252.225-7001, Buy American
and Balance of Payments Program, instead of the clause at FAR 52.225-1, Buy
American—Supplies, in solicitations and contracts, including solicitations and contracts
using FAR part 12 procedures for the acquisition of commercial items, unless—

(A) All line items will be acquired from a particular source or sources under
the authority of FAR 6.302-3;

(B) All line items require domestic or qualifying country end products in
accordance with subpart 225.70, but note that this exception does not apply if subpart
225.70 only requires manufacture of the end product in the United States or in the
United States or Canada, without a corresponding requirement for use of domestic
components;

(C) An exception to the Buy American statute or Balance of Payments
Program applies (see FAR 25.103, 225.103, and 225.7501);

(D) One or more of the basic or the alternates of the following clauses will
apply to all line items in the contract:

(I) 252.225-7021, Trade Agreements.

(2) 252.225-7036, Buy American—Free Trade Agreements—Balance of
Payments Program; or

(E) All line items will be acquired using a procedure specified in 225.7703-
1(a).
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(1) Use the basic clause if the acquisition is not of end products listed in
225.401-70 in support of operations in Afghanistan.

(111) Use the alternate I clause when the acquisition is of end products listed in
225.401-70 in support of operations in Afghanistan.

(3) Use the clause at 252.225-7002, Qualifying Country Sources as Subcontractors,
1n solicitations and contracts that include the basic or one of the alternates of the
following clauses:

(1) 252.225-7001, Buy American and Balance of Payments Program.

(1) 252.225-7021, Trade Agreements.

(111) 252.225-7036, Buy American—Free Trade Agreements—Balance of
Payments Program.

(4) Use the clause at 252.225-7013, Duty-Free Entry, instead of the clause at FAR
52.225-8. Do not use the clause for acquisitions of supplies that will not enter the
customs territory of the United States.

(5) Use the basic or the alternate of the provision at 252.225-7020, Trade
Agreements Certificate, instead of the provision at FAR 52.225-6, Trade Agreements
Certificate, in solicitations, including solicitations using FAR part 12 procedures for the
acquisition of commercial items, that include the basic or alternate II of the clause at
252.225-7021, Trade Agreements. If the solicitation includes the provision at FAR
52.204-7, do not separately list the provision 252.225-7020 in the solicitation.

(1) Use the basic provision if the solicitation includes the basic clause at
252.225-7021.

(1) Use the alternate I provision if the solicitation includes alternate II of the
clause at 252.225-7021.

(6) Except as provided in paragraph (6)(iv) of this section, use the basic or an
alternate of the clause at 252.225-7021, Trade Agreements, instead of the clause at FAR
52.225-5, Trade Agreements, in solicitations and contracts, including solicitations and
contracts using FAR part 12 procedures for the acquisition of commercial items, if the
World Trade Organization Government Procurement Agreement applies, i.e., the
acquisition is of end products listed at 225.401-70, the value of the acquisition equals or
exceeds $204,000, and none of the exceptions at 25.401(a) applies.

(1) Use the basic clause in solicitations and contracts that are not of end
products in support of operations in Afghanistan, or that include the clause at 252.225-
7024, Requirement for Products or Services from Afghanistan.

(11) Use the alternate II clause in solicitations and contracts that do not include
the clause at 252.225-7024, Requirement for Products or Services from Afghanistan,
when the acquisition is of end products in support of operations in Afghanistan.

(111) Do not use the basic or an alternate of the clause if—
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(A) Purchase from foreign sources is restricted, unless the contracting
officer anticipates a waiver of the restriction; or

(B) The clause at 252.225-7026, Acquisition Restricted to Products or
Services from Afghanistan, is included in the solicitation and contract.

(iv) The acquisition of eligible and noneligible products under the same contract
may result in the application of trade agreements to only some of the items acquired. In
such case, indicate in the Schedule those items covered by the Trade Agreements
clause.

(7) Use the provision at 252.225-7032, Waiver of United Kingdom Levies—
Evaluation of Offers, in solicitations if a U.K. firm is expected to—

(1) Submit an offer; or
(1) Receive a subcontract exceeding $1 million.

(8) Use the clause at 252.225-7033, Waiver of United Kingdom Levies, in
solicitations and contracts if a U.K. firm is expected to—

(1) Submit an offer; or
(11) Receive a subcontract exceeding $1 million.

(9) Use the basic or an alternate of the provision at 252.225-7035, Buy American—
Free Trade Agreements—Balance of Payments Program Certificate, instead of the
provision at FAR 52.225-4, Buy American—Free Trade Agreements—Israeli Trade Act
Certificate, in solicitations, including solicitations using FAR part 12 procedures for the
acquisition of commercial items, that include the basic or an alternate of the clause at
252.225-7036, Buy American—Free Trade Agreements—Balance of Payments
Program. If the solicitation includes the provision at FAR 52.204-7, do not separately
list the provision 252.225-7035 in the solicitation.

(1) Use the basic provision in solicitations when the basic of the clause at
252.225-7036 is used.

(1) Use the alternate I provision when the solicitation includes alternate I of the
clause at 252.225-7036.

(111) Use the alternate II provision when the solicitation includes alternate II of
the clause at 252.225-7036.

(iv) Use the alternate III provision when the solicitation includes alternate III
of the clause at 252.225-7036.

(v) Use the alternate IV provision when the solicitation includes alternate IV of
the clause at 252.225-7036.

(v1) Use the alternate V provision when the solicitation includes alternate V of
the clause at 252.225-7036.
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(10)@) Except as provided in paragraph (10)(ii) of this section, use the basic or an
alternate of the clause at 252.225-7036, Buy American—Free Trade Agreements—
Balance of Payments Program, instead of the clause at FAR 52.225-3, Buy American—
Free Trade Agreements—Israeli Trade Act, in solicitations and contracts, including
solicitations and contracts using FAR part 12 procedures for the acquisition of
commercial items, for the items listed at 225.401-70, when the estimated value equals
or exceeds $25,000, but is less than $204,000, unless an exception at 25.401 applies.

(A) Use the basic clause in solicitations and contracts when the estimated
value equals or exceeds $100,000, except if the acquisition is of end products in support
of operations in Afghanistan.

(B) Use the alternate I clause in solicitations and contracts when the
estimated value is less than $79,507, except if the acquisition is of end products in
support of operations in Afghanistan.

(C) Use the alternate II clause in solicitations and contracts when the
estimated value equals or exceeds $100,000 and the acquisition is of end products in
support of operations in Afghanistan.

(D) Use the alternate III clause in solicitations and contracts when the
estimated value is less than $79,507 and the acquisition is of end products in support of
operations in Afghanistan.

(E) Use the alternate IV clause in solicitations and contracts when the
estimated value equals or exceeds $79,507 but is less than $100,000, except if the
acquisition is of end products in support of operations in Afghanistan.

(F) Use the alternate V clause in solicitations and contracts when the
estimated value equals or exceeds $79,507 but is less than $100,000 and the acquisition
1s of end products in support of operations in Afghanistan.

(1) Do not use the basic or an alternate of the clause in paragraph (10)(1) of this
section 1f—

(A) Purchase from foreign sources is restricted (see 225.401(a)(2)), unless
the contracting officer anticipates a waiver of the restriction;

(B) Acquiring information technology that is a commercial item, using fiscal
year 2004 or subsequent funds (Section 535 of Division F of the Consolidated
Appropriations Act, 2004 (Pub. L. 108-199), and the same provision in subsequent
appropriations acts); or

(C) Using a procedure specified in 225.7703-1(a).

(111) The acquisition of eligible and noneligible products under the same contract
may result in the application of a Free Trade Agreement to only some of the items
acquired. In such case, indicate in the Schedule those items covered by the Buy
American—Free Trade Agreements—Balance of Payments Program clause.
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225.1103 Other provisions and clauses.

(1) Unless the contracting officer knows that the prospective contractor is not a
domestic concern, use the clause at 252.225-7005, Identification of Expenditures in the
United States, in solicitations and contracts that—

(1) Exceed the simplified acquisition threshold; and

(1) Are for the acquisition of—
(A) Supplies for use outside the United States;
(B) Construction to be performed outside the United States; or
(C) Services to be performed primarily outside the United States.

(2) Use the clause at 252.225-7041, Correspondence in English, in solicitations and
contracts when contract performance will be wholly or in part in a foreign country.

(3) Use the provision at 252.225-7042, Authorization to Perform, in solicitations when
contract performance will be wholly or in part in a foreign country. If the solicitation
includes the provision at FAR 52.204-7, do not separately list the provision 252.225-
7042 in the solicitation.

(4) Unless an exception in 225.770-3 applies, use the clause at 252.225-7007,
Prohibition on Acquisition of United States Munitions List Items from Communist
Chinese Military Companies, in solicitations and contracts involving the delivery of
items covered by the United States Munitions List.
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SUBPART 245.1-GENERAL
(Revised January 15, 2015)

245.101 Definitions.

“Mapping, charting, and geodesy property,” as used in this subpart, is defined in the
clause at 252.245-7000, Government-Furnished Mapping, Charting, and Geodesy
Property.

245.102 Policy.
See the policy guidance at PGI 245.102-70.

(1) Mapping, charting, and geodesy property. All Government-furnished mapping,
charting, and geodesy (MC&GQG) property is under the control of the Director, National
Geospatial Intelligence Agency.

(1) MC&G property shall not be duplicated, copied, or otherwise reproduced for
purposes other than those necessary for contract performance.

(1) Upon completion of contract performance, the contracting officer shall—

(A) Contact the Director, National Geospatial-Intelligence Agency, 7500
Geoint Drive, Springfield, VA 22150 for disposition instructions;

(B) Direct the contractor to destroy or return all Government-furnished
MC&G property not consumed during contract performance; and

(C) Specify the destination and means of shipment for property to be
returned to the Government.

(2) Government supply sources. When a contractor will be responsible for preparing
requisitioning documentation to acquire Government-furnished property from
Government supply sources, include in the contract the requirement to prepare the
documentation in accordance with DoD 4000.25-1-M, Military Standard Requisitioning
and Issue Procedures (MILSTRIP). Copies are available from the address cited at PGI
251.102.

(3) Acquisition and management of industrial resources. See Subpart 237.75 for
policy relating to facilities projects.

(4) Government-furnished property identification.

(1) It is DoD policy that Government-furnished property be tagged, labeled, or
marked based on DoD marking standards (MIL Standard 130) or other standards,
when the requiring activity determines that such items are subject to serialized item
management (serially-managed items). The list of Government-furnished property
subject to serialized item management will be identified in the contract in accordance
with PGI 245.201-71, GFP attachments to solicitations and awards.

(1) Exceptions. The Contractor will not be required to tag, label, or mark—
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(A) Government-furnished property that was previously tagged, labeled, or
marked;

(B) Items, as determined by the head of the agency, that are to be used to
support a contingency operation; or to facilitate defense against or recovery from
nuclear, biological, chemical, or radiological attack;

(C) Items for which a determination and findings has been executed
concluding that it is more cost effective for the Government requiring activity to assign,
mark, and register the unique item identification after delivery of an item acquired
from a small business concern or a commercial item acquired under FAR part 12 or
part 8.

(I) The determination and findings shall be executed by—

(1) The Component Acquisition Executive for an Acquisition
Category (ACAT) I program; or

(z1) The head of the contracting activity for all other programs.

(2) A copy of the executed determination and findings shall be provided
to the DoD Unique Item Identification Policy Office at this address:
OUSD(AT&L)DPAP/Program Development and Implementation, Room 3B855, 3060
Defense Pentagon, Washington, DC 20301-3060; or by facsimile to 703—602—6047.

(D) Items that are contractor-acquired property;

(E) Property under any statutory leasing authority;

(F) Property to which the Government has acquired a lien or title solely
because of partial, advance, progress, or performance-based payments;

(G) Intellectual property or software; or
(H) Real property.

(5) Reporting loss of Government property. The Defense Contract Management
Agency (DCMA) eTools software application is the DoD data repository for reporting
loss of Government property in the possession of contractors. The requirements and
procedures for reporting loss of Government property to eTools are set forth in the
clause at 252.245-7002, Reporting Loss of Government Property, prescribed at 245.107.

245.103 General.

245.103-70 Furnishing Government property to contractors.
Follow the procedures at PGI 245.103-70 for furnishing Government property to
contractors.

245.103-71 Transferring Government property accountability.
Follow the procedures at PGI 245.103-71 for transferring Government property
accountability.
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245.103-72 Government-furnished property attachments to solicitations and
awards.

When performance will require the use of Government-furnished property, contracting
officers shall use the fillable electronic “Requisitioned Government Furnished Property”
and/or “Scheduled Government Furnished Property” formats as attachments to
solicitations and awards. See PGI 245.103-72 for links to the formats and procedures
for preparing Government-furnished property attachments to solicitations and awards.

245.103-73 Contracting office responsibilities.
See PGI 245.103-73 for contracting office responsibilities.

245.104 Responsibility and liability for Government property.

In addition to the contract types listed at FAR 45.104, contractors are not held liable for
loss of Government property under negotiated fixed-price contracts awarded on a basis
other than submission of certified cost or pricing data.

245.105 Contractor’s property management system compliance.
(a) Definitions—
(1) “Acceptable property management system” and “property management
system” are defined in the clause at 252.245-7003, Contractor Property Management

System Administration.

(2) “Significant deficiency” is defined in the clause at 252.245-7003, Contractor
Property Management System Administration.

(b) Policy. The cognizant contracting officer, in consultation with the property
administrator, shall—

(1) Determine the acceptability of the system and approve or disapprove the
system; and

(2) Pursue correction of any deficiencies.

(c) In evaluating the acceptability of a contractor’s property management system,
the contracting officer, in consultation with the property administrator, shall determine
whether the contractor’s property management system complies with the system
criteria for an acceptable property management system as prescribed in the clause at
252.245-7003, Contractor Property Management System Administration.

(d) Disposition of findings—

(1) Reporting of findings. The property administrator shall document findings
and recommendations in a report to the contracting officer. If the property
administrator identifies any significant property system deficiencies, the report shall
describe the deficiencies in sufficient detail to allow the contracting officer to
understand the deficiencies.

(2) Initial determination. (1) The contracting officer shall review findings and
recommendations and, if there are no significant deficiencies, shall promptly notify the
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contractor, in writing, that the contractor’s property management system is acceptable
and approved; or

(i1) If the contracting officer finds that there are one or more significant
deficiencies (as defined in the clause at 252.245-7003, Contractor Property
Management System Administration) due to the contractor’s failure to meet one or
more of the property management system criteria in the clause at 252.245-7003, the
contracting officer shall—

(A) Promptly make an initial written determination on any significant
deficiencies and notify the contractor, in writing, providing a description of each
significant deficiency in sufficient detail to allow the contractor to understand the
deficiency;

(B) Request the contractor to respond, in writing, to the initial
determination within 30 days and;

(C) Evaluate the contractor’s response to the initial determination, in
consultation with the property administrator, and make a final determination.

(3) Final determination. (1) The contracting officer shall make a final
determination and notify the contractor, in writing, that—

(A) The contractor's property management system is acceptable and
approved, and no significant deficiencies remain, or

(B) Significant deficiencies remain. The notice shall identify any
remaining significant deficiencies, and indicate the adequacy of any proposed or
completed corrective action. The contracting officer shall—

(I) Request that the contractor, within 45 days of receipt of the
final determination, either correct the deficiencies or submit an acceptable corrective
action plan showing milestones and actions to eliminate the deficiencies;

(2) Disapprove the system in accordance with the clause at
252.245-7003, Contractor Property Management System Administration; and

(3) Withhold payments in accordance with the clause at 252.242-
7005, Contractor Business Systems, if the clause is included in the contract.

(1) Follow the procedures relating to monitoring a contractor's corrective action
and the correction of significant deficiencies in PGI 245.105.

(e) System approval. The contracting officer shall promptly approve a previously
disapproved property management system and notify the contractor when the
contracting officer determines, in consultation with the property administrator, that
there are no remaining significant deficiencies.

(f) Contracting officer notifications. The cognizant contracting officer shall promptly
distribute copies of a determination to approve a system, disapprove a system and
withhold payments, or approve a previously disapproved system and release withheld
payments to the auditor; payment office; affected contracting officers at the buying
activities; and cognizant contracting officers in contract administration activities.
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245.107 Contract clauses.

(1) Use the clause at 252.245-7000, Government-Furnished Mapping, Charting,
and Geodesy Property, in solicitations and contracts when mapping, charting, and
geodesy property is to be furnished.

(2) Use the clause at 252.245-7001, Tagging, Labeling, and Marking of
Government-Furnished Property, in solicitations and contracts that contain the clause
at FAR 52.245-1, Government Property.

(3) Use the clause at 252.245-7002, Reporting Loss of Government Property, in
solicitations and contracts that contain the clause at FAR 52.245-1, Government
Property.

(4) Use the clause at 252.245-7003, Contractor Property Management System
Administration, in solicitations and contracts containing the clause at FAR 52.245-1,
Government Property.

(5) Use the clause at 252.245-7004, Reporting, Reutilization, and Disposal, in
solicitations and contracts that contain the clause at FAR 52.245-1, Government
Property.

(6) For negotiated fixed-price contracts awarded on a basis other than submission of
certified cost or pricing data for which Government property is provided, use the clause
at FAR 52.245-1, Government Property, without its Alternate 1.
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