DFARS Case 2015-D005
(S) Acquisition of the American Flag
Final Rule

PART 205—PUBLICIZING CONTRACT ACTIONS

[bookmark: P66_2212]* * * * *

SUBPART 205.3—SYNOPSES OF C ONTRACT AWARDS
[bookmark: P70_2279]* * * * *

[bookmark: _GoBack]205.301 General.
(a)(S-70)  Synopsis of exceptions to domestic source requirements.
		(i)  In accordance with 10 U.S.C. 2533a(k), contracting officers also must synopsize through the GPE, awards exceeding the simplified acquisition threshold that are for the acquisition of any clothing, fiber, yarn, or fabric items described in 225.7002-1(a)[(1)](2[ii]) through (10[x]), if—

* * * * *

PART 212—ACQUISITION OF COMMERCIAL ITEMS

* * * * *

SUBPART 212.3--SOLICITATION PROVISIONS AND CONTRACT CLAUSES FOR THE ACQUISITION OF COMMERCIAL ITEMS


212.301  Solicitation provisions and contract clauses for the acquisition of commercial items.

	(f)  The following additional provisions and clauses apply to DoD solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items.  If the offeror has completed any of the following provisions listed in this paragraph electronically as part of its annual representations and certifications at https://www.acquisition.gov, the contracting officer shall consider this information instead of requiring the offeror to complete these provisions for a particular solicitation.

* * * * *

		(x)  Part 225—Foreign Acquisition.

* * * * *

[bookmark: OLE_LINK9][bookmark: OLE_LINK10]			[(C)  Use the clause at 252.225-7006, Acquisition of the American Flag, as prescribed in 225.7002-3(c), to comply with section 8123 of the DoD Appropriations Act, 2014 (Pub. L. 113-76, division C, title VIII), and the same provision in subsequent DoD appropriations acts.]

[Redesignate subsequent paragraph numbers.]
* * * * *

PART 225—FOREIGN ACQUISITION

* * * * *

SUBPART 225.70--AUTHORIZATION ACTS, APPROPRIATIONS ACTS, AND OTHER STATUTORY RESTRICTIONS ON FOREIGN ACQUISITION

* * * * *

225.7002  Restrictions on food, clothing, fabrics, and hand or measuring tools[, and flags].

225.7002-1  Restrictions.

[bookmark: OLE_LINK7][bookmark: OLE_LINK8]	[(a)]  The following restrictions implement 10 U.S.C. 2533a (the “Berry Amendment).  Except as provided in subsection 225.7002-2, do not acquire—

		(a[1])  Any of the following items, either as end products or components, unless the items have been grown, reprocessed, reused, or produced in the United States:

			(1[i])  Food.

			(2[ii])  Clothing and the materials and components thereof, other than sensors, electronics, or other items added to, and not normally associated with, clothing and the insignia.  For additional guidance and examples, see PGI 225.7002-1(a)(2)[(1)(ii)].

			(3[iii])(i[A])  Tents and the structural components of tents;

				(ii[B]) Tarpaulins; or

				(iii[C]) Covers.

			(4[iv])  Cotton and other natural fiber products.

			(5[v])  Woven silk or woven silk blends.

			(6[vi])  Spun silk yarn for cartridge cloth.

			(7[vii])  Synthetic fabric or coated synthetic fabric, including all textile fibers and yarns that are for use in such fabrics.

			(8[viii])  Canvas products.

			(9[ix])  Wool (whether in the form of fiber or yarn or contained in fabrics, materials, or manufactured articles).

			(10[x])  Any item of individual equipment (Federal Supply Class [Product or Service Code (PSC)] 8465) manufactured from or containing any of the fibers, yarns, fabrics, or materials listed in this paragraph (a)[(1)].

		(b[2])  Hand or measuring tools, unless the tools were produced in the United States.  For additional guidance, see PGI 225.7002-1(b[(a)(2)]).

	[(b)  In accordance with section 8123 of the Department of Defense Appropriations Act, 2014 (Pub. L. 113-76, division C, title VIII), and the same provision in subsequent Defense appropriations acts, except as provided in  225.7002-2, do not acquire a flag of the United States (PSC 8345), unless such flag, including the materials and components thereof, is manufactured in the United States, consistent with the requirements at10 U.S.C. 2533a.  This restriction does not apply to the acquisition of any end-items or components related to flying or displaying the flag (e.g., flag poles and accessories).]

225.7002-2  Exceptions.
Acquisitions in the following categories are not subject to the restrictions in 225.7002-1:

* * * * *

	(l) Acquisitions of foods manufactured or processed in the United States, regardless of where the foods (and any component if applicable) were grown or produced.  However, in accordance with S[s]ection 8118 of the DoD Appropriations Act for Fiscal Year 2005 (Pub. L. 108-287), this exception does not apply to fish, shellfish, or seafood manufactured or processed in the United States or fish, shellfish, or seafood contained in foods manufactured or processed in the United States.

	(m)  Acquisitions of fibers and yarns that are for use in synthetic fabric or coated synthetic fabric (but not the purchase of the synthetic or coated synthetic fabric itself), if

		(1)  The fabric is to be used as a component of an end product that is not a textile product.  Examples of textile products, made in whole or in part of fabric, include

			(i)  Draperies, floor coverings, furnishings, and bedding (Federal Supply Group[Product or Service Group (PSG)] 72, Household and Commercial Furnishings and Appliances);

			(ii)  Items made in whole or in part of fabric in Federal Supply Group [PSG] 83, Textile/leather/furs/apparel/findings/tents/flags, or Federal Supply Group [PSG] 84, Clothing, Individual Equipment and Insignia;

			(iii)  Upholstered seats (whether for household, office, or other use); and

			(iv)  Parachutes (Federal Supply Class [PSC] 1670); or

		(2)  The fibers and yarns are para-aramid fibers and continuous filament para-aramid yarns manufactured in a qualifying country.

* * * * *

225.7002-3  Contract clauses.

[bookmark: BM209_1]See DoD Class Deviation 2014-O0010, Acquisition of the American Flag, issued February 21, 2014. This deviation is effective for contract actions issued using DoD funds appropriated by the Department of Defense Appropriations Act, 2014 (Pub. L. 113-76, Division C). 
 
See DoD Class Deviation 2015-O0007, Acquisition of the American Flag, issued December 29, 2014. This deviation is effective for contract actions issued using DoD funds appropriated by the Department of Defense Appropriations Act, 2015 (Pub. L. 113-235, Division C). This class deviation remains in effect until incorporated in the DFARS or otherwise rescinded. 

Unless an exception [at 223.7002-2] applies—

	(a)  Use the clause at 252.225-7012, Preference for Certain Domestic Commodities, in solicitations and contracts,  including solicitations  and contracts using FAR part 12 procedures for the acquisition of commercial items, that exceed the  simplified acquisition threshold.

	(b)  Use the clause at 252.225-7015, Restriction on Acquisition of Hand or Measuring Tools, in solicitations and contracts, including solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items, that exceed the simplified acquisition threshold that require delivery of hand  or measuring tools.

	[(c)  Use the clause at 252.225-7006, Acquisition of the American Flag, in solicitations and contracts, including solicitations and contracts using FAR part 12 procedures for the acquisition of commercial items, that are for the acquisition of the American flag, with an estimated value that exceeds the simplified acquisition threshold.]

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[bookmark: OLE_LINK11][bookmark: OLE_LINK12][bookmark: OLE_LINK1][bookmark: OLE_LINK2][252.225-7006  Acquisition of the American Flag.
As prescribed in 225.7002-3(c), insert the following clause:

 ACQUISITION OF THE AMERICAN FLAG (AUG 2015)

	(a)  Definition.  “United States,” as used in this clause, means the 50 States, the District of Columbia, and outlying areas.

[bookmark: OLE_LINK5][bookmark: OLE_LINK6]	(b)  If the Contractor is required to deliver under this contract one or more American flags (Product or Service Code 8345), such flag(s), including the materials and components thereof, shall be manufactured in the United States, consistent with the requirements at 10 U.S.C. 2533a (commonly known as the “Berry Amendment”).

	(c)  This clause does not apply to the acquisition of any end items or components related to flying or displaying the flag (e.g., flagpoles and accessories).

(End of clause)]
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