DFARS Procedures, Guidance, and Information

PGI 201—Federal Acquisition Regulations System

(Revised October 30, 2015)

PGI 201.6—CAREER DEVELOPMENT, CONTRACTING AUTHORITY, AND
RESPONSIBILITIES

PGI 201.602 Contracting officers.
PGI 201.602-2 Responsibilities.

Contracting officers shall inform all individuals performing on their behalf of their delegated
roles and responsibilities, and the relationships among the parties.

(d)(i) When designating Department of State personnel as a contracting officer’s
representative (COR for contracts executed by DoD in support of Department of State in
Iraq), follow the procedures in the Director, Defense Procurement and Acquisition Policy
memorandum dated July 11, 2011, Contracting Officer’'s Representative Designation—Irag.

(i) DoD COR certification standards define minimum COR competencies,
experience, and training requirements according to the nature and complexity of the
requirement and contract performance risk. These COR certification standards should be
considered when developing service requirements, soliciting proposals, and performing
surveillance during contract performance. The DoD standards and policy are provided in
DoD Instruction 5000.72, DoD Standard for Contracting Officer's Representative (COR)
Certification.

(i) Guidance on the appointment and duties of CORs is provided in the DoD COR
Handbook, March 22, 2012.

(iv) DoD agencies and components shall use the DoD Contracting Officer
Representative Tracking (CORT) Tool to electronically track COR nominations,
appointments, terminations, and training certifications for service contracts. Further
guidance on using this tool is provided in OUSD(AT&L) memorandum, dated February 10,
2014, Update to the Department of Defense Contracting Officer Representative Tracking
Tool. The link to the CORT Tool is https://wawf.eb.mil.

(v) ACOR assists in the technical monitoring or administration of a contract.

(A) Contracting officers shall designate a COR for all service contracts,
including both firm-fixed-price and other than firm-fixed-price contracts, awarded by a
DoD component or by any other Federal agency on behalf of DoD. The surveillance
activities performed by CORs should be tailored to the dollar value/complexity of the
specific contract for which they are designated. For geographically dispersed large
contracts with multiple task orders, contracting officers should consider appointing
multiple or alternate CORs to assist with surveillance duties. These CORs should have
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specific duties based on criteria, such as geographic region or distinct task areas, to
avoid conflicting or duplicative direction. Contracting officers may exempt service
contracts from this requirement when the following three conditions are met:

(1) The contract will be awarded using simplified acquisition
procedures;

(2) The requirement is not complex; and

(3) The contracting officer documents the file, in writing, with the
specific reasons why the appointment of a COR is unnecessatry.

(B) For cost reimbursement contracts that are not service contracts, contracting
officers shall either retain or delegate surveillance activities to a COR or DCMA.

(C) The contracting officer shall include a copy of the written designation
required by FAR 1.602-2(d)(7) in the CORT Tool.

(vi) A COR shall maintain an electronic file in the CORT Tool for each contract
assigned. This file must include, as a minimum—

(A) A copy of the contracting officer's letter of designation and other
documentation describing the COR's duties and responsibilities; and

(B) Documentation of actions taken in accordance with the delegation of
authority.

(vii) Contracting officers, as well as the requiring activities (or the COR’s
supervisor), shall, as a minimum, annually review the COR's files for accuracy and
completeness. The results of the contracting officer’s review shall be documented in the
CORT Tool.

(viii) Prior to contract closeout, the COR will deliver the COR files for the assigned
contract to the contracting officer for incorporation into the contract file.
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PGI 206.3--OTHER THAN FULL AND OPEN COMPETITION

PGI 206.302 Circumstances permitting other than full and open competition.

PGI 206.302-1 Only one responsible source and no other supplies or services will
satisfy agency requirements.

(d) Limitations. When utilizing the authority at FAR 6.302-1, the contracting officer shall
post a request for information or a sources sought notice, and shall include the results of
this inquiry in the justification required by FAR 6.303. This requirement to post may be
waived by the Head of the Contracting Activity, or designee. The waiver authority may not
be delegated lower than a general or flag officer or a member of the Senior Executive
Service.

PGI 206.302-2 Unusual and compelling urgency.

(b) Application. The circumstances under which use of this authority may be
appropriate include, but are not limited to, the following:

() Supplies, services, or construction needed at once because of fire, flood,
explosion, or other disaster.

(i) Essential equipment or repair needed at once to—
(A) Comply with orders for a ship;
(B) Perform the operational mission of an aircraft; or

(C) Preclude impairment of launch capabilities or mission performance of
missiles or missile support equipment.

(i) Construction needed at once to preserve a structure or its contents from
damage.

(iv) Purchase requests citing an issue priority designator under DoD 4140.1-R, DoD
Materiel Management Regulation, of 4 or higher, or citing “Electronic Warfare QRC Priority.”
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PGI 206.303 Justifications.
PGl 206.303-2 Content.

(b)(i) Justifications citing the authority at FAR 6.302-1 to permit the use of other than full
and open competition, shall--

(A) Include the results of the request for information or sources sought notice
posted in accordance with PGl 206.302-1 (unless the requirement to post has been
waived); and

(B) For non-competitive follow-on acquisitions of supplies or services previously
awarded on a non-competitive basis, include a copy of the previous justification to assist the
approval authority in determining whether the planned actions to remove any barriers to
competition cited on the previous justification were completed.

PGI 206.304 Approval of the justification.

(a)(S-70) For a non-competitive follow-on to a previous award for the same supply or
service supported by a justification for other than full and open competition citing the
authority at FAR 6.302-1—

() The justification shall include a copy of the previous justification to assist the
approval authority in determining whether the planned actions to remove any barriers to
competition cited on the previous justification were completed; and

(i) The approval authority shall determine whether the planned actions were
completed. If the actions were not completed, the justification for the follow-on acquisition
shall be approved by the approval authority one-level above the approval authority for the
previous justification (see FAR 6.304). If the previous justification was approved by the
Senior Procurement Executive (SPE), the approval remains at the SPE level.

PGI 206.305 Availability of the justification.

See OUSD(AT&L) DPAP memorandum, “Noncompetitive Contracts Awarded Based on
Urgency,” dated April 13, 2015, for further guidance on the justification and approval
documents required for contracts awarded using the unusual and compelling urgency
exception.
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PGI 207.1—ACQUISITION PLANS
PGI 207.103 Agency-head responsibilities.
(h) Submit acquisition plans for procurement of conventional ammunition to—

Program Executive Officer, Ammunition
ATTN: SFAE-AMO

Building 171

Picatinny Arsenal, NJ 07806-5000

Telephone: Commercial (973) 724-7101; DSN 880-7101.

PGI 207.105 Contents of written acquisition plans.

For acquisitions covered by DFARS 207.103(d)(i)(A) and (B), correlate the plan to the DoD
Future Years Defense Program, applicable budget submissions, and the decision
coordinating paper/program memorandum, as appropriate. It is incumbent upon the planner
to coordinate the plan with all those who have a responsibility for the development,
management, or administration of the acquisition. The acquisition plan should be provided
to the contract administration organization to facilitate resource allocation and planning for
the evaluation, identification, and management of contractor performance risk.

(&) Acquisition background and objectives.
(1) Statement of need. Include—

(A) Applicability of an acquisition decision document, a milestone decision
review, or a service review, as appropriate.

(B) The date approval for operational use has been or will be obtained. If
waivers are requested, describe the need for the waivers.

(C) A milestone chart depicting the acquisition objectives.

(D) Milestones for updating the acquisition plan. Indicate when the plan will be
updated. Program managers should schedule updates to coincide with DAB reviews and
the transition from one phase to another (e.g., system development and demonstration to
production and deployment).

(E) Supplies and services. To determine if acquisitions for supplies or
services are covered by DFARS 208.7, acquisition officials shall use the AbilityOne
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Program Procurement List published by the Committee for Purchase From People Who
Are Blind or Severely Disabled at http://www.abilityone.gov/procurement_list/index.html
(see FAR Part 8.7).

(3)(i) Life-cycle cost. When acquiring tents or other temporary structures,
consider total life-cycle costs in accordance with DFARS 215.101.

(8) Acquisition streamlining. See DoDD 5000.1, The Defense Acquisition System,
and the Defense Acquisition Guidebook at http://akss.dau.mil/dag/.

(b) Plan of action.

(2) Competition. For information on various approaches that may be used to
competitively fulfill DoD requirements, see the Office of the Under Secretary of Defense for
Acquisition, Technology, and Logistics Guidelines for Creating and Maintaining a
Competitive Environment for Supplies and Services in the Department of Defense.

(4) Acquisition considerations. When supplies or services will be acquired by
placing an order under a non-DoD contract (e.g., a Federal Supply Schedule contract),
regardless of whether the order is placed by DoD or by another agency on behalf of DoD,
address the method of ensuring that the order will be consistent with DoD statutory and
regulatory requirements applicable to the acquisition and the requirements for use of DoD
appropriated funds.

(5) Budgeting and funding. Include specific references to budget line items and
program elements, where applicable, estimated production unit cost, and the total cost for
remaining production.

(6) Product or service descriptions. For development acquisitions, describe the
market research undertaken to identify commercial items, commercial items with
modifications, or nondevelopmental items (see FAR Part 10) that could satisfy the
acquisition objectives.

(13) Logistics considerations.

(i) Describe the extent of integrated logistics support planning, including total life
cycle system management and performance-based logistics. Reference approved plans.

(i) Discuss the mission profile, reliability, and maintainability (R&M) program
plan, R&M predictions, redundancy, qualified parts lists, parts and material qualification,
R&M requirements imposed on vendors, failure analysis, corrective action and feedback,
and R&M design reviews and trade-off studies. Also discuss corrosion prevention and
mitigation plans.
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(i) For all acquisitions, see Subpart 227.71 regarding technical data and
associated license rights, and Subpart 227.72 regarding computer software and associated
license rights. For acquisitions involving major weapon systems and subsystems of major
weapon systems, see the additional requirements at DFARS 207.106(S-70).

(iv) See DoD 4120.24-M, Defense Standardization Program (DSP) Policies and
Procedures.

(S-70) Describe the extent of Computer-Aided Acquisition and Logistics
Support (CALS) implementation (see MIL-STD-1840C, Automated Interchange of Technical
Information).

(16) Environmental and energy conservation objectives.

(i) Discuss actions taken to ensure either elimination of or authorization to use
class | ozone-depleting chemicals and substances (see DFARS Subpart 223.8).

(i) Ensure compliance with DoDI 4715.4, Pollution Prevention.
(20) Other considerations.

(A) National Technology and Industrial Base. For major defense acquisition
programs, address the following (10 U.S.C. 2506)—

(1) An analysis of the capabilities of the national technology and industrial
base to develop, produce, maintain, and support such program, including consideration of
the following factors related to foreign dependency (10 U.S.C. 2505)—

(i) The availability of essential raw materials, special alloys, composite
materials, components, tooling, and production test equipment for the sustained production
of systems fully capable of meeting the performance objectives established for those
systems; the uninterrupted maintenance and repair of such systems; and the sustained
operation of such systems.

(i) The identification of items specified in paragraph (b)(19)(A)(1)(i) of
this section that are available only from sources outside the national technology and
industrial base.

(i) The availability of alternatives for obtaining such items from within
the national technology and industrial base if such items become unavailable from sources
outside the national technology and industrial base; and an analysis of any military
vulnerability that could result from the lack of reasonable alternatives.
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(iv) The effects on the national technology and industrial base that
result from foreign acquisition of firms in the United States.

(2) Consideration of requirements for efficient manufacture during the
design and production of the systems to be procured under the program.

(3) The use of advanced manufacturing technology, processes, and
systems during the research and development phase and the production phase of the
program.

(4) To the maximum extent practicable, the use of contract solicitations that
encourage competing offerors to acquire, for use in the performance of the contract, modern
technology, production equipment, and production systems (including hardware and
software) that increase the productivity of the offerors and reduce the life-cycle costs.

(5) Methods to encourage investment by U.S. domestic sources in
advanced manufacturing technology production equipment and processes through—

() Recognition of the contractor’s investment in advanced
manufacturing technology production equipment, processes, and organization of work
systems that build on workers’ skill and experience, and work force skill development in the
development of the contract objective; and

(i) Increased emphasis in source selection on the efficiency of
production.

(6) Expanded use of commercial manufacturing processes rather than
processes specified by DoD.

(7) Elimination of barriers to, and facilitation of, the integrated manufacture
of commercial items and items being produced under DoD contracts.

(8) Expanded use of commercial items, commercial items with
modifications, or to the extent commercial items are not available, nondevelopmental items
(see FAR Part 10).

(9) Acquisition of major weapon systems as commercial items (see DFARS
Subpart 234.70).

(B) Industrial Capability (1C).

(1) Provide the program’s IC strategy that assesses the capability of the
U.S. industrial base to achieve identified surge and mobilization goals. If no IC strategy has
been developed, provide supporting rationale for this position.
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(2) If, inthe IC strategy, the development of a detailed IC plan was
determined to be applicable, include the plan by text or by reference. If the development of
the IC plan was determined not to be applicable, summarize the details of the analysis
forming the basis of this decision.

(3) If the program involves peacetime and wartime hardware configurations
that are supported by logistics support plans, identify their impact on the IC plan.

(C) Special considerations for acquisition planning for crisis situations. Ensure
that the requirements of DoD Instruction 1100.22, Policy and Procedures for Determining
Workforce Mix, are addressed. Also—

(1) Acquisition planning must consider whether a contract is likely to be
performed in crisis situations outside the United States and must develop appropriately
detailed measures for inclusion in the contract. Combatant commanders establish
operational plans identifying essential services that must continue during crisis. DoDI
1100.22 requires Combatant Commanders to develop contingency plans if they have a
reasonable doubt that a contractor will continue to provide essential services during a
mobilization or crisis. When planning the acquisition, consider these operational plans and
the resources available to carry out these plans.

(2) During acquisition planning, identify which services have been declared
so essential that they must continue during a crisis situation. A best practice is to create a
separate section, paragraph, line, or other designation in the contract for these essential
services so they can be tracked to an option or separate contract line item.

(3) The requirements for the contractor written plan for continuity of
essential services and the criteria for assessing the sufficiency of the plan will be
determined/tailored for each acquisition of essential services by the contracting officer in
coordination with the functional manager. The contractor's written plan, including
prices/cost, shall be considered and evaluated in conjunction with the technical evaluation of
offers.

(4) Operational-specific contractor policies and requirements resulting from
combatant commander “integrated planning” will be described in operation plans (OPLAN),
operation orders (OPORD) or separate annexes, and must be incorporated into applicable
contracts. The plans may include rules for theater entry, country clearance, use of
weapons, living on-base, etc. Therefore, the requiring activity is responsible for obtaining
pertinent OPLANs, OPORDs, and annexes (or unclassified extracts) from the affected
combatant command or military service element or component and for ensuring that the
contract is consistent with the theater OPLAN and OPORD.
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(5) Ask the requiring activity to confirm that the appropriate personnel
department has determined that inherently Governmental functions are not included in the
contract requirements. If contract services will become inherently Governmental during a
time of crisis, ensure that the contract states that work will be removed from the contract
(temporarily or permanently) upon the occurrence of a triggering event (specified in the
contract) or upon notice from the contracting officer that informs the contractor when its
responsibility to perform affected duties will stop or restart. The contract should require the
contractor to have a plan for restarting performance after the crisis ends.

(6) If the combatant commander’s contingency plan requires military
members to replace contractor employees during a crisis or contingency, acquisition
planning must consider whether the contract should require the contractor to train military
members to do that.

(7) For acquisitions that have or may have some portion of delivery of items
or performance in a foreign country, address considerations and requirements set forth in
DFARS 225.370, Contracts requiring performance or delivery in a foreign country; 225.371,
Contractor personnel supporting U.S. Armed Forces deployed outside the United States;
225.372, Antiterrorism/force protection, and 225.373, Contract administration in support of
contingency operations.

(8) Contract administration planning considerations for contracts in support
of contingency operations.

() When delegation of contract administration services to a contracting
officer located in a different geographic area to support a contract for the delivery of items or
performance in a joint operations area will or may occur, address the resourcing of contract
administration and oversight personnel, including administrative contracting officers, quality
assurance specialists, contract administrators, property administrators, and contracting
officers’ representatives.

(i) If contract delivery of items or performance in support of
contingency operations will or may occur in an austere, uncertain, or hostile environment,
address the need for logistics support of contract administration and oversight personnel.

(i) When some portion of contract delivery of items or performance
may take place in a contingency area, address pertinent combatant commander or joint
force commander requirements and considerations for contract administration. Such
requirements will be maintained on the particular combatant commander operational
contract support website, http://www.acqg.osd.mil/dpap/pacc/cc/areas of responsibility.html .

(iv) When contracts are awarded for performance in a contingency
area, the head of the contracting activity is responsible for planning to ensure that
contingency contracts will be closed in a timely manner considering personnel turnover and
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preaward, contract administration, and other contracting workload. A plan for reachback
support of contract closeouts should be included, if required.

(9) For contracts that will incorporate the clause at DFARS 252.225-7040,
Contractor Personnel Supporting U.S. Armed Forces Deployed Outside the United States, in
accordance with DFARS 225.371-5(a), or otherwise require accountability for contractor
personnel, consider the requirements and resources necessary for both the Government
and contractor to keep the Synchronized Predeployment and Operational Tracker (SPOT)
current in accordance with the SPOT business rules available at the website provided at
http://www.acqg.osd.mil/log/PS/ctr_mgt_accountability.html.

(10) For contracts that will incorporate the clause at FAR 52.222-50,
Combating Trafficking in Persons, consider the requirements and resources necessary for
both the Government and contractor to implement and maintain compliance with Federal
and DoD trafficking in persons requirements, including PGl 222.1703.

(D) CONUS Antiterrorism Considerations. For acquisitions that require
services to be delivered to or performed on a DoD installation, DoD occupied space, ship, or
aircraft, ensure that the requirements of DoD Instruction 2000.16, DoD Antiterrorism
Standards, are addressed. DoD Instruction 2000.16 is available at the Washington
Headquarters Services website at http://www.dtic.mil/whs/directives/.

(1) Acquisition planning must consider antiterrorism (AT) measures when
the effort to be contracted could affect the security of operating forces, particularly in-transit
forces. Contracting officers must work closely with Antiterrorism Officers (ATOs) and legal
advisors to ensure that AT security considerations are properly and legally incorporated into
the acquisition planning process. Consider AT performance as an evaluation factor for
award (past performance and proposed performance under the instant contract), and as a
performance metric under the resultant contract.

(2) The geographic Combatant Commander’s AT policies take precedence
over all AT policies or programs of any DoD component operating or existing in that
command’s area of responsibility. These policies, in conjunction with area specific AT
security guidance, form the core of AT security criteria which shall be applied to all contracts
as a baseline. The ATO has access to the Joint Staff's Antiterrorism Enterprise Portal on the
NIPRNET, https://atep.dtic.mil/portal/site/atep/ a password-protected integrated interface for
current and planned AT tools. Coordinate with the ATO to incorporate AT security
considerations into the contracting process, including suggestions for specific AT security
measures that should be employed. At a minimum—

(i) Consider AT Risk Assessment results when developing alternative
solutions to contract requirements that will mitigate security risks. The impact of local
security measures on contract performance and possible contract performance outcomes
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that could improve or leverage local security measures should be considered when
selecting among alternative contract performance requirements.

(i) Antiterrorism procedures incorporate random schedules, access,
and/or search requirements. There also may be frequent changes in the local threat level.
Consider the impact of these practices when developing performance work statements and
special contracting requirements, especially those related to site access controls.

(i) Consider the need for contractor personnel screening
requirements to be met prior to commencing work under the contract. The contracting
officer should notify the ATO prior to the start of contract performance to ensure all required
AT security measures are in place.

(iv) Performance work statements should be written with the
understanding that the need for and level of AT measures may change during contract
performance. Performance work statements should provide for the conduct of periodic
inspections to ensure adherence to access control procedures. Consider the need for
reviewing contract AT measures if the local threat changes and/or if contract terms or
requirements change.

(E) Software and software maintenance. When acquiring software or software
maintenance, see DFARS 212.212.

(F) Procurement Support for Theater Security Cooperation Efforts. When
planning procurement support for theater security cooperation efforts (e.g., military
exercises/training, base operations, weapons procurement, aviation fuels, construction, or
the President's Emergency Plan for Aids Relief projects), planners should be aware that
Department of State (DoS) missions (embassies and consulates) do not provide such
contracting support; however, these missions can provide support for routine, non-complex
services and supplies used by U.S. Government personnel, even if funded with foreign-
military-sales case money (see DFARS PGl 225.78). Planners shall take the following
steps:

(1) Become familiar with DoS Cable 11 STATE 030953, “Procurement
Roles and Responsibilities — General Services Officer and DoD Personnel” (see also
DFARS PGI 225.78).

(2) Request general guidance from the combatant-command coordinator
on past practices in the particular location for which procurement support is to be requested,;

(3) Contact the Defense Attaché Office and/or General Services Officer
(normally the embassy/consulate contracting officer) at the DoS mission at least 60 days
prior to the requirement, or as soon as practicable, to obtain information on—
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() Availability of, and procedures associated with, requesting DoS
mission procurement support;

(i) Local sources of supplies and services; and

(iii) Business payment practices to support DoD procurement of
specific theater security cooperation procurement requirements.

(4) Ascertain whether payment support is available from the DoS mission.
(5) When DoS contracting support is determined to be unavailable or not
allowed, ensure the party of DoD military and/or civilians deploying to support the particular
Theater Security Cooperation effort either pre-arranges DoD contracting support through
reach-back, if possible, or if necessary, includes a warranted contracting officer, field-
ordering officer, or credit-card holder, and, if necessary, a paying agent.
PGI 207.171 Component breakout.
PGI 207.171-4 Procedures.
(1) Responsibility.

() Agencies are responsible for ensuring that—

(A) Breakout reviews are performed on components meeting the criteria in
DFARS 207.171-3(a) and (b);

(B) Components susceptible to breakout are earmarked for consideration in
future acquisitions;

(C) Components earmarked for breakout are considered during requirements
determination and appropriate decisions are made; and

(D) Components are broken out when required.

(i) The program manager or other official responsible for the material program
concerned is responsible for breakout selection, review, and decision.

(i) The contracting officer or buyer and other specialists (e.g., small business
specialist, engineering, production, logistics, and maintenance) support the program
manager in implementing the breakout program.

(2) Breakout review and decision.
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(i) A breakout review and decision includes—

(A) An assessment of the potential risks to the end item from possibilities such
as delayed delivery and reduced reliability of the component;

(B) A calculation of estimated net cost savings (i.e., estimated acquisition
savings less any offsetting costs); and

(C) An analysis of the technical, operational, logistics, and administrative factors
involved.

(i) The decision must be supported by adequate explanatory information, including
an assessment by the end item contractor when feasible.

(i) The following questions should be used in the decision process:

(A) Is the end item contractor likely to do further design or engineering effort on
the component?

(B) Is a suitable data package available with rights to use it for Government
acquisition? (Note that breakout may be warranted even though competitive acquisition is
not possible.)

(C) Can any quality control and reliability problems of the component be
resolved without requiring effort by the end item contractor?

(D) Will the component require further technical support (e.g., development of
specifications, testing requirements, or quality assurance requirements)? If so, does the
Government have the resources (manpower, technical competence, facilities, etc.) to
provide such support? Or, can the support be obtained from the end item contractor (even
though the component is broken out) or other source?

(E) Will breakout impair logistics support (e.g., by jeopardizing standardization
of components)?

(F) Will breakout unduly fragment administration, management, or performance
of the end item contract (e.g., by complicating production scheduling or preventing
identification of responsibility for end item failure caused by a defective component)?

(G) Can breakout be accomplished without jeopardizing delivery requirements
of the end item?

(H) If a decision is made to break out a component, can advance acquisition
funds be made available to provide the new source any necessary additional lead time?

2004 EDITION 207.1-10



DFARS Procedures, Guidance, and Information

PGI 207—Acquisition Planning

() Is there a source other than the present manufacturer capable of supplying
the component?

(J) Has the component been (or is it going to be) acquired directly by the
Government as a support item in the supply system or as Government-furnished equipment
in other end items?

(K) Will the financial risks and other responsibilities assumed by the
Government after breakout be acceptable?

(L) Will breakout result in substantial net cost savings? Develop estimates of
probable savings in cost considering all offsetting costs such as increases in the cost of
requirements determination and control, contracting, contract administration, data package
purchase, material inspection, qualification or preproduction testing, ground support and test
equipment, transportation, security, storage, distribution, and technical support.

(iv) If answers to the questions reveal conditions unfavorable to breakout, the
program manager should explore whether the unfavorable conditions can be eliminated.
For example, where adequate technical support is not available from Government
resources, consider contracting for the necessary services from the end item contractor or
other qualified source.

(3) Records.

() The contracting activity shall maintain records on components reviewed for
breakout. Records should evidence whether the components—

(A) Have no potential for breakout;
(B) Have been earmarked as potential breakout candidates; or
(C) Have been, or will be, broken out.
(i) The program manager or other designated official must sign the records.
(i) Records must reflect the facts and conditions of the case, including any
assessment by the contractor, and the basis for the decision. The records must contain the
assessments, calculations, and analyses discussed in paragraph 2 of this section, including

the trade-off analysis between savings and increased risk to the Government because of
responsibility for Government-furnished equipment.
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(Revised October 30, 2015)
PGI 215.3--SOURCE SELECTION

PGI 215.300—Scope of subpart.

See the policy tab for Director, Defense Procurement and Acquisition Policy memorandum
dated March 4, 2011, Department of Defense Source Selection Procedures, which provides
the procedures to be used within DoD when conducting negotiated, competitive acquisitions
utilizing FAR part 15 procedures.

PGI 215.303 Responsibilities.
(b)(2) The source selection plan—

(A) Shall be prepared and maintained by a person designated by the source
selection authority or as prescribed by agency procedures; and

(B) Shall be coordinated with the contracting officer and senior advisory group,
if any, within the source selection organization.

PGI 215.304 Evaluation factors and significant subfactors.
(©)()(A) Evaluation factors may include—
(1) The extent to which such firms are specifically identified in proposals;

(2) The extent of commitment to use such firms (for example, enforceable
commitments are to be weighted more heavily than non-enforceable ones);

(3) The complexity and variety of the work small firms are to perform;
(4) The realism of the proposal;

(5) Past performance of the offerors in complying with requirements of the
clauses at FAR 52.219-8, Utilization of Small Business Concerns, and 52.219-9, Small
Business Subcontracting Plan; and

(6) The extent of participation of such firms in terms of the value of the total
acquisition.

(v) Using authority granted in section 806 of Pub. L. 111-383 to exclude a source
based on supply chain risk requires an evaluation factor for supply chain risk, as specified at
DFARS 239.73. Evaluating supply chain risk requires review of the supply chain, including
all information technology subcontractors and suppliers that are proposed for use at any
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time in the performance of the contract and may involve the use of all-source intelligence
information. The requiring activity is responsible for obtaining any necessary all-source
intelligence information and must inform the contracting officer and source selection
authority of the results of the review for use in evaluating offers.

PGI 215.370 Evaluation factor for employing or subcontracting with members of the
Selected Reserve.

PGI 215.370-2 Evaluation factor.

(1) This evaluation factor may be used as an incentive to encourage contractors to use
employees or individual subcontractors who are members of the Selected Reserve.

(2) As with all evaluation factors and subfactors, the contracting officer should consider
the impact the inclusion of this factor will have on the resulting contract and weight it
accordingly.

(3) The solicitation provision at 252.215-7005 requires an offeror to provide supporting
documentation when stating an intent to use members of the Selected Reserve in the
performance of the contract.

PGI 215.371 Only one offer.
PGI 215.371-2 Promote competition.

(a) For competitive solicitations in which more than one potential offeror
expressed an interest in an acquisition, but only one offer was ultimately received, the
Contracting Officer shall—

(1) Seek feedback (e.qg., issue an RFI) after award from potential offerors
expected to submit an offer; and

(2) Document any feedback received in the contract file.

(b) Agencies shall use any feedback received when considering how to
overcome barriers to competition for future requirements.
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(Revised October 30, 2015)
PGI 215.4—CONTRACT PRICING
PGI 215.402 Pricing policy.

(1) Contracting officers must purchase supplies and services from responsible sources
at fair and reasonable prices. The Truth in Negotiations Act (TINA) (10 U.S.C. 2306a and 41
U.S.C. chapter 35) requires offerors to submit certified cost or pricing data if a procurement
exceeds the TINA threshold and none of the exceptions to certified cost or pricing data
requirements applies. Under TINA, the contracting officer obtains accurate, complete, and
current data from offerors to establish a fair and reasonable price (see FAR 15.403). TINA
also allows for a price adjustment remedy if it is later found that a contractor did not provide
accurate, complete, and current data.

(2) When certified cost or pricing data are not required, and the contracting officer does
not have sufficient data to determine price reasonableness, FAR 15.402(a)(2) requires the
offeror to provide whatever data the contracting officer needs in order to determine fair and
reasonable prices.

(3) Ohbtaining sufficient data from the offeror is particularly critical in situations where an
item is determined to be a commercial item in accordance with FAR 2.101 and the contract
is being awarded on a sole source basis. This includes commercial sales data of items sold
in similar quantities and, if such data is insufficient, cost data to support the proposed price.

(4) See PGl 215.404-1 for more detailed procedures for obtaining data needed to
determine fair and reasonable prices.

PGI 215.403 Obtaining certified cost or pricing data.

PGI 215.403-1 Prohibition on obtaining certified cost or pricing data (10 U.S.C. 2306a
and 41 U.S.C. chapter 35).

(b) Exceptions to certified cost or pricing data requirements. Even if an exception to
certified cost or pricing data applies, the contracting officer is still required to determine price
reasonableness. In order to make this determination, the contracting officer may require
data other than certified cost or pricing data, including data related to prices and cost data
that would otherwise be defined as certified cost or pricing data if certified.

(©)(3) Commercial items.
(A)(1) Contracting officers must exercise care when pricing a commercial
item, especially in sole source situations. The definition of a commercial item at FAR 2.101
requires the product or service be one—

() That is of a type customarily used by the general public or by non-
governmental entities for other than governmental purposes; and

(i) That—

(A) Has been sold, leased, or licensed to the general public;
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(B) Has been offered for sale, lease, or license to the general
public; or

(C) Has evolved or been modified from such products or
services.

(2) Therefore, some form of prior non-government sales data, or the
fact that the item was sold, leased, licensed, or offered for sale (either the specific product or
service or the product or service from which the item evolved) must be obtained.

(3) The fact that an item has been determined to be a commercial item
does not, in and of itself, prohibit the contracting officer from requiring data other than
certified cost or pricing data. This includes data related to prices and cost data that would
otherwise be defined as certified cost or pricing data if certified. Obtaining sufficient data
from the offeror is particularly critical in situations where an item is determined to be a
commercial item in accordance with FAR 2.101 and the contract is being awarded on a sole
source basis. See PGl 215.404-1 for more detailed procedures for use when obtaining data
from the offeror to determine price reasonableness.

(B)(1) Report Content. The annual report of commercial item exceptions to Truth in
Negotiations Act (TINA) requirements shall include the following:

Title: Commercial Item Exceptions to TINA Requirements

(1) Contract number, including modification number, if applicable, and
program name.

(2) Contractor name.
(3) Contracting activity.
(4) Total dollar amount of exception.

(5) Brief explanation of the basis for determining that the item(s) are
commercial.

(6) Brief description of the specific steps taken to ensure price
reasonableness.

(2) Pricing Actions Reported. The intent of this requirement is to report when
a commercial item exception was determined. Therefore, the reporting of the commercial
item exceptions are for pricing actions at the point the contracting officer makes a
determination that the commercial item exception applies. For example—

Example 1: The contracting officer determined that a commercial item
exception applies for an entire indefinite-delivery indefinite-quantity (IDIQ) contract and
expected the subsequent orders to exceed $15 million (based on the estimated maximum
amount for the IDIQ or other supportable estimate of future orders). The organization would
report this in accordance with DFARS 215.403-1(c)(3) for the period in which the IDIQ
contract was awarded, and would include the total dollar amount of subsequent orders
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under the exception expected at the time of award.

Example 2: The contracting officer awards an IDIQ contract with no
commercial item exceptions anticipated. The contracting officer later modifies the contract
for an order that will meet commercial item exceptions, and the subsequent order(s) are
expected to exceed $15 million. Reporting (in the year the modification was issued) will
include this IDIQ contract, the amount of this order, and any other expected future orders
that will use the exception.

() For the above examples, after the contract is reported as receiving
the exception with expected awards over $15 million, there would be no further report, e.g.,
when a subsequent order under that contract exceeds $15 million, because reporting for
that contract was already accomplished.

(i) When explaining price reasonableness in accordance with
paragraph (c)(3)(B)(1)(6) of this subsection, if pricing was accomplished when the IDIQ
contract was awarded, also explain how price reasonableness was determined. In
circumstances where pricing will take place on the order at a future date, explain how pricing
technigues at FAR 15.404-1 will be used, including obtaining cost data, if that is the

only way to determine price reasonableness.

(4) Waivers.
(A) Exceptional case TINA waiver.

(1) In determining that an exceptional case TINA waiver is appropriate,
the head of the contracting activity must exercise care to ensure that the supplies or
services could not be obtained without the waiver and that the determination is clearly
documented. See DPAP March 23, 2007, policy memorandum. The intent is not to relieve
entities that normally perform Government contracts subject to TINA from an obligation to
certify that cost or pricing data are accurate, complete, and current. Instead, waivers must
be used judiciously, in situations where the Government could not otherwise obtain a
needed item without a waiver. A prime example would be when a particular company offers
an item that is essential to DoD’s mission but is not available from other sources, and the
company refuses to submit certified cost or pricing data. In such cases, a waiver may be
appropriate. However, the procuring agency should, in conjunction with the waiver, develop
a strategy for procuring the item in the future that will not require such a waiver (e.g.,
develop a second source, develop an alternative product that satisfies the department’s
needs, or have DoD produce the item).

(2) Senior procurement executive coordination. An exceptional case
TINA waiver that exceeds $100 million shall be coordinated with the senior procurement
executive prior to granting the waiver.

(3) Waiver for part of a proposal. The requirement for submission of
certified cost or pricing data may be waived for part of an offeror’s proposed price when it is
possible to clearly identify that part of the offeror’s cost proposal to which the waiver applies
as separate and distinct from the balance of the proposal. In granting a partial waiver, in
addition to complying with the requirements in DFARS 215.403-1(c)(4), the head of the
contracting activity must address why it is in the Government's best interests to grant a
partial waiver, given that the offeror has no objection to certifying to the balance of its cost
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proposal.

(4) Waivers for unpriced supplies or services. Because there is no
price, unpriced supplies or services cannot be subject to cost or pricing data certification
requirements. The Government cannot agree in advance to waive certification requirements
for unpriced supplies or services, and may only consider a waiver at such time as an offeror
proposes a price that would otherwise be subject to certification requirements.

(B) The annual report of waiver of TINA requirements shall include the
following:

Title: Waiver of TINA Requirements

(1) Contract number, including modification number, if applicable, and
program name.

(2) Contractor name.
(3) Contracting activity.
(4) Total dollar amount waived.

(5) Brief description of why the item(s) could not be obtained without a
waiver. See DPAP March 23, 2007, policy memorandum.

(6) Brief description of the specific steps taken to ensure price
reasonableness.

(7) Brief description of the demonstrated benefits of granting the
waiver.

PGI 215.403-3 Requiring data other than certified cost or pricing data.

To the extent that certified cost or pricing data are not required by FAR 15.403-4 and
there is no other means for the contracting officer to determine that prices are fair and
reasonable, the offeror is required to submit “data other than certified cost or pricing data”
(see definition at FAR 2.101). In accordance with FAR 15.403-3(a), the offeror must provide
appropriate data on the prices at which the same or similar items have previously been sold,
adequate for determining the reasonableness of the price. The following clarifies these
requirements:

(1) Data other than certified cost or pricing data. When certified cost or pricing data are
not required, the contracting officer must obtain whatever data is necessary in order to
determine the reasonableness of the price. The FAR defines this as “data other than
certified cost or pricing data.” When TINA does not apply and there is no other means of
determining that prices are fair and reasonable, the contracting officer must obtain
appropriate data on the prices at which the same or similar items have been sold previously,
adequate for evaluating the reasonableness of the price. Sales data must be comparable to
the quantities, capabilities, specifications, etc., of the product or service proposed. Sufficient
steps must be taken to verify the integrity of the sales data, to include assistance from the
Defense Contract Management Agency, the Defense Contract Audit Agency, and/or other
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agencies if required. See PGI 215.404-1 for more detailed procedures for obtaining data
from offerors to determine price reasonableness.

(2) Previously been sold. Contracting officers shall request offerors to provide data
related to prior sales (or “offered for sale”) in support of price reasonableness
determinations.

(3) Adequacy of sales data for pricing. The contracting officer must determine if the
prior sales data is sufficient for determining that prices are fair and reasonable. If the sales
data is not sufficient, additional data shall be obtained, including cost data if necessary. See
PGl 215.404-1 for more detailed procedures for obtaining whatever data is needed to
determine fair and reasonable prices.

(4) Reliance on prior prices paid by the Government. Before relying on a prior price paid
by the Government, the contracting officer must verify and document that sufficient analysis
was performed to determine that the prior price was fair and reasonable. Sometimes, due
to exigent situations, supplies or services are purchased even though an adequate price or
cost analysis could not be performed. The problem is exacerbated when other contracting
officers assume these prices were adequately analyzed and determined to be fair and
reasonable. The contracting officer also must verify that the prices previously paid were for
guantities consistent with the current solicitation. Not verifying that a previous analysis was
performed, or the consistencies in quantities, has been a recurring issue on sole source
commercial items reported by oversight organizations. Sole source commercial items
require extra attention to verify that previous prices paid on Government contracts were
sufficiently analyzed and determined to be fair and reasonable. At a minimum, a contracting
officer reviewing price history shall discuss the basis of previous prices paid with the
contracting organization that previously bought the item. These discussions shall be
documented in the contract file.

(5) Canadian Commercial Corporation. All contracts with the Canadian Commercial
Corporation (CCC) are placed in accordance with the practices, policies and procedures of
the Government of Canada covering procurement for defense purposes (see PGl 225.870).
Contracting Officers may rely on the confirmation and endorsement of the offer from the
Canadian Commercial Corporation at 225.870-3(a) as an endorsement of the cost/price as
no more than would be charged to the Canadian government.

(i) When 252.215-7003 or 252.215-7004 are included in a solicitation with the
Canadian Commercial Corporation, the data required by paragraph (b)(i) and (ii), in
concert with the confirmation and endorsement of the offer, is intended to meet the
requirements of FAR 15.404-1 for documentation of fair and reasonable pricing.

(i) Use of 252.215-7003 or 252.215-7004 in sole source acquisitions not
meeting the threshold at 215.408(3)(i)(A) or (ii)(A)(1) or competitive acquisitions at any
dollar value shall be supported by a determination and finding justifying the anticipated
need for data other than certified cost or pricing data to determine a fair and reasonable
price.

(i) When the contracting officer anticipates the need for additional data to
establish a fair and reasonable price, specific data should be requested at time of
solicitation as detailed in DFARS 252.215-7003.
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(iv) Examples of clause use:

Scenario Requirement
Sole source to CCC, fixed price, with Include provision and clause in
estimated value of $600 million. accordance with 215.408(3)(i)(A)(2) and

(i(A(2)(ii), respectively, because
estimated value exceeds $500 million.

Sole source to CCC, cost reimbursement, | Include provision and clause in

with estimated value of $800,000. accordance with 215.408(3)(i)(A)(1) and
(i(A(Q)(i), respectively, because estimated
value exceeds $700,000.

Sole source to CCC ,cost-reimbursement, | Do not include provision and clause,
with estimated value of $500,000. unless D&F is approved in accordance
with 215.408(3)(i)(B)and (ii)(A)(2)),
respectively, because estimated value
does not exceed $700.000.

Sole source to CCC ,fixed price, with Do not include provision and clause,
estimated value of $800,000 unless D&F is approved in accordance
with 215.408(3)(i)(B)and (ii)(A)(2)),
respectively, because estimated value
does not exceed $500 million.

Modifications to contracts that include the | If 252.215-7004 is included in the contract,
clause 252.215-7004. then data are required for modifications
valued above the simplified acquisition
threshold, or a higher threshold specified
in the solicitation by the contracting officer,
in accordance with 252.215-7004(b).

PGI 215.404 Proposal analysis.
PGl 215.404-1 Proposal analysis techniques.
(a) General.

() The objective of proposal analysis is to ensure that the final agreed-to price is fair
and reasonable. When the contracting officer needs data to determine price
reasonableness and the offeror will not furnish that data, use the following sequence of
steps to resolve the issue:

(A) The contracting officer should make it clear what data is required and why
it is needed to determine fair and reasonable prices, and should be flexible in requesting
data in existing formats with appropriate explanations from the offeror.

(B) If the offeror refuses to provide the data, the contracting officer should
elevate the issue within the contracting activity.

(C) Contracting activity management shall, with support from the contracting
officer, discuss the issue with appropriate levels of the offeror's management.
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(D) If the offeror continues to refuse to provide the data, contracting activity
management shall elevate the issue to the head of the contracting activity for a decision in
accordance with FAR 15.403-3(a)(4).

(E) The contracting officer shall document the contract file to describe—
(1) The data requested and the contracting officer’s need for that data;

(2) Why there is currently no other alternative but to procure the item
from this particular source; and

(3) Awritten plan for avoiding this situation in the future (e.g., develop
a second source by...; bring the procurement in house to the Government by...).

(F) Consistent with the requirements at FAR 15.304 and 42.1502 and the
DoD Guide to Collection and Use of Past Performance Information, Version 3, dated May
2003, the contracting officer shall provide input into the past performance system, noting the
offeror’s refusal to provide the requested information.

(i) In some cases, supplies or services that are not subject to TINA may require a
cost analysis (see paragraph (b)(iv) of this section). This will occur when a price analysis is
not sufficient for determining prices to be fair and reasonable. In such cases, the contracting
officer should consider the need for a Defense Contract Audit Agency audit of the cost data.

(iii) Particular attention should be paid to sole source commercial supplies or
services. While the order of preference at FAR 15.402 must be followed, if the contracting
officer cannot determine price reasonableness without obtaining data other than cost or
pricing data from the offeror, at a minimum, the contracting officer must obtain appropriate
data on the prices at which the same or similar items have been sold previously (often
previous sales data was the basis of the commercial item determination and must be
requested during price analysis of the data provided by the offeror). If previous sales data is
not sufficient to determine price reasonableness, the contracting officer must obtain “data
other than certified cost or pricing data” and, if necessary, perform a cost analysis.

(b) Price analysis.

() Price analysis should generally be performed on supplies or services that are not
subject to TINA. Available commercial sales, published catalogs or prices, etc., can
sometimes be obtained through market research and can provide a basis for determining if
the proposed prices are fair and reasonable.

(i) In some cases, commercial sales are not available and there is no other market
data for determining fair and reasonable prices. This is especially true when buying supplies
or services that have been determined to be commercial, but have only been “offered for
sale” or purchased on a sole source basis with no prior commercial sales upon which to rely.
In such cases, the contracting officer must require the offeror to submit
whatever cost data is needed to determine price reasonableness.

(i) The following procedures shall be adhered to when executing the price analysis
steps at FAR 15.404-1(b)(2):
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(A) When the contracting officer is relying on data obtained from sources
other than the offeror, the contracting officer must obtain and document sufficient data to
confirm that previous prices paid by the Government were based on a thorough price and/or
cost analysis. For example, it would not be sufficient to use price(s) from a database paid
by another contracting officer without understanding the type of analysis that was performed
to determine the price(s), and without verifying that the quantities were similar for pricing
purposes. This does not necessarily need to be another analysis, but there should be
coordination with the other office that acknowledges an analysis was performed previously.

(B) When purchasing sole source commercial items, the contracting officer
must request non-Government sales data for quantities comparable to those in the
solicitation. In addition, if there have not been any non-Government sales, “data other than
certified cost or pricing data” shall be obtained and a price or cost analysis performed as
required.

(iv) When considering advice and assistance from others, the contracting officer
must pay particular attention to supplies or services that are not subject to TINA because
they are “of a type” customarily used by the general public or “similar to” the item being
purchased. There must be a thorough analysis of—

(A) The available price data for the similar-type item;
(B) The changes required by the solicitation; and
(C) The cost of modifying the base item.

(v) In some cases, the contracting officer will have to obtain “data other than certified
cost or pricing data” from the offeror because there is not sufficient-data from other sources
to determine if prices are fair and reasonable. The contracting officer must use business
judgment to determine the level of data needed from the offeror, but must ensure that the
data is sufficient for making a reasonableness determination. For example, the offeror may
have significant sales of the item in comparable quantities to non-Government entities, and
that may be all the data needed, once the sales data is appropriately verified. On the other
hand, there may be no non-Government sales and the contracting officer may be required
to obtain cost data, and should do so. The request for additional data shall be limited to only
that needed to determine prices to be fair and reasonable. For example, assume the
proposal is 40 percent purchase parts, 30 percent labor, and the balance indirect rates.

Also assume that the Defense Contract Management Agency (DCMA) has a forward pricing
rate agreement with the offeror. It may be sufficient to limit requests to historical purchase
records and/or vendor quotes and the proposed labor hours. Based on this data and the
forward pricing rates from DCMA, the contracting officer may be able to determine price
reasonableness.

(c) Cost analysis.

() When the contracting officer cannot obtain sufficient data to perform a price
analysis in accordance with the pricing steps in FAR 15.404-1(b), a cost analysis is required.

(i) When a solicitation is not subject to TINA and a cost analysis is required, the
contracting officer must clearly communicate to the offeror the cost data that will be needed
to determine if the proposed price is fair and reasonable.
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(iii) To the extent possible, when cost or pricing data are not required to be submitted
in accordance with Table 15-2 of FAR 15.408, the contracting officer should accept the cost
data in a format consistent with the offeror’s records.

(iv) The contracting officer must always consider the need for field pricing support
from the Defense Contract Management Agency, the Defense Contract Audit Agency, and/or
other agencies.

(e) Technical analysis.

Requesting technical assistance is particularly important when evaluating pricing related
to items that are “similar to” items being purchased or commercial items that are “of a type”
or require “minor modifications.” Technical analysis can assist in pricing these types of items
by identifying any differences between the item being acquired and the “similar to” item. In
particular, the technical review can assist in evaluating the changes that are required to get
from the “similar to” item, to the item being solicited, so the contracting officer can determine
sufficient price/cost analysis techniques when evaluating that the price for the item being
solicited is fair and reasonable.

PGI 215.404-2 Data to support proposal analysis.
(a) Field pricing assistance.

() The contracting officer should consider requesting field pricing assistance (See
PGl 215.404-2(c) for when audit assistance should be requested) for—

(A) Fixed-price proposals exceeding the certified cost or pricing data
threshold;

(B) Cost-type proposals exceeding the certified cost or pricing data threshold
from offerors with significant estimating system deficiencies (see DFARS 215.407-5-70(a)(4)
and (c)(2)(7)); or

(C) Cost-type proposals exceeding $10 million from offerors without
significant estimating system deficiencies.

(i) The contracting officer should not request field pricing support for proposed
contracts or modifications in an amount less than that specified in paragraph (a)(i) of this
subsection. An exception may be made when a reasonable pricing result cannot be
established because of—

(A) Alack of knowledge of the particular offeror; or

(B) Sensitive conditions (e.g., a change in, or unusual problems with, an
offeror’s internal systems).

(c) Audit assistance for prime contracts or subcontracts.

() The contracting officer should consider requesting audit assistance from DCAA
for—
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(A) Fixed-price proposals exceeding $10 million;
(B) Cost-type proposals exceeding $100 million.

(i) The contracting officer should not request DCAA audit assistance for proposed
contracts or modifications in an amount less than that specified in paragraph (c)(i) of this
subsection unless there are exceptional circumstances explained in the request for audit.
(See PGI 215.404-2(a)(i) for requesting field pricing assistance without a DCAA audit.)

(i) If, in the opinion of the contracting officer or auditor, the review of a prime
contractor's proposal requires further review of subcontractors' cost estimates at the
subcontractors' plants (after due consideration of reviews performed by the prime
contractor), the contracting officer should inform the administrative contracting officer (ACO)
having cognizance of the prime contractor before the review is initiated.

(iv) Notify the appropriate contract administration activities when extensive, special,
or expedited field pricing assistance will be needed to review and evaluate subcontractors'
proposals under a major weapon system acquisition. If audit reports are received on
contracting actions that are subsequently cancelled, notify the cognizant auditor in writing.

(v) Requests for audit assistance for subcontracts should use the same criteria as
established in paragraphs (c)(i) and (c)(ii) of this subsection.

PGI 215.404-3 Subcontract pricing considerations.

(&) The contracting officer should consider the need for field pricing analysis and
evaluation of lower-tier subcontractor proposals, and assistance to prime contractors when
they are being denied access to lower-tier subcontractor records.

() When obtaining field pricing assistance on a prime contractor’s proposal, the
contracting officer should request audit or field pricing assistance to analyze and evaluate
the proposal of a subcontractor at any tier (notwithstanding availability of data or analyses
performed by the prime contractor) if the contracting officer believes that such assistance is
necessary to ensure the reasonableness of the total proposed price. Such assistance may
be appropriate when, for example—

(A) There is a business relationship between the contractor and the
subcontractor not conducive to independence and objectivity;

(B) The contractor is a sole source supplier and the subcontract costs
represent a substantial part of the contract cost;

(C) The contractor has been denied access to the subcontractor’s records;

(D) The contracting officer determines that, because of factors such as the
size of the proposed subcontract price, audit or field pricing assistance for a subcontract at
any tier is critical to a fully detailed analysis of the prime contractor’s proposal;

(E) The contractor or higher-tier subcontractor has been cited for having
significant estimating system deficiencies in the area of subcontract pricing, especially the
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failure to perform adequate cost analyses of proposed subcontract costs or to perform
subcontract analyses prior to negotiation of the prime contract with the Government; or

(F) Alower-tier subcontractor has been cited as having significant estimating
system deficiencies.

(i) It may be appropriate for the contracting officer or the ACO to provide assistance
to a contractor or subcontractor at any tier, when the contractor or higher-tier subcontractor
has been denied access to a subcontractor’s records in carrying out the responsibilities at
FAR 15.404-3 to conduct price or cost analysis to determine the reasonableness of
proposed subcontract prices. Under these circumstances, the contracting officer or the
ACO should consider whether providing audit or field pricing assistance will serve a valid
Government interest.

(i) When DoD performs the subcontract analysis, DoD shall furnish to the prime
contractor or higher-tier subcontractor, with the consent of the subcontractor reviewed, a
summary of the analysis performed in determining any unacceptable costs included in the
subcontract proposal. If the subcontractor withholds consent, DoD shall furnish a range of
unacceptable costs for each element in such a way as to prevent disclosure of
subcontractor proprietary data.

(iv) Price redeterminable or fixed-price incentive contracts may include subcontracts
placed on the same basis. When the contracting officer wants to reprice the prime contract
even though the contractor has not yet established final prices for the subcontracts, the
contracting officer may negotiate a firm contract price—

(A) If certified cost or pricing data on the subcontracts show the amounts to
be reasonable and realistic; or

(B) If certified cost or pricing data on the subcontracts are too indefinite to
determine whether the amounts are reasonable and realistic, but—

(1) Circumstances require prompt negotiation; and

(2) A statement substantially as follows is included in the repricing
modification of the prime contract:

As soon as the Contractor establishes firm prices for each
subcontract listed below, the Contractor shall submit (in the
format and with the level of detail specified by the Contracting
Officer) to the Contracting Officer the subcontractor's cost
incurred in performing the subcontract and the final
subcontract price. The Contractor and the Contracting Officer
shall negotiate an equitable adjustment in the total amount
paid or to be paid under this contract to reflect the final
subcontract price.

(v) If the selection of the subcontractor is based on a trade-off among cost or price
and other non-cost factors rather than lowest price, the analysis supporting subcontractor
selection should include a discussion of the factors considered in the selection (also see
FAR 15.101 and 15.304 and DFARS 215.304). If the contractor’s analysis is not adequate,
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return it for correction of deficiencies.

(vi) The contracting officer shall make every effort to ensure that fees negotiated by
contractors for cost-plus-fixed-fee subcontracts do not exceed the fee limitations in FAR
15.404-4(c)(4).

PGI 215.404-70 DD Form 1547, Record of Weighted Guidelines Method Application.
(1) The DD Form 1547—

() Provides a vehicle for performing the analysis necessary to develop a profit
objective; and

(i) Provides a format for summarizing profit amounts subsequently negotiated as
part of the contract price.

(2) The contracting officer shall—

() Use and prepare a DD Form 1547 whenever a structured approach to profit
analysis is required by DFARS 215.404-4(b) (see DFARS 215.404-71, 215.404-72, and
215.404-73 for guidance on using the structured approaches). Administrative instructions
for completing the form are in PGI 253.215-70.

(i) Ensure that the DD Form 1547 is accurately completed. The contracting officer is
responsible for the correction of any errors detected by the management system auditing
process.

PGI 215.404-71 Weighted guidelines method.
PGl 215.404-71-4 Facilities capital employed.
(c) Use of DD Form 1861 - Field pricing support.

() The contracting officer may ask the ACO to complete the forms as part of field
pricing support.

(i) When the Weighted Guidelines Method is used, completion of the DD Form 1861
requires data not included on the Form CASB-CMF, i.e., distribution
percentages of land, building, and equipment for the business unit performing the contract.
Choose the most practical method for obtaining this data, for example—

(A) Contract administration offices could obtain the data through the process
used to establish factors for facilities capital cost of money or could establish advance
agreements on distribution percentages for inclusion in field pricing reports;

(B) The corporate ACO could obtain distribution percentages; or

(C) The contracting officer could request the data through a solicitation
provision.

PGI 215.406-1 Prenegotiation objectives.
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(a) Also consider—

() Data resulting from application of work measurement systems in developing
prenegotiation objectives; and

(i) Field pricing assistance personnel participation in planned prenegotiation and
negotiation activities.

(b) Prenegotiation objectives, including objectives related to disposition of findings and
recommendations contained in preaward and postaward contract audit and other advisory
reports, shall be documented and reviewed in accordance with departmental procedures.

() Significant Disagreements. (A) Contracting officers and contract auditors have
complementary roles in the contracting process and are expected to collaborate to
determine fair and reasonable contract values, in accordance with Director, Defense
Procurement and Acquisition Policy memorandum dated December 4, 2009, Subject:
Resolving Contract Audit Recommendations. When a significant disagreement arises on
guestioned costs, the contracting officer and the auditor shall discuss the basis of the
disagreement. The contracting officer shall document that discussion and their
disagreement in a written communication to the auditor. The contracting officer shall also
document the disagreement in the prenegotiation objective (or pre-business clearance).
The contracting officer may then proceed with negotiations when the prenegotiation
objectives are approved.

(B) A significant disagreement is defined as the contracting officer planning to
sustain less than 75-percent of the total recommended questioned costs in a Defense
Contract Audit Agency (DCAA) audit report of a contractor proposal for an initial contract or
a contract modification with a value equal to or greater than $10 million. It does not apply to
costs that DCAA has categorized as unsupported or unresolved in its audit report.

(i) Adjudication Procedures. DCAA has three days to elevate the issues within the
contracting officer’s activity after receipt of the contracting officers’ written communication
confirming the disagreement. Furthermore, DCAA may appeal the significant issues up the
chain of command as established in each Component’s “Resolving Contract Audit
Recommendations” policy. If issues remain, the Director, DCAA may escalate from the
Defense Component’'s Head of Contracting Activity or Senior Procurement Executive, to the
Director, Defense Procurement and Acquisition Policy (DPAP). If the DCAA Director
believes that the Director, DPAP has not adequately addressed the matter, the
disagreement may finally be elevated to the Under Secretary of Defense for Acquisition,
Technology, and Logistics, and the Comptroller.

(iif) Notwithstanding the above, the Director, DCAA, may always raise audit issues to
the Director, DPAP.

(c) Cost estimates for program baselines and contract negotiations for Major Defense
Acquisition and Major Automated Information System Programs.

() For the purpose of contract negotiations and obligation of funds under this
paragraph, the Government shall prepare cost analyses and targets based on the
Government's reasonable expectation of successful contractor performance in accordance
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with the contractor's proposal and previous experience.

(i) Cost estimates developed for baseline descriptions and other program purposes
by the Director of Cost Assessment and Program Evaluation pursuant to its functions, do not
meet the criteria described in paragraph (c)(i) of this subsection and, thus, shall not be used
for purposes of developing the Government’s contract negotiation position or for the
obligation of funds. However, the Government may consider the data used to develop such
estimates when developing the cost analyses and targets described in paragraph (c)(i) of
this subsection.

(d) See Frequently asked ‘Questions and Answers” at
http://www.acqg.osd.mil/dpap/cpic/cp/sec_808 NDAA.html relating to the limitations placed
on the Department of Defense for aggregate annual amounts available for contracted
services in accordance with section 808 of the National Defense Authorization Act for Fiscal
year 2012, P.L. 112-81 and DFARS Class Deviation 2012-00012, Limitation on Amounts
Available for Contracted Services, dated July 31, 2012.

PGI 215.406-3 Documenting the negotiation.

(@)(7) Include the principal factors related to the disposition of findings and
recommendations contained in preaward and postaward contract audit and other advisory
reports.

(10) The documentation—

(A) Shall address significant deviations from the prenegotiation profit
objective;

(B) Should include the DD Form 1547, Record of Weighted Guidelines
Application (see DFARS 215.404-70), if used, with supporting rationale;

(C) Shall address the rationale for not using the weighted guidelines method
when its use would otherwise be required by DFARS 215.404-70; and

(D) Shall be marked “FOR OFFICIAL USE ONLY”, as appropriate and in
accordance with DoD Manual 5200.01, Volume 4.

(11) The contracting officer is responsible to ensure the approved pre- and
postnegotiation sole source business clearance documents (e.g., price negotiation
memoranda) are uploaded into the Contract Business Analysis Repository (CBAR) at
http://www.dcma.mil/DCMAIT/cbt/CBAR/index.cfm for the purpose of sharing
negotiation experience with other contracting officers preparing to negotiate. This includes
both sole source actions using the procedures at FAR part 12, Acquisition of Commercial
Items, as well as actions using the procedures at FAR part 15, Contracting by Negotiation,
that are valued in excess of $25 million and awarded on or after June 24, 2013 (and for all
definitized or awarded actions over $100 million which occurred on or after October 1,
2012).

(A) Business clearance documents uploaded to CBAR shall be marked "FOR
OFFICIAL USE ONLY (FOUOQ)" at the top and bottom of the face or cover page, and on the
bottom of each page containing FOUO, including the back page or cover.
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(B) The business clearance documents uploaded to CBAR shall be signed by
the contracting officer and shall include all other signatures required by local
policy/procedure.

(C) The documentation shall be uploaded to CBAR no later than 30 days
after award of the contract action associated with the negotiation and shall include both the
prenegotiation objectives required by FAR 15.406-1 and PGl 215.406-1, and the record of
negotiations (i.e. the Price Negotiation Memoranda required by FAR 15.406-3 and PGl
215.406-3). The contracting officer shall complete the “description of acquisition” field with
keywords and searchable terms to identify the products and services acquired. Additionally,
the contracting officer shall complete the “comments” field of the CBAR record to summarize
unique features and aspects of the negotiation in order to prompt other contracting teams to
inquire further to learn from their peers’ prior experience.

(D) If an initial indefinite-delivery indefinite-quantity (IDIQ) task or delivery
order contract contemplates issuance of task or delivery orders that will invoke negotiated
rates or values from the basic contract, then the business clearance record for the basic
IDIQ contract shall be uploaded if the estimated value of the contract (e.g. ceiling price)
exceeds the prescribed dollar threshold. To the extent individual task or delivery orders
entail a negotiation (i.e. did not simply incorporate prices established at the basic contract
level), a business clearance record for the individual task or delivery orders that exceed the
prescribed dollar thresholds shall be uploaded to CBAR.

(E) For additional information about obtaining access to and training for the
CBAR database, see the Director, Defense Contract Management Agency memorandum,
dated April 2, 2013. Click here.
PGI 215.407-2 Make-or-buy programs.

(d) Solicitation Requirements. Consider the following factors when deciding whether to
request a make-or-buy plan—

(1) The prime contractor’s assumption of risk;

(2) The prime contractor’s plant capacity;

(3) The prime contractor’s degree of vertical integration;
(4) The prime contractor’s internal resources;

(5) The anticipated contract type;

(6) The complexity, uniqueness, or configuration maturity associated with the end
item or its subsystems;

(7) Critical path items;

(8) The impact on contract overhead rates with respect to maintaining work in-
house;
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(9) The industrial base that could potentially satisfy some system requirements,
based on market survey;

(10) Proprietary data and/or trade secrets;

(11) Potential product quality concerns associated with items that would be subject
to subcontracting;

(12) Integrated master schedule timelines and their tolerances for variation;

(13) The availability and experience of program office personnel to credibly analyze
and evaluate a submission; and

(14) Socioeconomic considerations, e.g. small business or labor surplus area
concerns.

(H Evaluation, negotiation, and Agreement. When a make-or-buy plan is required, listed
below are factors that may be considered when evaluating a submission—

(1) Prime contractor past performance, especially with respect to subcontract
management;

(2) Prime contractor make-or-buy history;

(3) Adequacy of contractor’s existing make-or-buy processes, including cost and
technical risk considerations;

(4) Component availability through existing sources, e.g. available inventory, or other
Government contracts;

(5) Prime contractor plant capacity;

(6) The adequacy of the prime contractor’s technical, financial and personnel
capabilities; and

(7) Prime contractor justification that is provided with respect to items it does not
normally make.

PGI 215.407-4 Should-cost review.
(b) Program should-cost review.

(2) DaD contracting activities should consider performing a program should-cost
review before award of a definitive contract for a major system as defined by DoDI 5000.2.
See DoDI 5000.2 regarding industry participation.

(c) Overhead should-cost review.

(1) Contact the Defense Contract Management Agency (DCMA)
(http://www.dcma.mil/) for questions on overhead should-cost analysis.
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(2)(A) DCMA or the military department responsible for performing contract
administration functions (e.g., Navy SUPSHIP) should consider, based on risk assessment,
performing an overhead should-cost review of a contractor business unit (as defined in FAR
2.101) when all of the following conditions exist:

(1) Projected annual sales to DoD exceed $1 billion;

(2) Projected DoD versus total business exceeds 30 percent;
(3) Level of sole-source DoD contracts is high;

(4) Significant volume of proposal activity is anticipated;

(5) Production or development of a major weapon system or program
is anticipated; and

(6) Contractor cost control/reduction initiatives appear inadequate.

(B) The head of the contracting activity may request an overhead should-cost
review for a business unit that does not meet the criteria in paragraph (c)(2)(A) of this
subsection.

(C) Overhead should-cost reviews are labor intensive. These reviews
generally involve participation by the contracting, contract administration, and contract audit
elements. The extent of availability of military department, contract administration, and
contract audit resources to support DCMA-led teams should be considered when
determining whether a review will be conducted. Overhead should-cost reviews generally
should not be conducted at a contractor business segment more frequently than every 3
years.

PGI 215.407-5 Estimating systems.
PGI 215.407-5-70 Disclosure, maintenance, and review requirements.
(e) Disposition of findings.
(2) Initial determination.

(iN(A) Within 10 days of receiving the report, if the contracting officer makes a
determination that there is a significant deficiency, the contracting officer should provide an
initial determination of deficiencies and a copy of the report to the contractor and require the
contractor to submit a written response.

(C) Evaluation of contractor's response. Within 30 days of receiving
the contractor’s response, the contracting officer, in consultation with the auditor or
cognizant functional specialist, should evaluate the contractor’s response and make a final
determination.

(3) Final Determination.

(iN(A) Monitoring contractor's corrective action. The auditor and the
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contracting officer shall monitor the contractor's progress in correcting deficiencies. If the
contractor fails to make adequate progress, the contracting officer shall take whatever action
is necessary to ensure that the contractor corrects the deficiencies. Examples of actions the
contracting officer can take are: bringing the issue to the attention of higher level
management, reducing or suspending progress payments (see FAR 32.503-6),
implementing or increasing the withholding in accordance with 252.242-7005, Contractor
Business Systems, if applicable, and recommending non-award of potential contracts.

(B) Correction of significant deficiencies.

(1) When the contractor notifies the contracting officer, in
writing, that the contractor has corrected the significant deficiencies, the contracting officer
shall request that the auditor review the correction to determine if the deficiencies have been
resolved.

(2) The contracting officer shall determine if the contractor has
corrected the deficiencies.

(3) If the contracting officer determines the contractor has
corrected the deficiencies, the contracting officer's notification shall be sent to the auditor;
payment office; appropriate action officers responsible for reporting past performance at the
requiring activities; and each contracting and contract administration office having
substantial business with the contractor, as applicable.

PGI 215.470 Estimated data prices.

(b)(i) The form and the provision included in the solicitation request the offeror to state
what portion of the total price is estimated to be attributable to the production or
development of the listed data for the Government (not to the sale of rights in the data).
However, offerors' estimated prices may not reflect all such costs; and different offerors may
reflect these costs in a different manner, for the following reasons—

(A) Differences in business practices in competitive situations;
(B) Differences in accounting systems among offerors;

(C) Use of factors or rates on some portions of the data;
(D) Application of common effort to two or more data items; and

(E) Differences in data preparation methods among offerors.

(i) Data price estimates should not be used for contract pricing purposes without
further analysis.
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(Revised October 30, 2015) |
PGI 222.13—EQUAL OPPORTUNITIES FOR VETERANS
PGI 222.1305 Waivers.

() When seeking a waiver of any of the terms of the clause at FAR 52.222-35, Equal
Opportunity for Veterans, submit a waiver request through contracting channels to the labor
advisor. If the request is justified, the labor advisor will endorse the request and forward it
for action to—

(i) The agency head for waivers under FAR 22.1305(a); or

(i) The Secretary of Defense, without the power of redelegation, for waivers under
FAR 22.1305(b).
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(Revised October 30, 2015)
PGI 225.3 CONTRACTS PERFORMED OUTSIDE THE UNITED STATES
PGI 225.370 Contracts requiring performance or delivery in a foreign country.

(a) If the acquisition requires the performance of services or delivery of supplies in
an area outside the United States, the contracting officer shall—

(i) Ensure that the solicitation and contract include any applicable host country
and designated operational area performance considerations. Failure to provide such
information—

(A) May result in a contract that does not reflect the respective support
relationships between the contractor and the Government, ultimately affecting the ability
of the contractor to fulfill the contract terms and conditions;

(B) May result in unplanned support burdens being placed on the
Government in a theater of operations;

(C) May result in contractor personnel conflicting with theater operations
or performing in violation of a theater commander’s directives or host country laws; or

(D) May cause contractor personnel to be wrongly subjected to host
country laws;

(i) Comply with any theater business clearance and contract administration
delegation requirements set forth in memorandum (click here) entitled Theater
Business Clearance/Contract Administration Delegation Update—Integration of TBC
with the Joint Contingency Contracting System Platform (which must be consistent with
the combat support agency’s established functions and responsibilities) and set forth by
the geographic combatant commander during declared contingency operations for all
solicitations and contracts that relate to the delivery of supplies and services to the
designated area(s) of operation.

(A) Theater business clearance ensures—
(1) Contracted effort to be accomplished in designated area(s) of
operations, along with any associated contractor personnel, is visible to the combatant
commander,

(2) Contracted effort is in consonance with in-country
commanders’ plans;

(3) Solicitations and contracts contain appropriate terms and
conditions;

(4) Contracted effort will be properly overseen in designated
area(s) of operation;
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(5) Any Government-furnished support requirements associated
with contractor personnel are properly addressed in the contract terms and conditions.

(B) Contract administration delegation—

(1) Allows the combatant commander to exercise control over the
assignment of contract administration (which must be consistent with the combat
support agency’s established functions and responsibilities) for that portion of
contracted effort that relates to performance in, or delivery to, designated area(s) of
operation.

(2) Allows the combatant commander to exercise oversight to
ensure the contractor’'s compliance with combatant commander and subordinate task
force commander policies, directives, and terms and conditions;

(i) Refer to the website at http://www.acq.osd.mil/dpap/pacc/cc/index.html,
which contains required procedures and applicable guidance and information;

(iv) Follow specific guidance for the combatant command in whose area the
contractor will be performing services or delivering supplies. This guidance is contained
on the respective combatant commander’s operational contract support webpage,
which is linked to the procedures at
http://www.acq.osd.mil/dpap/pacc/cc/areas_of responsibility.html, at the weblink for the
combatant command for the area in which the contractor will be performing services or
delivering items. These pages list prevailing regulations, policies, requirements, host
nation laws, orders/fragmentary orders, combatant commander’s directives, unique
clauses, and other considerations necessary for soliciting and awarding a contract for
performance in, or delivery of items to, that combatant commander’s area of
responsibility;

(v) To determine the appropriate point(s) of contact for contracting matters
within the combatant commander’s area of responsibility, contact the overseas
contracting office by accessing the link for the combatant command in whose area of
responsibility the contractor will be performing services or delivering items. From the
combatant command website, link to the contracting office supporting the combatant
command to identify the appropriate point of contact; and

(vi) Use the following checklist as a guide to document consideration of each
listed issue, as applicable, and retain a copy of the completed checklist in the contract
file.

CHECKLIST

The contracting officer shall verify that the requiring activity has considered the
following when building its requirements package, as applicable:

(1) Whether the contemplated acquisition will duplicate or otherwise conflict with
existing work being performed or items already provided in the area, and whether
economies of scope/schedule can be leveraged if there are already existing contracts in
place for similar work or items.
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(2) The availability of technically qualified and properly trained Government
civilian and/or military personnel to oversee the performance of the contract in the
combatant commander’s area of responsibility (e.g., contracting officer’s
representatives, quality assurance representatives, and property administrators).

(3) The applicability of any international agreements to the acquisition. (Some
agreements may be classified and must be handled appropriately.)

(4) Compliance with area-specific, anti-terrorism security guidance set forth by
the command anti-terrorism officer, to include soliciting anti-terrorism officer guidance
on the particular requirement and the location of delivery and/or execution of services,
and incorporating recommended security measures into the requirements package.

(5) Whether there are any requirements for use of foreign currencies, including
applicability of U.S. holdings of excess foreign currencies.

(6) Information on taxes and duties from which the Government may be exempt.
(7) If the acquisition requires performance of work in the foreign country, whether

there are standards of conduct for the prospective contractor and, if so, the
consequences for violation of such standards of conduct.

(8) The availability of logistical and other Government-furnished support and
equipment for contractor personnel. This includes, but is not limited to: berthing and
messing; intra-theater transportation; medical support; morale, welfare, and recreation
support; postal support; force protection support; organizational clothing and personal
protective gear (e.g., body armor and gas masks.)

(9) If the contractor will employ foreign workers, whether a waiver of the Defense
Base Act will be required (see FAR 28.305).

(10) Whether contractor personnel will need authorization to carry weapons for
the performance of the contract.

(11) If the contract will include the clause at DFARS 252.225-7040, Contractor
Personnel Supporting U.S. Armed Forces Deployed Outside the United States, the
Government official authorized to receive DD Form 93, Record of Emergency Data
Card, to enable the contracting officer to provide that information to the contractor, as
required by paragraph (g) of the clause.

(12) Ascertain the existence of and detail any Geographic Combatant
Commander’'s (GCC’s)/Subordinate Joint Force Commander Combating Trafficking in
Persons Directives or Notices applying to Combating Trafficking in Persons (as required
by FAR 22.1705 for contracts performed outside the United States) that would require
the contracting officer to use Alternate | of the clause at FAR 52.222-50 detailing these
requirements. This information can be ascertained from review of content on the
cognizant Geographic Combatant Command Operational Contract Support webpage
referred to in (a)(iv) of this PGI section.

(13) Other requirements associated with contractor personnel to include
deployment -related training, accountability (registration in Synchronized Pre-
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deployment and Operational Tracker), medical and dental qualifications, theater
entrance and country clearance requirements.

(14) Any other requirements of the website for the country in which the contract
will be performed or the designated operational area to which deliveries will be made.

The contracting officer shall provide the following information to the applicable overseas
contracting office (see PGl 225.370(a)(v)):

(1) The solicitation number, the estimated dollar value of the acquisition, and a
brief description of the work to be performed or the items to be delivered.

(2) Notice of contract award, including contract number, dollar value, and a brief
description of the work to be performed or the items to be delivered.

(3) Any additional information requested by the applicable contracting office to
ensure full compliance with policies, procedures, and objectives of the applicable
country or designated operational area.

(c) For work performed in Japan or Korea, U.S.-Japan or U.S.-Korea bilateral
agreements govern the status of contractors and employees, criminal jurisdiction, and
taxation. U.S. Forces Japan (USFJ) and U.S. Forces Korea (USFK) are sub-unified
commands of Pacific Command (PACOM). The PACOM Staff Judge Advocate contact
information is available at
http://www.pacom.mil/web/Site _Pages/Staff%20Directory/J0/J0.shtml or by clicking on
Staff Directory/Special Staff on the PACOM website. Links to USFJ and USFK
websites can be found at the PACOM website at http://www.pacom.mil by clicking on
“Regional Resources - Links”.

(i) For work performed in Japan—

(A) U.S.-Japan bilateral agreements govern the status of contractors and
employees, criminal jurisdiction, and taxation;

(B) USFJ and component policy, as well as U.S.-Japan bilateral
agreements, govern logistic support and base privileges of contractor employees;

(C) The Commander, USFJ, is primarily responsible for interpreting the
Status of Forces Agreement (SOFA) and local laws applicable to U.S. Forces in Japan
and for requirements in support of USFJ; and

(D)(1) To ensure that the solicitation and resultant contract reflect an
accurate description of available logistics support and application of the U.S.-Japan
SOFA, review the information on Contract Performance in Japan at the USFJ website,
http://www.usf].mil; or

(2) Contact the Staff Judge Advocate at (commercial) 011-81-
3117-55-7717, or DSN 315-225-7717.

(i) For work performed in Korea—
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(A) U.S.-Korea bilateral agreements govern the status of contractors and
employees, criminal jurisdiction, and taxation;

(B) USFK and component policy, as well as U.S.-Korea bilateral
agreements, govern logistics support and base privileges of contractor employees;

(C) The Commander, USFK, is primarily responsible for interpreting the
SOFA and local laws applicable to U.S. Forces in Korea and for requirements in
support of USFK; and

(D) To ensure that the solicitation and resultant contract reflect an
accurate description of available logistics support and application of the U.S.-Korea
SOFA, review the SOFA information found at the USFK website at
http://www.usfk.mil/usfk/ under “Publications”, or at
http://www.usfk.mil/usfk/sofadocuments.aspx. Contact information for the Commander
is also available at http://www.usfk.mil/usfk/leadership.aspx; and

(E) Additional applicable directives and regulations are available at
http://www.usfk.mil/usfk/ , click on the drop down menu for “Publications”.

(d) For work performed in specified countries in the USCENTCOM area of
responsibility, follow theater business clearance/ contract administration delegation
policy as set forth in OSD policy letters linked to this PGI, and specific theater business
clearance/contract administration delegation instructions as implemented by
USCENTCOM'’s Joint Theater Support Contracting Command and found under
contracting guidance at
http://www.acq.osd.mil/dpap/pacc/cc/areas _of responsibility.html (click on CENTCOM
area of responsibility).

PGI 225.371 Contractor personnel supporting U.S. Armed Forces deployed
outside the United States.

(1) DoDI 3020.41, Operational Contract Support (OCS), establishes policy, assigns
responsibilities and provides procedures for OCS, including OCS Program
Management, contract support integration, and integration of defense contractor
personnel into contingency operations outside the United States. This instruction
serves as a comprehensive source of DoD policy and procedures concerning DoD
contractor and subcontractor personnel supporting the U.S. Armed Forces deployed
outside the United States.

(2) Also see PGI 207.105(b)(20)(C)(9) for special considerations for acquisition
planning for crisis situations outside the United States.

PGl 225.371-2 Definitions.

“Designated operational areas” include, but are not limited to, such descriptors as
theater of war, theater of operations, joint operations area, amphibious objective area,
joint special operations area, and area of operations. See DoD Joint Publication 3-0,
Joint Operations, Chapter 1V, Paragraph 2, “Understanding the Operational
Environment,” at http://www.dtic.mil/doctrine/new_pubs/jp3 _0.pdf.
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PGI 225.371-3 Government support.

(a) Support that may be authorized or required when contractor personnel are
deployed with or otherwise provide support in the theater of operations to U.S. military
forces deployed outside the United States may include, but are not limited to—

(i) Deployment in-processing centers;

(i) Training;

(i) Transportation to operation area;

(iv) Transportation within operation area;
(v) Physical security;

(vi) Force protection;

(vii) Organizational clothing and individual equipment;
(viii) Emergency medical care;

(ix) Mess operations;

(X) Quarters;

(xi) Postal service;

(xii) Phone service;

(xiii) Emergency notification;

(xiv) Laundry; and

(xv) Religious services.

(d) Medical support of contractor personnel.

(1) Contractors are required to ensure that the Government is reimbursed for

any costs associated with medical or dental care provided to contractor employees
accompanying the forces (see 252.225-7040(c)(2)).

(2) If questions arise concerning Defense Finance and Accounting Services
(DFAS) billing to contractors for medical or dental care provided, contracting officers
may refer the individual to any of the following resources:

(i) For in-patient and out-patient billing rates, go to
http://comptroller.defense.gov/FinancialManagement/Reports/rates2013.aspx, click on
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the appropriate fiscal year, and select Deployed/Non-Fixed Medical Facility Billing
Rates.

(i) For Military Service-appointed points of contact (POCSs) responsible
for resolving medical billing disputes, see the POCs listed in the memoranda of
agreements between DFAS and the military services).

(i) For general information on medical support of deployed contractor
personnel in applicable contingency operations, see DoDI 3020.41.

(3) Contracting officers are not responsible for adjudicating DFAS bills to
contractors for such medical or dental reimbursement. However, contracting officers
are required to assist the Military Service POCs in resolving billing disputes.

(e) Letter of authorization.

(i) If authorized by the contracting officer, a contracting officer’'s representative
may approve a SPOT-generated LOA. Contractor travel orders will be prepared by the
supporting installation.

(i) The LOA will state the intended length of assignment in the theater of
operations and will identify planned use of Government facilities and privileges in the
theater of operations, as authorized by the contract. Authorizations may include such
privileges as access to the exchange facilities and the commissary, and use of
Government messing and billeting. The LOA must include the name of the approving
Government official.

(iif) Approved, standard DoD format for LOA: (See sample LOA, Business Rules
for the Synchronized Predeployment and Operational Tracker, at
http://www.acqg.osd.mil/log/PS/ctr _mgt_accountability.html

PGl 225.371-5 Contract clauses.

“Performance,” as used in Class Deviation 2015-0O0009, Contractor Personnel
Performing in the United States Central Command Area of Responsibility, means
performance of a service or construction, as required by the contract. For supply
contracts, production of the supplies or associated overhead functions are not covered
by the Class Deviation, but services associated with the acquisition of the supplies are
covered (e.g., installation or maintenance).

(b) When using the clause at DFARS 252.225-7040, Contractor Personnel
Supporting U.S. Armed Forces Deployed Outside the United States, consider the
applicability of the following clauses:

(i) The clause at DFARS 252.225-7043, Antiterrorism/Force Protection Policy for
Defense Contractors Outside the United States, as prescribed at DFARS 225.372-2.

(i) Either the clause at FAR 52.228-3, Workers’ Compensation Insurance
(Defense Base Act), or the clause at FAR 52.228-4, Workers’ Compensation and War-
Hazard Insurance Overseas, as prescribed at FAR 28.309(a) and (b).

2004 EDITION 225.3-7


http://www.acq.osd.mil/dpap/dars/pgi/docs/DFAS_and_the_military_services.zip
http://www.acq.osd.mil/dpap/dars/pgi/docs/DFAS_and_the_military_services.zip
http://www.acq.osd.mil/log/PS/ctr_mgt_accountability.html
http://www.acq.osd.mil/dpap/policy/policyvault/USA000007-15-DPAP.pdf
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7040
http://www.acq.osd.mil/dpap/dars/dfars/html/current/252225.htm#252.225-7043
http://www.acq.osd.mil/dpap/dars/dfars/html/current/225_3.htm#225.372-2

DFARS Procedures, Guidance, and Information

PGI 225—Foreign Acquisition

(i) The clause at FAR 52.228-7, Insurance—Liability to Third Persons, in cost-
reimbursement contracts as prescribed at DFARS 228.311-1.

(iv) The clause at DFARS 252.228-7003, Capture and Detention, as prescribed
at DFARS 228.370(d).

(v) The clause at DFARS 252.237-7019, Training for Contractor Personnel
Interacting with Detainees, as prescribed at DFARS 237.171-4.

(vi) The clause at FAR 52.249-14, Excusable Delays, as prescribed at FAR
49.505(b).

(vii) The clauses at FAR 52.251-1, Government Supply Sources, as prescribed
at FAR 51.107, and DFARS 252.251-7000, Ordering from Government Supply
Sources, as prescribed at DFARS 251.107. See also Class Deviation 2013-00012,
Authorization for Contractors to Use Government Supply Sources in Support of
Operation Enduring Freedom.

PGI 225.372 Antiterrorism/force protection.
PGI 225.372-1 General.

Information and guidance pertaining to DoD antiterrorism/force protection policy for
contracts that require performance or travel outside the United States can be obtained
from the following offices:

(1) For Army contracts: HQDA-AT,; telephone, DSN 222-9832 or commercial (703)
692-9832.

(2) For Navy contracts: Naval Criminal Investigative Service (NCIS), Code 21;
telephone, DSN 288-9077 or commercial (202) 433-9077.

(3) For Marine Corps contracts: CMC Code POS-10; telephone, DSN 224-4177 or
commercial (703) 614-4177.

(4) For Air Force and Combatant Command contracts: The appropriate
Antiterrorism/Force Protection Office at the Command Headquarters. Also see
https://atep.dtic.mil.

(5) For defense agency contracts: The appropriate agency security office.

(6) For additional information: Assistant Secretary of Defense for Special
Operations and Low Intensity Conflict, ASD (SOLIC); telephone, DSN 227-7205 or
commercial (703) 697-7205.

PGI 225.373 Contract administration in support of contingency operations.

(1) In accordance with Joint Publication 1, Doctrine for the Armed Forces of the
United States, at http://www.apexnet.org/docs/Joint _Publication _1.pdf, the geographic
combatant commander or subordinate joint force commander, through his command
authority to exercise operational control, has the authority to exercise control over the
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assignment of contract administration during contingency operations, consistent with
the combat support agency’s established mission functions, responsibilities, and core
competencies, for contracts requiring delivery of items or performance within the area of
operations.

(2) In certain contingency operations, the combatant commander or joint force
commander may promulgate theater or joint operations area guidance for contracting
that may include establishing—

(i) A contracting command and control structure;

(i) Head of contracting activity responsibilities, specific orders, and policies,
including local clauses;

(i) Roles and responsibilities of DoD components and supporting agencies in
contract formation and execution; and

(iv) Procedures and requirements for contract clearance and contract
administration of contracts requiring delivery of items and performance within the area
of operations.

(3) When a combat support agency is tasked by the combatant commander to
provide contingency contract administration services in support of contingency
operations and such support will be required for a long duration, the combat support
agency shall initiate a memorandum of agreement with the combatant commander or
joint force commander. This agreement shall clearly delineate the purpose of the
support, respective responsibilities of the combat support agency and the joint, lead
service, or service contracting activity requesting the support, combat support agency
support parameters, and a resolution process for resolving support issues.

() The memorandum of agreement should focus on maximizing the combat
support agency’s core competencies to address the more critical, complex, high-risk,
and specialized oversight requirements.

(i) The memorandum of agreement should take into consideration the combat
support agency’s core competencies, workload priorities, and contract administration
services support parameters for accepting requests for contract administration services
support.

(iif) A combat support agency shall not be assigned to perform tasks outside its
mission functions, responsibilities, or core competencies.

(iv) Contracting officers contemplating requesting contract administration
support in a contingency area from a combat support agency should first ascertain
whether such a memorandum of agreement exists by contacting their combat support
agency point of contact and/or checking the combatant commander operational
contract support website (referenced in DFARS PGI 225.370).

(v) The following is a notional format for a memorandum of agreement for
contract administration services support;
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(A) Purpose: Outline formal procedures for requesting contract
administration services support, describe objectives associated with combat support
agency providing such support.

(B) Reference: Key documents or reference(s) associated with the
execution of the contract administration services support.

(C) Clearing-house functions performed by the designated joint or lead
component contracting activity in the operational area—

(1) Contract clearance parameters — when required,;
(2) Contract delegation parameters — when required.
(D) Contract administration services support parameters—

(1) Acceptable for delegation - contract types that will be accepted
by the combat support agency based on risk, dollar threshold, geographic dispersion of
performance, service type, criticality of acceptance, or other criteria;

(2) Generally not be delegated — below-threshold contract types;

(3) Will not be delegated — no agency expertise to oversee.

(E) Delegation process — process for accepting and assigning contract
administration services tasks within the combat support agency.

(F) Joint resolution process — procedures in the event of disagreement on
actions to be supported by the combat support agency.

(G) Term of the Agreement and Modification - length of time the
agreement will be in effect and procedures for the parties to modify or terminate it.

(4) Disputes regarding requested support should be resolved at the lowest
management level possible, through a predetermined resolution process. When
support issues arise that affect the ability of a combat support agency to provide
contract administration support that cannot be resolved at lower management levels,
follow procedures set forth in DoDI 3000.06, Combat Support Agencies, paragraphs
5.6.8 and 5.6.9, (http://www.dtic.mil/whs/directives/corres/pdf/300006p.pdf).

(5) Responsibilities of the head of the contracting activity for contingency contract
closeout are addressed at DFARS 204.804(2). See also planning considerations at
PGI 207.105(b)(20)(C)(8).
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(Revised October 30, 2015)
PGI 229.1--GENERAL
PGI 229.101 Resolving tax problems.
(&) For the military departments, the Defense Logistics Agency, and the Defense
Contract Management Agency, the members of the DFARS Tax Committee are the

designated legal counsel for tax matters within their respective departments/agencies.

(b) Information on fuel excise taxes, including applicability, exemptions, and refunds, is
available as follows:

() The DLA Energy website at www.desc.dla.mil provides information on Federal,
State, and local excise taxes.

(i) Internal Revenue Service Publications 510 and 378, available on the Internal
Revenue Service website at www.irs.gov, provide information on Federal excise taxes.

(c) The contracting officer may direct the contractor to litigate the applicability of a
particular tax if—

(i) The contract is either a cost-reimbursement type or a fixed-price type with a tax
escalation clause such as FAR 52.229-4; and

(i) The direction is coordinated with the DoD Tax Policy and Advisory Group
through the agency-designated legal counsel.

(d)(i) Tax relief agreements between the United States and foreign governments in
Europe that exempt the United States from payment of specific taxes on purchases made
for common defense purposes are maintained by the United States European Command
(USEUCOM). For further information, contact HQ USEUCOM, ATTN: ECLA, Unit 30400,
Box 1000, APO AE 09128; Telephone: DSN 430-8001/7263, Commercial 49-0711-680-
8001/7263; facsimile: 49-0711-680-5732.

(i) Other international treaties may exempt the United States from the payment of
specific taxes. The Department of State publishes a list of treaties on its website at
www.state.gov.

(i) Tax relief also may be available in countries that have not signed tax relief
agreements. The potential for such relief should be explored in accordance with paragraph
(d)(iv) of this section.

(iv) DoD Directive 5100.64, DoD Foreign Tax Relief Program, defines DoD tax relief
policy and requires designation of a military commander as the single point of contact for
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investigation and resolution of specific matters related to the foreign tax relief program within
the country for which the commander is designated. Those military commanders are the
same as the ones designated under DoD Directive 5525.1, Status of Forces Policy and
Information, and specified in Appendix C of Army Regulation 27-50/SECNAVINST 5820.4G,
Status of Forces Policies, Procedures, and Information. Appendix C of Army Regulation 27-
50/SECNAVINST 5820.4G is available at

http://www.army.mil/usapa/epubs/xml_pubs/r27 _50/main.xml#appc.

(v) Also see PGI 229.70 for special procedures for obtaining tax relief and duty-free
import privileges when conducting U.S. Government acquisitions in certain foreign
countries.

PGI 229.170 Reporting of foreign taxation on U.S. assistance programs.
PGI 229.170-3 Reports.

(1) Upon receipt of a notification under the clause at DFARS 252.229-7011, that a
foreign tax has been imposed, submit the following information to the applicable office
identified in paragraph (2) of this subsection.

() Contractor name.

(i) Contract number.

(i) Contractor point of contact (Name, phone number, FAX number, and e-mail
address).

(iv) Amount of foreign taxes assessed by each foreign government.
(v) Amount of any foreign taxes reimbursed by each foreign government.
(2) Submit the information required by paragraph (1) of this subsection to—

(i) For Army contracts:

Commander, U.S. Army Security Assistance Command

ATTN: AMSAC-SR

5701 21st Street

Fort Belvoir, VA 22060-5940.

(i) For Navy contracts:

Navy International Programs Office
ATTN: IPO 02C2F
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Nebraska Avenue Complex
4255 Mt. Vernon Dr., Suite 17100
Washington, DC 20393-5445.

(i) For Air Force contracts:

Secretary of the Air Force/lnternational Affairs
ATTN: SAF/IAPC

1080 Air Force, Pentagon

Washington, DC 20330-1080.

(iv) For Marine Corps contracts:

Navy International Programs Office
ATTN: IPO 02C2F

Nebraska Avenue Complex

4255 Mt. Vernon Dr., Suite 17100
Washington, DC 20393-5445.

(v) For all other DoD contracts:

Defense Security Cooperation Agency
ATTN: DBO-CFD

201 12th Street South, Suite 203
Arlington, VA 22202-5408.
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PGl 242.3—CONTRACT ADMINISTRATION OFFICE FUNCTIONS
PGl 242.302 Contract administration functions.

(a)(13)(B)(1) For contracts assigned to DCMA for contract administration, designate as
the payment office—

() The cognizant Defense Finance and Accounting Service (DFAS)
payment office as specified in the Federal Directory of Contract Administration Services
Components (available via the Internet at https://pubapp.dcma.mil/CASD/main.jsp), for
contracts funded with DoD funds;

(i) The department or agency payment office, if authorized by defense
financial management regulations or if the contract is funded with non-DoD funds; or

(i) Multiple payment offices under paragraphs (a)(13)(B)(1)(i) and (ii) of
this section, if the contract is funded with both DoD and non-DoD funds.

(2) For contracts not assigned to DCMA, select a payment office or offices
under department/agency procedures. DoD personnel may use the DFAS Reference Tool,
available via the Internet at http://referencetool.dfas.mil, to identify cognizant DFAS payment
offices.

PGI 242.302(a)(S-72)—Surveillance of the contractor’s implementation of the
Synchronized Predeployment and Operational Tracker (SPOT)

For suggested criteria to assess contractor’s implementation of SPOT, see SPOT
Compliance Checklist, http://www.acg.osd.mil/log/PS/ctr_mgt_accountability.html.

PGI 242.302(a)(S-75)—Monitoring contractor costs
(a) Scope.
This section provides guidelines for—

(1) Monitoring the policies, procedures, and practices used by contractors to
control direct and indirect costs related to Government business; and

(2) Eliminating duplication in Government monitoring of contractors' costs.

(b) Policy.
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Effective management of contract costs is essential to the efficient and economical
performance of Government contracts. Contractors are responsible for managing and
controlling their direct and indirect costs; however, DoD must systematically monitor the
management of contractors' costs to ensure these responsibilities are met.

(c) Responsibilities.
(1) Departments and agencies.

(i) Departments and agencies should conduct a formal program of
Government monitoring of contractor policies, procedures, and practices for controlling
costs (cost monitoring) at contractor locations where—

(A) Sales to the Government, as determined by the contract
administration offices, during the contractor's next fiscal year are expected to exceed
$200 million in contracts—

(1) Based on costs incurred; or
(2) Negotiated based on projected costs.

(B) The contract administration office determines the cost benefits derived
from monitoring the individual contractors with less than $200 million in other than firm
fixed-price and fixed-price with economic price adjustment contracts—to be warranted; or

(C) Significant Government business exists and is specifically directed by
the head of the contracting activity.

(i) Departments and agencies are responsible for designating the cost
monitoring sites and discontinuing them when the criteria are no longer met.

(2) Contract administration offices.

(i) Contract administration offices (CAOs), which are designated as cost
monitoring sites, are responsible for—

(A) Assigning a cost monitoring specialist (CMS) to conduct the program.
The CMS may be the administrative contracting officer (ACO) or any other CAO
employee whose normal function relates to evaluation of contractor performance.

(B) Reviewing and approving the cost monitoring plan for the next fiscal
year and the cost monitoring report from the concluding fiscal year.

(i) The ACO is responsible for—

(A) Inthe absence of a CMS, ensuring completion of the CMS duties
referenced in paragraph (iii) of this section;
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(B) Considering review results in direct and indirect rate negotiations and
contract negotiations;

(C) Ensuring the contractor implements corrective action recommended in
the cost monitoring review reports; and

(D) Resolving disputes with the contractor regarding cost monitoring
review findings, conclusions, or recommendations.

(i) The CMS is responsible for managing the cost monitoring effort within the
CAO and coordinating planned effort with the contract auditor. This includes—

(A) Preparing and maintaining an annual written cost monitoring plan for
reviewing contractor operations (see paragraph (d));

(B) Maintaining an inventory of planned and completed CAO, Defense
Contract Audit Agency (DCAA), and other Government reviews and audits in order to
mitigate duplication of efforts;

(C) Monitoring contractor direct and indirect rates and factors during the
year, making comparisons to historical actual costs and to contractor proposed or
negotiated forward pricing rates and factors, and providing rate recommendations
based on their analysis;

(D) Performing approved functional reviews of contractor activities, to
include assisting Government personnel in obtaining access to pertinent contractor
policies, procedures, and related data;

(E) Advising the ACO and CAO management of corrective action
recommended to improve inefficient or uneconomical contractor conditions, policies, or
practices, to include preparing, for the ACO's consideration when appropriate, a Notice
of Intent to Disallow or Not Recognize Costs;

(F) Continuously tracking the status of recommendations made to the
contractor concerning cost performance stemming from all Government reports;

(G) Keeping the contracting officer, program manager, contract auditor,
and other responsible officials informed of issues affecting economical contract
performance;

(H) Maintaining current organizational charts of the operations identifiable
to the contractor's functional centers of its cost control functions; and

() Preparing a final cost monitoring report summarizing all of the cost
monitoring functions performed during the Government fiscal year.

(3) Audit and other organizations.
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(i) The contract auditor is responsible for assisting the CMS by performing
the portion of cost monitoring plan and related analyses that requires access to the
contractor's financial and accounting records supporting the cost or pricing data. (This
does not preclude the program manager, contracting officer, ACO, CMS, or other
representatives from reviewing contractor records and data necessary to the
performance of their duties.)

(i) Audit organizations, program offices, contracting activities, and any other
DoD organizations with responsibility for reviewing contractor operations for the purpose
of monitoring contractor policies, procedures, and practices to control costs, shall
submit to the CMS—

(A) An annual schedule of planned and tentative visits, oversight reviews,
and audits to be performed at cost monitoring locations; and

(B) Reuvisions to scheduled visits or audit plans, within 30 days of
issuance.

(d) Annual cost monitoring plan.
(1) Description.

The annual cost monitoring plan is a strategy for monitoring, reviewing, negotiating, and
approving contractor’s direct and indirect rates, business systems, corrective actions to
deficient processes, and cost controls by coordinating the capabilities of the CAO,
DCAA, and other Government representatives in an effort to reduce unreasonable,
erroneous, or improper costs to Government contracts.

(2) Contents of the plan.
(i) The plan should—

(A) Provide coverage for each significant activity of the contractor over a
period of five to ten years;

(B) Provide coverage for contractor future years dependent on the period
of forward pricing years the contractor proposes and the expected length of executed
Government programs;

(C) Be updated to reflect changed conditions as the year progresses; and

(D) Be consistent with the approved schedule, and any deviations should
be explained in the final cost monitoring report.

(i) The plan must identify the organizations having the primary responsibility
for performing the reviews.
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(i) The plan should include reviews required by the ACO and DFARS.
Reviews will be performed by the assigned organization during the coordination phase
of the cost monitoring plan, except when DFARS makes a specific organizational
assignment. For example, Subpart 244.301 makes the ACO responsible for leading
contractor purchasing system reviews and 215.407-5-70(c)(3) makes the DCAA auditor
responsible for leading estimating system reviews on behalf of the ACO.

(3) Selecting the activities.

(i) The CAO selects the activities for the cost monitoring plan. DCAA will
complete its annual audit plan independently and communicate the approved audit plan
to ensure the most effective monitoring approach. To ensure all Government interests
are considered in the selection, the CMS should invite CAO, DCAA, and other
interested Government representatives to a meeting before the beginning of each
Government fiscal year to identify and prioritize the areas to be reviewed during the
coming year, to ensure a fully communicated Government cost monitoring plan.

(i) The selection team should consider the following data and assign primary
responsibility in the selection process—

(A) Contractor forecasts for the coming years supporting direct and
indirect costs by functional centers of its cost control system and the results of the latest
survey performed of such systems;

(B) Organizational charts for the contractor's entire operation;

(C) Outline of the contractor's accounting system showing the flow of
costs by function;

(D) Determination of Government participation in the dollars attributable
to the operations and cost accounts under consideration;

(E) List of recent reviews and audits performed by CAO, DCAA, and other
Government representatives; list should show outstanding weakness and deficiencies in
the contractor's operations that will be considered for follow-up reviews or audits;

(F) Evidence of contractor under or over staffing;

(G) Significant departures from established contractor productivity
standards;

(H) Major financial variances from forecasts in prior years;
() Evidences of idle or under-used capacity;

(J) Any visits or audit plans scheduled by other Government organizations
and identified to the CMS; and
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(K) Any other significant information or business changes which could
have an adverse effect or cause a significant change to on the contractor’s
management of contract costs.

(4) Prioritizing the plan.

(i) The CMS should prioritize the plan to review contractor activity by
considering—

(A) The extent of competition in awarded contracts;
(B) The contractor's operating methods;

(C) The nature of the work;

(D) Acquisition cycle stage;

(E) Business and industry practices;

(F) Types of contracts involved;

(G) Degree of technical and financial risk;

(H) Previously reported findings and deficiencies;
() Ratio of Government/commercial work;

(J) Significant changes in the level (dollars) of the contractor’s work and
backlog; and

(K) The extent performance efficiencies have been previously
demonstrated.

(5) Plan approval and submission.

(i) The local DCAA office will provide an approved annual audit plan to the
ACO within 30 days after the first day of each fiscal year.

(i) The CMS will submit an adequate cost monitoring plan to the head of the
local CAO within 45 days after the first day of each fiscal year.

(i) The head of the local CAO, or designee, will approve the annual cost
monitoring plan within 15 days of an adequate submission. The head of the local CAO
will ensure that adequate coordination of the cost monitoring plan was performed with
the DCAA and other responsible Government representatives.

(6) Reviews and analysis.
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(i) Perform functional reviews and audits as scheduled in accordance with
the cost monitoring plan.

(i) Hold interim meetings with the contractor as necessary to clarify
information. Hold an exit conference at the conclusion of reviews.

(i) Prepare reports at the conclusion of reviews. The ACO will determine
whether a Government review or audit report will be provided to a contractor based on
specific regulatory requirements or the impact to pending negotiations or litigation.

(iv) Prepare periodic reports on the results of the CMS analysis and
monitoring of the contractors rates and factors, which should address the causes for
significant deviations from historical and negotiated forward pricing rates and factors.

(e) Annual cost monitoring report.
(1) Description.

The annual cost monitoring report is a culmination of the Government activities
performed during the fiscal year in an effort to conduct and maintain a formal monitoring
program of contractor policies, procedures, and practices for controlling costs charged
to Government contracts.

(2) Contents of the report.
(i) The report should—

(A) Provide a brief introduction of the contractor and the products it
provides to the Government;

(B) Summarize each review and audit completed during the reporting
period along with any deviations from the cost monitoring plan;

(C) Highlight open deficiencies, corrected deficiencies, and any newly
reported deficiencies; and

(D) Include the current status of all final, billing, and forward pricing rates.

(i) The annual cost monitoring report is the primary responsibility of the CAO.
Incorporate the final DCAA audit reports by summary and reference.

(3) Report approval and submission.

(i) The head of the local CAO, or designee, will approve the annual cost
monitoring report within 60 days of the end of the Government fiscal year.

(i) A copy of the approved report will be provided to the head of the local
DCAA office within 15 days of approval.
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(Added October 30, 2015)
PGl 244.2—CONSENT TO SUBCORACTNT
PGl 244.201 Consent and advance notification requirements.
PGl 244.201-1 Consent requirements.

When contracting for a covered system or covered item of supply, work with the requiring
activity to determine if, based on the criticality of the component or system to be supplied
and potential concerns about supply chain risk, written consent to subcontract by the
contracting officer is necessary when subcontractors are selected or modified during the
course of contract performance. Should the requiring activity conclude that a potential
subcontractor is beyond the risk tolerance of the system and mission, the requiring activity
must inform the contracting officer and the authority granted in section 806 of Pub. L. 111-
383 may be used to withhold consent for the contractor to subcontract with a particular
source or exclude a source from consideration as specified in DFARS 239.73.
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(Revised October 30, 2015)
PGI 249.1—GENERAL PRINCIPLES

PGI 249.105 Duties of termination contracting officer after issuance of notice of
termination.

PGI 249.105-1 Termination status reports.
When the contract administration office receives a termination notice, it will—
(1) Prepare a DD Form 1598, Contract Termination Status Report;

(2) Within 30 days, send one copy to the purchasing office and one copy to the
headquarters office to which the contract administration office is directly responsible;

(3) Continue reporting semiannually to cover the six-month periods ending March and
September. The semiannual reports must be submitted within 30 days after the end of the
reporting period; and

(4) Submit a final report within 30 days after closing the termination case.

PGl 249.105-2 Release of excess funds.

The DD Form 1598, Contract Termination Status Report, may be used to recommend the
release of excess funds. Include the accounting classification reference numbers, funds
citations, and allocated amounts in any recommendation for release of excess funds.

PGI 249.109 Settlement agreements.

PGI 249.109-7 Settlement by determination.

(1) Use a Standard Form 30 (SF 30), Amendment of Solicitation/Modification of
Contract, to settle a convenience termination by determination—

(i) When the contractor has lost its right of appeal because it failed to submit a
timely settlement proposal; and

(i) To confirm the determination when the contractor does not appeal the
termination contracting officer's decision.

(2) The effective date of the SF 30 shall be the same as the date of the letter of
determination. Do not assign a supplementary procurement instrument identification
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number to the letter of determination. Send a copy of the SF 30 to the contractor by certified
mail return receipt requested.

PGI 249.110 Settlement negotiation memorandum.

(1) Fixed-price contracts. Use the format in Table 49-1, Settlement Memorandum
Fixed-Price Contracts, for the termination contracting officer's settlement memorandum for
fixed-price contracts terminated for the convenience of the Government. Encourage
contractors and subcontractors to use this format, appropriately modified, for subcontract
settlements submitted for review and approval.

(2) Cost-reimbursement contracts. Use Part | of the format in Table 49-1 and Part Il of
the format in Table 49-2, Settlement Memorandum for Cost-Reimbursement Contracts, for
the termination contracting officer's settlement memorandum for cost-reimbursement
contracts:

TABLE 49-1, SETTLEMENT MEMORANDUM FIXED-PRICE CONTRACTS

PART |--GENERAL INFORMATION
1. Identification. (Identify memorandum as to its purpose and content.)

a. Name and address of the contractor. Comment on any pertinent affiliation between
prime and subcontractors relative to the overall settlement.

b. Names and titles of both contractor and Government personnel who participated in
the negotiation.

2. Description of terminated contract.
a. Date of contract and contract number.
b. Type of contract (e.qg., fixed-price, fixed-price incentive).
c. General description of contract items.
d. Total contract price.

e. Furnish reference to the contract termination clauses (cite FAR/DFARS designation
or other special provisions).

3. Termination notice.

a. Reference termination notice and state effective date of termination.
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b. Scope and nature of termination (complete or partial), items terminated, and unit price
and total price of items terminated.

c. State whether termination notice was amended, and explain any amendment.

d. State whether contractor stopped work on effective termination date. If not, furnish
details.

e. State whether the contractor promptly terminated subcontracts.

f. Statement as to the diversion of common items and return of goods to suppliers, if
any.

g. Furnish information as to contract performance and timeliness of deliveries by the
contractor.

4. Contractor's settlement proposal.
a. Date and amount. Indicate date and location where claim was filed. State gross
amount of claim. (If interim settlement proposals were filed, furnished information for each

claim.)

b. Basis of claim. State whether claim was filed on inventory, total cost, or other basis.
Explain rationale for approval when claim is filed on other than inventory basis.

c. Examination of proposal. State type of reviews made and by whom (audit,
engineering, legal, or other).
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PART II--SUMMARY OF CONTRACTOR'S CLAIM AND NEGOTIATED SETTLEMENT

Prepare a summary substantially as follows:

Item
Claimed

Contractor's
Proposal

Dollars
Accepted

Costs
Questioned

Unresolved
ltems

TCO
Negotiated
Amount

1. Contractor's
costs as set forth
on settlement
proposal. Metals,
raw materials, etc.

Total
2. Profit

3. Settlement
expenses

4. Total

5. Settlement with
subs

6. Acceptable
finished product

7. Gross Total

8. Disposal and
other credits

9. Net settlement

10. Partial
progress &
advance
payments

11. Net payments
requested
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PART IlI--DISCUSSION OF SETTLEMENT
1. Contractor's cost.

a. If the settlement was negotiated on the basis of individual items, specify the factors
and consideration for each item.

b. In the case of a lump-sum settlement, comment on the general basis for and major
factors concerning each element of cost and profit included.

c. Comment on any important adjustments made to costs claimed or any significant
amounts in relation to the total claim.

d. If a partial termination is involved, state whether the contractor has requested an
equitable adjustment in the price of the continued portion of the contract.

e. Comment on any unadjusted contractual changes that are included in the settlement.

f. Comment on whether or not a loss would have been incurred and explain adjustment
for loss, if any.

g. Furnish other information believed helpful to any reviewing authority in understanding
the recommended settlement.

2. Profit. Explain the basis and factors considered in arriving at a fair profit.

3. Settlement expenses. Comment on and summarize those expenses not included in the
audit review.

4. Subcontractor's settlements. Include the number of no-cost settlements, settlements
concluded by the contractor under delegation of authority and those approved by the
termination contracting officer, as well as the net amount of each.

5. Partial payments. Furnish the total amount of partial payments, if any.

6. Progress or advance payments. Furnish the total of unliquidated amounts, if any.

7. Claims of the Government against the contractor included in settlement agreement
reservations. List all outstanding claims, if any, that the Government has against the

contractor in connection with the terminated contract or terminated portion of the contract.

8. Assignments. List any assignments, giving name and address of assignee.
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9. Disposal credits. Furnish information as to applicable disposal credits and give dollar
amounts of all disposal credits.

10. Plant clearance. State whether plant clearance action has been completed and all
inventory sold, retained, or otherwise properly disposed of in accordance with applicable
plant clearance regulations. Comment on any unusual matters pertaining to plant
clearances. Attach consolidated closing plant clearance report.

11. Government property. State whether all Government property has been accounted for.
12. Special tooling. If involved, furnish comment on disposition.

13. Summary of settlement. Summarize the settlement in tabular form substantially as
follows:

TABULAR SUMMARY FOR COMPLETE OR PARTIAL TERMINATION

Amount Amount
Claimed Allowed

Prime contractors charges (before disposal credits)
Plus: Subcontractor charges (after disposal credits)
Gross settlement:

Less: disposal credits--Prime
Net settlement--Less:

Prior payment credits (this settlement)

Previous partial settlements

Other credits or deductions
Net payment:

Total contract price (complete termination)
Contract Price of Items Terminated (for partial
termination)--Less:
Total payments to date
Net payment from this settlement
Fund reserved for reservations
Reduction in contract price

14. Exclusions. Describe any proposed reservation of rights to the Government or to the
contractor.
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15. Include a statement that the settlement is fair and reasonable for the Government and
the contractor. The contracting officer shall sign and date the memorandum.

(End of memorandum)

TABLE 49-2, SETTLEMENT MEMORANDUM FOR COST-REIMBURSEMENT
CONTRACTS

PART [I--SUMMARY OF SETTLEMENT

1. Summary. Summarize the proposed settlement in tabular form substantially as shown in
Tables 49-3 and 49-4. Partial settlements may be summarized on Table 49-4.

2. Comments. Explain tabular summaries.
a. Summary of final settlement (see Table 49-3).

(1) Explain why the auditor's final report was not available for consideration, if
applicable.

(2) Explain how the fixed-fee was adjusted. Identify basis used, such as
percentage of completion. Include a description of factors considered and how they were
considered. Include any tabular summaries and breakdowns deemed helpful to an
understanding of the process. Factors that may be given consideration are outlined in FAR
49.305.

(3) Briefly identify matters included in liability for property and other charges against
the contractor arising from the contract.

(4) Identify reservations included in the settlement that are other than standard
reservations required by regulations and that are concerned with pending claims and
refunds.

(5) Explain substantial or otherwise important adjustments made in cost figures
submitted by the contractor in arriving at the proposed settlement.

(6) If unreimbursed costs were settled on a lump sum basis, explain the general
basis for and the major factors considered in arriving at this settlement.

(7) Comment on any unusual items of cost included in the claim and on any phase
of cost allocation requiring particular attention and not covered above.
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(8) If the auditor's recommendations for nonacceptance were not followed, explain
briefly the main reasons why such recommendations were not followed.

(9) On items recommended for further consideration by the auditor, explain, in
general, the basis for the action taken.

(10) If any cost previously disallowed by a contracting officer is included in the
proposed settlement, identify and explain the reason for inclusion of such costs.

(11) Show number and amounts of settlements with subcontractors.

(12) Use the following summary where settlement includes costs and fixed-fee in a
complete termination:

Gross settlement $
Less: Disposal credits

Net settlement
Less: Prior payments
Other credits or deductions
Total

Net payment $

Total contract estimated cost plus fixed fee

Less: Net settlement

Estimated reserve for exclusions

Final contract price

(Consisting of $ for reimbursement of
costs and $ for adjusted fixed fee)

Reduction in contract price (credit)

(13) Plant clearance. Indicate dollar value of termination inventory and state
whether plant clearance has been completed. Attach consolidated plant clearance report
(SF 1424, Inventory Disposal Report).

(14) Government property. State whether all Government property has been
accounted for.

(15) Include a statement that the settlement is fair and reasonable to the
Government and the contractor. The contracting officer shall sign and date the
memorandum.

(End of memorandum)
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TABLE 49-3, SUMMARY OF SETTLEMENT

AMOUNT AMOUNT
CLAIMED ALLOWED
1. Previous reimbursed costs--Prime and Subs $ $
2. Previous unreimbursed costs
3. Total cost settlement $ $
4. Previous fees paid--Prime $ $
5. Previous fees unpaid--Prime
6. Total fee settlement $ $
7. Gross settlement
$ $
Less: Deductions not reflected in Items 1-7
a. Disposal credits $
b. Other charges against contractor
arising from contract $
8. Net settlement $
Less: Prior payment credits
9. Net payment $
10. Recapitulation of previous settlements (insert
number of previous partial settlements effected on
account of this particular termination):
Aggregate gross amount of previous settlements $
Aggregate net amount of previous partial settlements $
Aggregate net payment provided in previous partial settlements $
Aggregate amount allowed for prime contractor acquired property
taken over by the Government in connection with previous
partial settlements $
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TABLE 49-4, UNREIMBURSED COSTS SUBMITTED ON SF 1437*

Amounts Auditor's
Claimed by Recommendation
Costs Contractor's Cost Unresolved TCO's
Proposal Questioned Items Computation

Direct material

Direct labor

Indirect factory expense
Dies, jigs, fixtures and
special tools

Other costs

General and administrative
expenses

7. Fee

8. Settlement expense

9. Settlement with subs
10. Total costs (Items 1-9)

HowpnE

o

*Expand the format to include recommendations of technical personnel as required.
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(Revised October 30, 2015)

PGl 249.70— SPECIAL TERMINATION REQUIREMENTS

PGI 249.7001 Congressional notification on significant contract terminations.

(1) Department and agency liaison offices will coordinate timing of the congressional
notification and public release of the information with release of the termination notice to the
contractor. Department and agency liaison offices are—

260).

() Army - Chief, Legislative Liaison (SALL-SPA).

(i) Navy - Chief of Legislative Affairs (OLA-N).

(iii) Air Force - SAF/AQC.

(iv) Defense Advanced Research Projects Agency — CMO.

(v) Defense Information Systems Agency - Contract Management Division (Code

(vi) Defense Intelligence Agency — RSQ.

(vii) Defense Logistics Agency - DLSC-P.

(viii) National Geospatial-Intelligence Agency - NGA (A).

(ix) Defense Threat Reduction Agency - Acquisition Management Office (AM).

(x) National Security Agency/Central Security Service - Chief, Office of Contracting.

(xi) Missile Defense Agency - Director of Contracts (MDA-DCT).

(2) Request clearance to release information in accordance with departmental
procedures as soon as possible after the decision to terminate is made. Until clearance has
been obtained, treat this information as “For Official Use Only” unless the information is
classified.

(3) Include in the request for clearance—

() Contract number, date, and type of contract;

(i) Name of the company;
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(i) Nature of contract or end item;
(iv) The reason for the termination;
(v) Contract price of the items terminated,;

(vi) Total number of contractor employees involved, including the Government's
estimate of the number who may be discharged,;

(vii) Statement of anticipated impact on the company and the community;

(viii) The area labor category, whether the contractor is a large or small business,
and any known impact on hard core disadvantaged employment programs;

(ix) Total number of subcontractors involved and the impact in this area; and
(x) An unclassified draft of a suggested press release.
(4) To minimize termination costs, liaison offices will act promptly on all requests for

clearance and will provide a response not later than two working days after receipt of the
request.
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