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PART 227—PATENTS, DATA, AND COPYRIGHTS

* * * * *

[bookmark: BM202_1][bookmark: 202.101]SUBPART 227.71—RIGHTS IN TECHNICAL DATA

* * * * *

[bookmark: _GoBack]227.7103  Noncommercial items or processes.

* * * * *

227.7103-13  Government right to review, verify, challenge and validate asserted restrictions.

* * * * *

	(c)  Challenge considerations and presumption.

		(1)  Requirements to initiate a challenge.  Contracting officers shall have reasonable grounds to challenge the validity of an asserted restriction. Before issuing a challenge to an asserted restriction, carefully consider all available information pertaining to the assertion.  The contracting officer shall not challenge a contractor's assertion that a commercial item, component, or process was developed exclusively at private expense unless the Government can demonstrate that it contributed to development of the[that] item, component or process.

		(2)  Presumption regarding development exclusively at private expense.  10 U.S.C. 2320(b)(1) and 2321(f) establish a presumption and procedures regarding validation of asserted restrictions for technical data related to commercial items, and to major systems, on the basis of development exclusively at private expense.

			(i)  Commercial items.  For commercially available off-the-shelf items (defined at 41 U.S.C. 104 in all cases, and for all other commercial items e[E]xcept as provided in paragraph (c)(2)(ii) of this subsection, contracting officers shall presume that the items were[a commercial item was] developed exclusively at private expense whether or not a contractor [or subcontractor] submits a justification in response to a challenge notice.  When a challenge is warranted, a contractor's or subcontractor's failure to respond to the challenge notice cannot be the sole basis for issuing a final decision denying the validity of an asserted restriction.


			(ii)  Major [weapon ]systems.  The presumption of development exclusively at private expense does not apply to major systems or subsystems or components thereof, except for commercially available off-the-shelf items (which are governed by paragraph (c)(2)(i)) of this subsection. When the contracting officer challenges an asserted restriction regarding technical data for a major [weapon ]system or a subsystem or component thereof on the basis that the technology was not developed exclusively at private expense[—

				(A)  The presumption in paragraph (c)(2)(i) of this subsection applies to—

					(1)  A commercial subsystem or component of a major weapon system, if the major weapon system was acquired as a commercial item in accordance with subpart 234.70 (10 U.S.C. 2379(a));

					(2)  A component of a subsystem, if the subsystem was acquired as a commercial item in accordance with subpart 234.70 (10 U.S.C. 2379(b)); and

					(3)  Any other component, if the component is a commercially available off-the-shelf item or a commercially available off-the-shelf item with modifications of a type customarily available in the commercial marketplace or minor modifications made to meet Federal Government requirements; and

				(B)  In all other cases], the contracting officer shall sustain the challenge unless information provided by  the contractor or subcontractor demonstrates that the item was developed exclusively at private expense.

* * * * *

SUBPART 227.72--RIGHTS IN COMPUTER SOFTWARE AND COMPUTER SOFTWARE DOCUMENTATION

* * * * * 

227.7203  Noncommercial computer software and noncommercial computer software documentation.

* * * * *

227.7203-13  Government right to review, verify, challenge and validate asserted restrictions.

* * * * *

	(d)  Major systems.  When the contracting officer challenges an asserted restriction regarding noncommercial computer software for a major system or a subsystem or component thereof on the basis that the computer software was not developed exclusively at private expense, the contracting officer shall sustain the challenge unless information provided by the contractor or subcontractor demonstrates that the computer software was developed exclusively at private expense.

	(e[d])  * * *


	(f[e])  * * *
		
	(g[f]) * * *

* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

SUBPART 252.2—TEXT OF PROVISIONS AND CLAUSES

* * * * *

252.227-7019  Validation of Asserted Restrictions--Computer Software.
As prescribed in 227.7104(e)(3) or 227.7203-6(c), use the following clause:

VALIDATION OF ASSERTED RESTRICTIONS—COMPUTER SOFTWARE
(SEP 2011[DATE])

* * * * *

 (f)  Major systems.  When the Contracting Officer challenges an asserted restriction regarding noncommercial computer software for a major system or a subsystem or component thereof on the basis that the computer software was not developed exclusively at private expense, the Contracting Officer will sustain the challenge unless information provided by the Contractor or subcontractor demonstrates that the computer software was developed exclusively at private expense.

	(g[f])  Challenge procedures.

	
	* * * * *

		(5)  If the Contractor fails to respond to the Contracting Officer's request for information or additional information under paragraph (g[f])(1) of this clause, the Contracting Officer will [shall] issue a final decision, in accordance with paragraph (f) of this clause and the Disputes clause of this contract, pertaining to the validity of the asserted restriction.

		(6)  If the Contracting Officer, after reviewing the written explanation furnished pursuant to paragraph (f)(1) of this clause, or any other available information pertaining to the validity of an asserted restriction, determines that the asserted restriction has—

* * * * *

	(h[g])  Contractor appealGovernment obligation.

		(1)  The Government agrees that, notwithstanding a Contracting Officer's final decision denying the validity of an asserted restriction and except as provided in paragraph (h[g])(3) of this clause, it will honor the asserted restriction—

			(i)  For a period of ninety (90) days from the date of the Contracting Officer's final decision to allow the Contractor to appeal to the appropriate Board of Contract Appeals or to file suit in an appropriate court;

* * * * *

		(3)  The agency head, on a nondelegable basis, may determine that urgent or compelling circumstances do not permit awaiting the filing of suit in an appropriate court, or the rendering of a decision by a court of competent jurisdiction or Board of Contract Appeals.  In that event, the agency head shall notify the Contractor of the urgent or compelling circumstances.  Notwithstanding paragraph (h[g])(1) of this clause, the Contractor agrees that the agency may use, modify, reproduce, release, perform, display, or disclose computer software marked with (i) government purpose legends for any purpose, and authorize others to do so; or (ii) restricted or special license rights for government purposes only.  The Government agrees not to release or disclose such software unless, prior to release or disclosure, the intended recipient is subject to the use and non-disclosure agreement at 227.7103-7 of the Defense Federal Acquisition Regulation Supplement (DFARS), or is a Government contractor receiving access to the software for performance of a Government contract that contains the clause at DFARS 252.227-7025, Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends.  The agency head's determination may be made at any time after the date of the Contracting Officer's final decision and shall not affect the Contractor's right to damages against the United States, or other relief provided by law, if its asserted restrictions are ultimately upheld.

	(i[h])  * * * 

	(j[i])  * * * 

* * * * *


252.227-7037  Validation of Restrictive Markings on Technical Data.
As prescribed in 227.7102-4(c), 227.7103-6(e)(3), 227.7104(e)(5), or 227.7203-6(f), use the following clause:

VALIDATION OF RESTRICTIVE MARKINGS ON TECHNICAL DATA 
(JUN 2013[DATE])

* * * * *

	(b)  Presumption regarding development exclusively at private expense.

		(1)  Commercial items.  For commercially available off-the-shelf items (defined at 41 U.S.C. 104) in all cases, and for all other commercial items e

			[(i) E]xcept as provided in paragraph (b)(2) of this clause, the Contracting Officer will presume that a[the] Contractor’s [or a subcontractor’s] asserted use or release restrictions are [with respect to a commercial item is] justified on the basis that the item, component, or process was developed exclusively at private expense.

			[(ii)]  The Contracting Officer shall[will] not challenge such assertions unless the Contracting Officer has information that demonstrates that the [commercial] item, component, or process was not developed exclusively at private expense.

		(2)  Major [weapon] systems.  The presumption of development exclusively at private expense does not apply to major systems or subsystems or components thereof, except for commercially available off-the-shelf items (which are governed by paragraph (b)(1)) of this clause.  When the Contracting Officer challenges an asserted [In the case of a challenge to a use or release] restriction regarding technical [that is asserted with respect to] data [of the Contractor or a subcontractor] for a major [weapon] system or a subsystem or component thereof on the basis that the item, [major weapon system, subsystem, or] component, or process was not developed exclusively at private expense,[—

			(i)  The presumption in paragraph (b)(1) of this clause applies to—

				(A)  A commercial subsystem or component of a major weapon system, if the major weapon system was acquired as a commercial item in accordance with DFARS subpart 234.70 (10 U.S.C. 2379(a));

				(B)  A component of a subsystem, if the subsystem was acquired as a commercial item in accordance with DFARS subpart 234.70 (10 U.S.C. 2379(b)); and


				(C)  Any other component, if the component is a commercially available off-the-shelf item or a commercially available off-the-shelf item with modifications of a type customarily available in the commercial marketplace or minor modifications made to meet Federal Government requirements; and

			(ii)  In all other cases,] the Contracting Officer will sustain the challenge [to the use or release restriction will be sustained] unless information provided by the Contractor or [a] subcontractor demonstrates that the item, component, or process was developed exclusively at private expense.

* * * * *
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