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PART 203—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

[203.070  Reporting of violations and suspected violations.
Report violations and suspected violations of the following requirements in accordance with 209.406-3 or 209.407-3 and DoDD 7075.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities:


(a)  Certificate of Independent Price Determination (FAR 3.103).


(b)  Procurement integrity (FAR 3.104).


(c)  Gratuities clause (FAR Subpart 203.2).


(d)  Antitrust laws (FAR 3.303).


(e)  Covenant Against Contingent Fees (FAR 3.405).


(f)  Anti-kickback Act (FAR 3.502).


(g)  Prohibitions on persons convicted of defense-related contract felonies (203.570).]

SUBPART 203.1—SAFEGUARDS

203.103  Independent pricing.

203.103-2  Evaluating the certification.


(b)(3)  Report the matter in accordance with 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

203.104  Procurement integrity.

* * * * *

203.104-10  Violations or possible violations.


(d)(3)  When referring a violation to the agency debarring and suspending official, use the procedures at 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

SUBPART 203.2--CONTRACTOR GRATUITIES TO GOVERNMENT PERSONNEL

203.203  Reporting suspected violations of the Gratuities clause.

Report suspected violations of the Gratuities clause in accordance with 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

SUBPART 203.3--reports of suspected antitrust violations
203.301  General.


(b)  Report suspected antitrust violations in accordance with 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

SUBPART 203.4--contingent fees
203.405  Misrepresentations or violations of the Covenant Against Contingent Fees.


(b)  Report suspected fraud or other criminal conduct in accordance with 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

SUBPART 203.5--other improper business practices

203.502  Subcontractor kickbacks.

Report suspected violations of the Anti-Kickback Act in accordance with 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

* * * * *
203.570  Prohibition on persons convicted of fraud or other defense-contract-related felonies.

203.570-1  Scope.

This subpart prescribes policies and procedures to implement[s] 10 U.S.C. 2408.

203.570-2  Policy [Prohibition period].


(a)  A contractor or subcontractor shall not knowingly allow a person, convicted after September 29, 1988, of fraud or any other felony arising out of a contract with the DoD, to serve—



(1)  In a management or supervisory capacity on any DoD contract or first-tier subcontract; 



(2)  On its board of directors; 



(3)  As a consultant, agent, or representative; or



(4)  In any capacity with the authority to influence, advise, or control the decisions of any DoD contractor or subcontractor with regard to any DoD contract or first-tier subcontract.


(b)  DoD has sole responsibility for determining the period of the prohibition described in paragraph (a[b]) of this subsection [the clause at 252.203-7001, Prohibition on Persons Convicted of Fraud or Other Defense-Contract-Related Felonies].  The prohibition period—



(1[a])  Shall not be less than 5 years from the date of conviction unless the agency head or a designee grants a waiver in the interest of national security[.  Follow the waiver procedures at PGI 203.570-2(a)]; and



(2[b])  May be more than 5 years from the date of conviction if the agency head or a designee makes a written determination of the need for the longer period.  The agency shall provide a copy of the determination to the [address at PGI 203.570-2(b).]  Bureau of Justice Assistance, U.S. Department of Justice, 810 Seventh Street, NW, Washington, DC 20531.
203.570-3  Waiver.


(a)  The contracting officer shall—



(1)  Review any request for waiver; and



(2)  Deny the request if the contracting officer decides the waiver is not required in the interests of national security; or



(3)  Forward the request to the head of the agency or designee for approval if the contracting officer decides the waiver may be in the interest of national security.


(b)  The head of the agency or designee shall report all waivers granted, and the reasons for granting the waiver, to the Under Secretary of Defense (Acquisition, Technology, and Logistics), who will forward the report to Congress as required by 10 U.S.C. 2408(a)(3).
203.570-4  Reporting.

When a defense contractor or first-tier subcontractor is found in violation of the prohibition in 203.570-2, report the matter in accordance with 209.406-3 or 209.407-3, and DoDD 7050.5, Coordination of Remedies for Fraud and Corruption Related to Procurement Activities.

203.570-5[3]  Contract clause.

Use the clause at 252.203-7001, Prohibition on Persons Convicted of Fraud or Other Defense-Contract-Related Felonies, in all solicitations and contracts exceeding the simplified acquisition threshold, except solicitations and contracts for commercial items.
* * * * *

PART 209—CONTRACTOR QUALIFICATIONS

subpart 209.1--responsible prospective contractors

* * * * *
209.105-2  Determinations and documentation.


(a)  [For guidance on submission of determinations to the appropriate debarring and suspending official, see PGI 209.105-2(a).]  When the contracting officer considers such action appropriate, the contracting officer must submit a copy of the determination to the appropriate debarring and suspending official (see 209.403).
* * * * *
SUBPART 209.4--DEBARMENT, SUSPENSION, AND INELIGIBILITY

* * * * *
209.406  Debarment.

* * * * *
209.406-3  Procedures.


(a)  Investigation and referral.


(i)  Refer all matters appropriate for consideration by an agency debarring and suspending official as soon as practicable to the appropriate debarring and suspending official identified in 209.403.  Any person may refer a matter to the debarring and suspending official.  [Follow the procedures at PGI 209.406-3.] 


(ii)  Use the following format when referring a matter to the agency debarring and suspending official for consideration.  To the extent practicable, provide all specified information.




(A)  Name, address, and telephone number of the point of contact for the activity making the report.




(B)  Name, contractor and Government entity (CAGE) code, and address of the contractor.



(C)  Name and addresses of the members of the board, principal officers, partners, owners, and managers.




(D)  Name and addresses of all known affiliates, subsidiaries, or parent firms, and the nature of the business relationship.




(E)  For each contract affected by the conduct being reported—




(1)  The contract number;





(2)  All office identifying numbers or symbols;





(3)  Description of supplies or services;





(4)  The amount;





(5)  The percentage of completion;





(6)  The amount paid the contractor;





(7)  Whether the contract is assigned under the Assignment of Claims Act and, if so, to whom; and





(8)  The amount due the contractor.




(F)  For any other contracts outstanding with the contractor or any of its affiliates—




(1)  The contract number;





(2)  The amount;





(3)  The amounts paid the contractor; 





(4)  Whether the contract is assigned under the Assignment of Claims Act and, if so, to whom; and





(5)  The amount due the contractor.




(G)  A complete summary of all pertinent evidence and the status of any legal proceedings involving the contractor.




(H)  An estimate of any damages sustained by the Government as a result of the contractor's action (explain how the estimate was calculated).



(I)  If a contracting office initiates the report, the comments and recommendations of the contracting officer and of each higher-level contracting review authority regarding—





(1)  Whether to suspend or debar the contractor;




(2)  Whether to apply limitations to the suspension or debarment;





(3)  The period of any recommended debarment; and





(4)  Whether to continue any current contracts with the contractor (or explain why a recommendation regarding current contracts is not included).




(J)  When appropriate, as an enclosure to the report—





(1)  A copy or pertinent extracts of each pertinent contract;





(2)  Witness statements or affidavits;





(3)  Copies of investigative reports when authorized by the investigative agency;




(4)  Certified copies of indictments, judgments, and sentencing actions; and





(5)  A copy of any available determinations of nonresponsibility in accordance with FAR 9.105-2(a)(1); and





(6)  Any other appropriate exhibits or documentation.



(iii)  Send three copies of each report, including enclosures, to the appropriate debarring and suspending official.



(iv)  If a referral lacks sufficient evidence of a cause for debarment, the debarring and suspending official may initiate a review or investigation, as appropriate, by reporting the referral to the appropriate Government entity, e.g., contracting activity, inspector general, or criminal investigative agency.


(b)  Decisionmaking process.


(i)  The agency debarring and suspending official may initiate the debarment process by issuing a notice of proposed debarment in accordance with FAR 9.406-3(c) when the debarring and suspending official finds that the administrative record contains sufficient evidence of one or more of the causes for debarment stated in FAR 9.406-2 or 209.406-2.




(A)  The absence of a referral in accordance with paragraph (a)(i) of this subsection, or the absence of any information specified in the report format in paragraph (a)(ii) of this subsection, will not preclude the debarring and suspending official from making such a finding.




(B)  The signature of the debarring and suspending official on the notice of proposed debarment is sufficient evidence that the debarring and suspending official has made such a finding.


(ii)  The agency debarring and suspending official must use the decisionmaking process stated in FAR 9.406-3(b), DFARS Appendix H, and any agency-specific procedures that were provided to the contractor in advance of the decision.


(d)  Debarring official's decision.  The absence of a referral in accordance with paragraph (a)(i) of this subsection, or the absence of any information specified in the report format in paragraph (a)(ii) of this subsection, will not preclude the debarring and suspending official from making a decision.
209.407  Suspension.

209.407-3  Procedures.


(a)  Investigation and referral.


(i)  Refer all matters appropriate for consideration by an agency debarring and suspending official as soon as practicable to the appropriate debarring and suspending official identified in 209.403.  Any person may refer a matter to the debarring and suspending official.  [Follow the procedures at PGI 209.407-3.]


(ii)  Use the format at 209.406-3(a)(ii) when referring a matter to the agency debarring and suspending official for consideration.  To the extent practicable, provide all information specified in the format.



(iii)  If a referral lacks sufficient evidence of a cause for suspension, the debarring and suspending official may initiate a review or investigation, as appropriate, by reporting the referral to the appropriate Government entity, e.g., contracting activity, inspector general, or criminal investigative agency.


(b)  Decisionmaking process.


(i)  The agency debarring and suspending official may initiate the suspension process by issuing a notice of suspension in accordance with FAR 9.407-3(c) when the debarring and suspending official finds that the administrative record contains sufficient evidence of one or more of the causes for suspension stated in FAR 9.407-2.




(A)  The absence of a referral in accordance with paragraph (a)(i) of this subsection, or the absence of any information specified in the report format at 209.406-3(a)(ii), will not preclude the debarring and suspending official from making such a finding.




(B)  The signature of the debarring and suspending official on the notice of suspension is sufficient evidence that the debarring and suspending official has made such a finding.


(ii)  In deciding whether to terminate a suspension following a submission of matters in opposition, the agency debarring and suspending official must use the decisionmaking process stated in FAR 9.407-3(b), DFARS Appendix H, and any agency-specific procedures that were provided to the contractor in advance of the decision.


(d)  Suspending official's decision.  The absence of a referral in accordance with paragraph (a)(i) of this subsection, or the absence of any information specified in the report format at 209.406-3(a)(ii), will not preclude the debarring and suspending official from making a decision.
* * * * *

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *
252.203-7001  Prohibition on Persons Convicted of Fraud or Other Defense-Contract-Related Felonies.

As prescribed in 203.570-5[3], use the following clause:

PROHIBITION ON PERSONS CONVICTED OF FRAUD OR OTHER DEFENSE-CONTRACT-RELATED FELONIES (MAR 1999 [DATE])
* * * * *



(b)  Any individual who is convicted after September 29, 1988, of fraud or any other felony arising out of a contract with the DoD is prohibited from serving—



(1)  In a management or supervisory capacity on any DoD [this] contract or first-tier subcontract;



(2)  On the board of directors of any DoD contractor or first-tier subcontractor [the Contractor]; 



(3)  As a consultant, agent, or representative for any DoD contractor or first-tier subcontractor [the Contractor]; or



(4)  In any other capacity with the authority to influence, advise, or control the decisions of any DoD contractor or subcontractor [the Contractor] with regard to any DoD contract or first-tier subcontract [this contract].


(c)  Unless waived, the prohibition in paragraph (b) of this clause applies for not less than 5 years from the date of conviction.


(d)  10 U.S.C. 2408 provides that a defense contractor or first-tier subcontractor [the Contractor] shall be subject to a criminal penalty of not more than $500,000 if convicted of knowingly—



(1)  Employing a person under a prohibition specified in paragraph (b) of this clause; or



(2)  Allowing such a person to serve on the board of directors of the contractor or first-tier subcontractor.

* * * * *



(h)  Pursuant to 10 U.S.C. 2408(c), defense contractors and subcontractors may obtain information as to whether a particular person has been convicted of fraud or any other felony arising out of a contract with the DoD by contacting The Office of Justice Programs, The Denial of Federal Benefits Office, U.S. Department of Justice, telephone (202) 616-3507 [(301) 809-4904].

(End of clause)

* * * * *
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