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SUBPART 231.2—CONTRACTS WITH COMMERCIAL ORGANIZATIONS
231.205-10  Cost of money.


The contractor also must comply with Subpart 230.70 and maintain records to demonstrate compliance.

* * * * *

231.205-22  Legislative lobbying costs.


(a)  [Costs associated with] P[p]reparing any material, report, list, or analysis on the actual or projected economic or employment impact in a particular State or congressional district of an acquisition program for which all research, development, testing, and evaluation has not been completed [also are unallowable] (10 U.S.C. 2249).

231.205-70  External restructuring costs.


(a)  Scope.  This subsection[--



(1)]  p[P]rescribes policies and procedures for allowing contractor external restructuring costs when savings would result for DoD.[; and



(2)]  This subsection also i[I]mplements 10 U.S.C. 2325[.], Section 818 of the National Defense Authorization Act for Fiscal Year 1995 (Pub. L. 103-337) (10 U.S.C. 2324 note), Section 8115 of the National Defense Appropriations Act for Fiscal Year 1997 (Pub. L. 104-208), and Section 8092 of the National Defense Appropriations Act for Fiscal Year 1998 (Pub. L. 105-56).
* * * * *

(c)  Limitations on cost allowability.


(1)  Restructuring costs associated with external restructuring activities shall not be allowed unless—




(i)  Such costs are allowable in accordance with FAR Part 31 and DFARS Part 231;




(ii)  An audit of projected restructuring costs and restructuring savings is performed;




(iii)  The cognizant administrative contracting officer (ACO) reviews the audit report and the projected costs and projected savings, and negotiates an advance agreement in accordance with paragraph (d)(8) of this subsection; and




(iv)  For business combinations that occur /




(A)  Prior to October 1, 1996, the Under Secretary of Defense (Acquisition, Technology, and Logistics) or the Principal Deputy certifies that projections of future restructuring savings resulting for DoD from the business combination are based on audited cost data and should result in overall reduced costs for DoD.





(B)  October 1, 1996, through November 18, 1997, the Under Secretary of Defense (Acquisition, Technology, and Logistics) or the Principal Deputy(





(1)  Certifies that projections of future restructuring savings resulting for DoD from the business combination are based on audited cost data and should result in overall reduced costs for DoD; and






(2)  Determines in writing that the audited projected savings for DoD resulting from the restructuring will exceed either(






(i)  The costs allowed by a factor of at least two to one; or







(ii)  The costs allowed, and the business combination will result in the preservation of a critical capability that might otherwise be lost to DoD.





(C)  A[a]fter November 18, 1997, the Under Secretary of Defense (Acquisition, Technology, and Logistics) or the Principal Deputy determines in writing that the audited projected savings for DoD resulting from the restructuring will exceed either(





(1)[(A)] The costs allowed by a factor of at least two to one; or






(2)[(B)]  The cost allowed, and the business combination will result in the preservation of a critical capability that might otherwise be lost to DoD.



(2)  The audit, review, certification, and determination required by paragraph (c)(1) of this subsection shall not apply to any business combination for which payments for restructuring costs were made before August 15, 1994, or for which the cognizant ACO executed an advance agreement establishing cost ceilings based on audit/negotiation of detailed cost proposals for individual restructuring projects before August 15, 1994.


(d)  Procedures and ACO responsibilities.  As soon as it is known that the contractor will incur restructuring costs for external restructuring activities, the cognizant ACO shall [follow the procedures at PGI 231.205-70(d).]


(1)  Promptly execute a novation agreement, if one is required, in accordance with FAR Subpart 42.12 and DFARS Subpart 242.12 and include the provision at DFARS 242.1204(e). 



(2)  Direct the contractor to segregate restructuring costs and to suspend these amounts from any billings, final contract price settlements, and overhead settlements until the certification, or determination, or both, as applicable, in paragraph (c)(1)(iv) of this subsection is obtained.


(3)  Require the contractor to submit an overall plan of restructuring activities and an adequately supported proposal for planned restructuring projects.  The proposal must include a breakout by year by cost element, showing the present value of projected restructuring costs and projected restructuring savings.


(4)  Notify major buying activities of contractor restructuring actions and inform them about any potential monetary impacts on major weapons programs, when known.



(5)  Upon receipt of the contractor’s proposal, as soon as practicable, adjust forward pricing rates to reflect the impact of projected restructuring savings.  If restructuring costs are included in forward pricing rates prior to execution of an advance agreement in accordance with paragraph (d)(8) of this subsection, the contracting officer shall include a repricing clause in each fixed-price action that is priced based on the rates.  The repricing clause must provide for a downward price adjustment to remove restructuring costs if the certification, or determination, or both, as applidable, required by paragraph (c)(1)(iv) of this subsection is not obtained.


(6)  Upon receipt of the contractor’s proposal, immediately request an audit review of the contractor’s proposal.



(7)  Upon receipt of the audit report, determine if restructuring savings will exceed restructuring costs on a present value basis.  However, for business combinations that occur on or after October 1, 1996, the audited projected savings for DoD must exceed the costs allowed by a factor of at least two to one on a present value basis, unless the determination at paragraph (c)(1)(iv)(B)(2)(ii) or (c)(1)(iv)(C)(2) of this subsection applies.


(8)  Negotiate an advance agreement with the contractor setting forth, at a minimum, a cumulative cost ceiling for restructuring projects and, when necessary, a cost amortization schedule.  The costs may not exceed the amount of projected restructuring savings on a present value basis.  The advance agreement shall not be executed until the certification, or determination, or both, as applicable, required by paragraph (c)(1)(iv) of this subsection is obtained.


(9)  Submit to the Director of Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics), ATTN: OUSD(AT&L)DPAP(P), a recommendation for certification, or determination, or both, as applicable.  Include the information described in paragraph (e) of this subsection.


(10)  Consult with the Director of Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics), when paragraph (c)(1)(iv)(B)(2)(ii) or (c)(1)(iv)(C)(2) of this subsection applies.
* * * * *
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