Business Restructuring Costs–Delegation of Authority 

to Make Determinations 

DFARS Case 2004-D026

Procedures, Guidance, and Information

PGI 231—CONTRACT COST PRINCIPLES AND PROCEDURES

PGI 231.2–CONTRACTS WITH COMMERCIAL ORGANIZATIONS

PGI 231.205-70 External restructuring costs.


(d)  Procedures and ACO responsibilities.  The cognizant ACO shall-

(1[i])  Promptly execute a novation agreement, if one is required, in accordance with FAR Subpart 42.12 and DFARS Subpart 242.12 and include the provision at DFARS 242.1204(e[i]).


(2[ii])  Direct the contractor to segregate restructuring costs and to suspend these amounts from any billings, final contract price settlements, and overhead settlements until the certification, or determination, or both, as applicable, in DFARS 231.205-70(c)(1[4])(iv) is obtained.


(3[iii])  * * *



(4[iv])  * * *

(5[v])  Upon receipt of the contractor’s proposal, as soon as practicable, adjust forward pricing rates to reflect the impact of projected restructuring savings.  If restructuring costs are included in forward pricing rates prior to execution of an advance agreement in accordance with paragraph (d)(8) of this subsection, the contracting officer shall include a repricing clause in each fixed-price action that is priced based on the rates.  The repricing clause must provide for a downward price adjustment to remove restructuring costs if the certification, or determination, or both, as applicable, required by DFARS 231.205-70(c)(1[4])(iv) is not obtained.


(6[vi])  * * *

(7[vii])  Upon receipt of the audit report, determine [on a present value basis] if—  restructuring savings will exceed restructuring costs on a present value basis.  However, for business combinations that occur on or after November 18, 1997, 

[(A)  T]the audited projected [restructuring] savings for DoD must [will] exceed the [restructuring] costs allowed by a factor of at least two to one on a present value basis[, as required by DFARS 231.205-70(c)(4)(i)(A); or


[(B)  If the audited projected restructuring savings will exceed the restructuring costs allowed in a case where the business combination will result in the preservation of a critical capability that otherwise might be lost to DoD, as required by DFARS 231.205-70(c)(4)(i)(B)], unless the determination at DFARS 231.205-70(c)(1)(iv)(B) applies.


(8[viii])  Negotiate an advance agreement with the contractor setting forth, at a minimum, a cumulative cost ceiling for restructuring projects and, when necessary, a cost amortization schedule.  The costs may not exceed the amount of projected restructuring savings on a present value basis.  The advance agreement shall not be executed until the certification, or determination, or both, as applicable, required by DFARS 231.205-70(c)(1[4])(iv) is obtained.


(9[ix])[(A)]  Submit [a recommendation for determination] to-




[(1)  T]the Director of Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics), ATTN:  OUSD(AT&L)DPAP(P)[, if DFARS 231.205-70(c)(4)(ii)(A) applies; or



(2)  To the Director of the Defense Contract Management Agency, ATTN: HQ DCMA-OCB, if DFARS 231.205-70(c)(4)(ii)(B) applies] , a recommendation for certification, or determination, or both, as applicable.



[(B)]  Include the information described in DFARS 231.205-70(e).


(10[x])  Consult with the Director of Defense Procurement and Acquisition Policy, Office of the Under Secretary of Defense (Acquisition, Technology, and Logistics)[, or with the Director of the Defense Contract Management Agency, as appropriate], when DFARS 231.205-70(c)(1[4])(iv)(B) applies.
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