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DFARS Case 2003-D008
Procedures, Guidance, and Information
PGI 225—FOREIGN ACQUISITION                       
PGI 225.001  General.
Consider the following when evaluating offers of foreign end products:

(1)  Statutory or policy restrictions.



(i)  Determine whether the product is restricted by—




(A)  Statute (see DFARS Subpart 225.70); or




(B)  DoD policy (see DFARS Subpart 225.71, FAR 6.302-3, and DoD Directive 5230.11, Disclosure of Classified Military Information to Foreign Governments and International Organizations).



(ii)  If an exception to or waiver of a restriction in DFARS Subpart 225.70 or 225.71 would result in award of a foreign end product, apply the policies and procedures of the Buy American Act or the Balance of Payments Program, and, if applicable, the trade agreements.


(2)  Memoranda of understanding or other international agreements.  Determine whether the offered product is the product of one of the qualifying countries listed in DFARS 225.872-1.


(3)  Trade agreements.  If the product is not an eligible product, a qualifying country end product, or a U.S.-made end product, purchase of the foreign end product may be prohibited (see FAR 25.403(c) and DFARS 225.403(c)).


(4)  Other trade sanctions and prohibited sources.



(i)  Determine whether the offeror complies with the secondary Arab boycott of Israel.  Award to such offerors may be prohibited (see DFARS 225.670).



(ii)  Determine whether the offeror is a prohibited source (see FAR Subpart 25.7 and DFARS Subpart 225.7).


(5)  Buy American Act and Balance of Payments Program.  See the evaluation procedures in DFARS Subpart 225.5.

PGI 225.5—EVALUATING FOREIGN OFFERS—SUPPLY CONTRACTS

PGI 225.504  Evaluation examples.

The following examples illustrate the evaluation procedures in DFARS 225.502(c)(ii).  The examples assume that the contracting officer has eliminated all offers that are unacceptable for reasons other than price or a trade agreement and that price is the determining factor in contract award.  The same evaluation procedures and the 50 percent evaluation factor apply regardless of whether the acquisition is subject to the Buy American Act (BAA) or the Balance of Payments Program (BOPP).


(1)  Example 1.


Offer A

$945,000

Foreign offer subject to BAA/BOPP


Offer B

$950,000

Foreign offer exempt from BAA/BOPP

Since no domestic offers are received, do not apply the evaluation factor.  Award on Offer A.


(2)  Example 2.


Offer A

$950,000

Domestic offer

Offer B

$890,000

Foreign offer exempt from BAA/BOPP


Offer C

$880,000

Foreign offer subject to BAA/BOPP

Since the exempt foreign offer is lower than the domestic offer, do not apply the evaluation factor.  Award on Offer C.


(3)  Example 3.


Offer A

$9,100

Foreign offer exempt from BAA/BOPP


Offer B

$8,900

Domestic offer


Offer C

$6,000

Foreign offer subject to BAA/BOPP

Since the domestic offer is lower than the exempt foreign offer, apply the 50 percent evaluation factor to Offer C.  This results in an evaluated price of $9,000 for Offer C.  Award on Offer B.


(4)  Example 4.


Offer A

$910,000
Foreign offer exempt from BAA/BOPP


Offer B

$890,000
Domestic offer



Offer C

$590,000
Foreign offer subject to BAA/BOPP

Since the domestic offer is lower than the exempt foreign offer, apply the 50 percent evaluation factor to Offer C.  This results in an evaluated price of $885,000 for Offer C.  Award on Offer C.

PGI 225.8--OTHER INTERNATIONAL AGREEMENTS AND COORDINATION

PGI 225.802  Procedures.


(b)  Information on specific memoranda of understanding and other international agreements is available as follows:



(i)  Memoranda of understanding and other international agreements between the United States and the countries listed in DFARS 225.872-1 are maintained in the Office of the Director of Defense Procurement and Acquisition Policy (Program Acquisition and International Contracting) ((703) 697-9351, DSN 227-9351).



(ii)  Military Assistance Advisory Groups, Naval Missions, and Joint U.S. Military Aid Groups normally have copies of the agreements applicable to the countries concerned.



(iii)  Copies of international agreements covering the United Kingdom of Great Britain and Northern Ireland, Western European countries, North Africa, and the Middle East are filed with the U.S. European Command.



(iv)  Agreements with countries in the Pacific and Far East are filed with the U.S. Pacific Command.
* * * * *
PGI 225.870  Contracting with Canadian contractors.

PGI 225.870-1  General.


(d)(i)  The Canadian Commercial Corporation uses provisions in contracts with Canadian or U.S. concerns that give DoD the same production rights, data, and information that DoD would obtain in contracts with U.S. concerns.  


(ii)  The Government of Canada will provide the following services under contracts with the Canadian Commercial Corporation without charge to DoD:




(A)  Contract administration services, including—





(1)  Cost and price analysis;





(2)  Industrial security;





(3)  Accountability and disposal of Government property;





(4)  Production expediting;





(5)  Compliance with Canadian labor laws;





(6)  Processing of termination claims and disposal of termination inventory;





(7)  Customs documentation;





(8)  Processing of disputes and appeals; and





(9)  Such other related contract administration functions as may be required with respect to the Canadian Commercial Corporation contract with the Canadian supplier.



(B)  Audits.  The Public Works and Government Services Canada performs audits when needed.  Route requests for audit on non-Canadian Commercial Corporation contracts through the cognizant contract management office of the Defense Contract Management Agency.



(C)  Inspection.  The Department of National Defence (Canada) provides inspection personnel, services, and facilities, at no charge to DoD departments and agencies (see DFARS 225.870-7).

PGI 225.870-5  Contract administration.


(1)  Assign contract administration in accordance with DFARS Part 242.  When the Defense Contract Management Agency will perform contract administration in Canada, name in the contract the following payment office for disbursement of DoD funds (DoD Department Code:  17-Navy; 21-Army; 57-Air Force; 97-all other DoD components), whether payment is in Canadian or U.S. dollars:

	DFAS Columbus Center

DFAS-CO/North Entitlement Operations

PO Box 182266

Columbus, OH  43218-2266.



(2)  The following procedures apply to cost-reimbursement type contracts:



(i)  The Public Works and Government Services Canada (PWGSC) automatically arranges audits on contracts with the Canadian Commercial Corporation. 




(A)  Consulting and Audit Canada (CAC) furnishes audit reports to PWGSC.




(B)  Upon advice from PWGSC, the Canadian Commercial Corporation certifies the invoice and forwards it with Standard Form (SF) 1034, Public Voucher, to the administrative contracting officer for further processing and transmittal to the disbursing office.



(ii)  For contracts placed directly with Canadian firms, the administrative contracting officer requests audits from the CAC, Ottawa, Ontario, Canada.  The CAC/PWGSC--




(A)  Approves invoices on a provisional basis pending completion of the contract and final audit;




(B)  Forwards these invoices, accompanied by SF 1034, Public Voucher, to the administrative contracting officer for further processing and transmittal to the disbursing officer; and




(C)  Furnishes periodic advisory audit reports directly to the administrative contracting officer.

PGI 225.870-7  Acceptance of Canadian supplies.


(1)  For contracts placed in Canada, either with the Canadian Commerical Corporation or directly with Canadian suppliers, the Department of National Defence (Canada) will perform any necessary contract quality assurance and/or acceptance, as applicable.


(2)  Signature by the Department of National Defence (Canada) quality assurance representative on the DoD inspection and acceptance form is satisfactory evidence of acceptance for payment purposes.

PGI 225.871  North Atlantic Treaty Organization (NATO) cooperative projects.
PGI 225.871-5  Directed subcontracting.

The cooperative project agreement is the authority for a contractual provision requiring the contractor to place certain subcontracts with particular subcontractors.  No separate justification and approval during the acquisition process is required.

PGI 225.872  Contracting with qualifying country sources.

PGI 225.872-4  Individual determinations.


(1)  Obtain signature of the determination and findings—



(i)  At a level above the contracting officer, for acquisitions valued at or below the simplified acquisition threshold; or



(ii)  By the chief of the contracting office, for acquisitions with a value greater than the simplified acquisition threshold.


(2)  Prepare the determination and findings substantially as follows: 

	SERVICE OR AGENCY

Exemption of the Buy American Act and Balance of Payments Program

Determination and Findings

Upon the basis of the following findings and determination which I hereby make in accordance with the provisions of FAR 25.103(a), the acquisition of a qualifying country end product may be made as follows:



	Findings

	

	1.
	The (contracting office) proposes to purchase under contract number ________________, (describe item) mined, produced, or manufactured in (qualifying country of origin).  The total estimated cost of this acquisition is ____________________.

	2.
	The United States Government and the Government of _____________ have agreed to remove barriers to procurement at the prime and subcontract level for defense equipment produced in each other's countries insofar as laws and regulations permit.

	3.
	The agreement provides that the Department of Defense will evaluate competitive offers of qualifying country end products mined, produced, or manufactured in (qualifying country) without imposing any price differential under the Buy American Act or the Balance of Payments Program and without taking applicable U.S. customs and duties into consideration so that such items may better compete for sales of defense equipment to the Department of Defense.  In addition, the Agreement stipulates that acquisitions of such items shall fully satisfy Department of Defense requirements for performance, quality, and delivery and shall cost the Department of Defense no more than would comparable U.S. source or other foreign source defense equipment eligible for award.

	4.
	To achieve the foregoing objectives, the solicitation contained the clause (title and number of the Buy American Act clause contained in the contract).  Offers were solicited from other sources and the offer received from (offeror) is found to be otherwise eligible for award.

	

	Determination

I hereby determine that it is inconsistent with the public interest to apply the restrictions of the Buy American Act or the Balance of Payments Program to the offer described in this determination and findings.

	

	
	
	

	(Date)


PGI 225.872-5  Contract administration.


(b)(i)  When contract administration services are required on contracts to be performed in qualifying countries, direct the request to the cognizant activity listed in the Federal Directory of Contract Administration Services.  The cognizant activity also will arrange contract administration services for DoD subcontracts that qualifying country sources place in the United States.



(ii)  The contract administration activity receiving a delegation shall determine whether any portions of the delegation are covered by memoranda of understanding annexes and, if so, shall delegate those functions to the appropriate organization in the qualifying country's government.

PGI 225.872-6  Audit.


(c)(i)  Except for the United Kingdom, send requests for audits in qualifying countries to the administrative contracting officer at the cognizant activity listed in Section 2B of the Federal Directory of Contract Administration Services.  Send a request for audit from the United Kingdom directly to their Ministry of Defence.



(ii)  Send an advance copy of the request to the focal point identified by the Deputy Director of Defense Procurement and Acquisition Policy (Program Acquisition and International Contracting).

PGI 225.873  Waiver of United Kingdom commercial exploitation levies.

PGI 225.873-2  Procedures.


(1)  The Government of the U.K. shall approve waiver of U.K. levies.  When an offeror or contractor identifies a levy included in an offered or contract price, the contracting officer shall provide written notification to the Defense Security Cooperation Agency, ATTN:  PSD-PMD, 1111 Jefferson Davis Highway, Arlington, VA 22202-4306, telephone (703) 601-3864.  The Defense Security Cooperation Agency will request a waiver of the levy from the Government of the U.K.  The notification shall include—



(i)  Name of the U.K. firm;



(ii)  Prime contract number;



(iii)  Description of item for which waiver is being sought;



(iv)  Quantity being acquired; and



(v)  Amount of levy.


(2)  Waiver may occur after contract award.  If levies are waived before contract award, evaluate the offer without the levy.  If levies are identified but not waived before contract award, evaluate the offer inclusive of the levies.

PGI 225.9—CUSTOMS AND DUTIES                        

PGI 225.902  Procedures.


(1)  Formal entry and release.



(i)  The administrative contracting officer shall—




(A)  Ensure that contractors are aware of and understand any Duty-Free Entry clause requirements.  Contractors should understand that failure by them or their subcontractors to provide the data required by the clause will result in treatment of the shipment as without benefit of free entry under Section XXII, Chapter 98, Subchapter VIII, Item 9808.00.30 of the Harmonized Tariff Schedule of the United States.




(B)  Upon receipt of the required notice of purchase of foreign supplies from the contractor or any tier subcontractor—





(1)  Verify the duty-free entitlement of supplies entering under the contract; and





(2)  Review the prime contract to ensure that performance of the contract requires the foreign supplies (quantity and price) identified in the notice.




(C)  Within 20 days after receiving the notification of purchase of foreign supplies, forward the following information in the format indicated to the Commander, DCMA New York, ATTN:  Customs Team, DCMAE-GNTF, 207 New York Avenue, Building 120, Staten Island, NY 10305-5013:

	We have received a contractor notification of the purchase of foreign supplies.  I have verified that foreign supplies are required for the performance of the contract.  

	Prime Contractor Name and Address:

Prime Contractor CAGE Code:

Prime Contract Number plus Delivery Order Number, if applicable:

Total Dollar Value of the Prime Contract or Delivery Order:

Expiration Date of the Prime Contract or Delivery Order:

Foreign Supplier Name and Address:

Number of Subcontract/Purchase Order for Foreign Supplies:

Total Dollar Value of the Subcontract for Foreign Supplies:

Expiration Date of the Subcontract for Foreign Supplies:

CAO Activity Address Number:

ACO Name and Telephone Number:

ACO Code:

Signature:

Title:





(D)  If a contract modification results in a change to any data verifying duty-free entitlement previously furnished, forward a revised notification including the changed data to DCMA New York.



(ii)  The Customs Team, DCMAE-GNTF, DCMA New York--




(A)  Is responsible for issuing duty-free entry certificates for foreign supplies purchased under a DoD contract or subcontract; and




(B)  Upon receipt of import documentation for incoming shipments from the contractor, its agent, or the U.S. Customs Service, will verify the duty-free entitlement and execute the duty-free entry certificate.



(iii)  Upon arrival of foreign supplies at ports of entry, the consignee, generally the contractor or its agent (import broker) for shipments to other than a military installation, will file U.S. Customs Form 7501, 7501A, or 7506, with the District Director of Customs.


(2)  Immediate entry and release.  Importations made in the name of a DoD military facility or shipped directly to a military facility are entitled to release under the immediate delivery procedure.



(i)  A DoD immediate delivery application has been approved and is on file at Customs Headquarters.



(ii)  The application is for an indefinite period and is good for all Customs districts, areas, and ports.

PGI 225.903  Exempted supplies.


(b)(i)  The term “supplies”—




(A)  Includes--





(1)  Articles known as “stores,” such as food, medicines, and toiletries; and





(2)  All consumable articles necessary and appropriate for the propulsion, operation, and maintenance of the vessel or aircraft, such as fuel, oil, gasoline, grease, paint, cleansing compounds, solvents, wiping rags, and polishes; and




(B)  Does not include portable articles necessary and appropriate for the navigation, operation, or maintenance of the vessel or aircraft and for the comfort and safety of the persons on board, such as rope, bolts and nuts, bedding, china and cutlery, which are included in the term “equipment.”



(ii)  Format for duty-free certificate. 
	(Date)
	_______________________
	

	I certify that the acquisition of this material constituted a purchase of supplies by the United States for vessels or aircraft operated by the United States, and is admissible free of duty pursuant to 19 U.S.C. 1309.



	(Name)
	

	(Title)
	

	(Organization)
	


PGI 225.73--ACQUISITIONS FOR FOREIGN MILITARY SALES

PGI 225.7301  General.


(c)(i)  Separately identify known FMS requirements and the FMS customer in solicitations.



(ii)  Clearly identify contracts for known FMS requirements by marking “FMS requirement” on the face of the contract along with the FMS customer and the case identifier code.

PGI 225.7302  Guidance.

For FMS programs that will require an acquisition, the contracting officer will assist the departmental/agency activity responsible for preparing the LOA by—


(1)  Working with prospective contractors to—



(i)  Identify, in advance of the LOA, any unusual provisions or deviations;



(ii)  Advise the contractor if the departmental/agency activity expands, modifies, or does not accept any requirements proposed by the contractor;



(iii)  Identify any logistics support necessary to perform the contract; and



(iv)  For noncompetitive acquisitions over $10,000, ask the prospective contractor for information on price, delivery, and other relevant factors.  The request for information shall identify the fact that the information is for a potential foreign military sale and shall identify the foreign customer; and


(2)  Working with the departmental/agency activity responsible for preparing the LOA to—



(i)  Assist, as necessary, in preparation of the LOA;



(ii)  Identify and explain all unusual contractual requirements or requests for deviations; and



(iii)  Assist in preparing the price and availability data.
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