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PGI 203—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST

* * * * *

PGI 203.570  Prohibition on persons convicted of fraud or other defense-contract-related felonies.

[PGI 203.570-1  Scope.



The complete text of 10 U.S.C. 2408, Prohibition on Persons Convicted of Defense-Contract Related Felonies and Related Criminal Penalty on Defense Contractors, is available at    http://uscode.house.gov/ (Select “Search the U.S. Code”; then type “10 USC Sec. 2408” (including the quotation marks) in the search engine window and click on the search button).]

PGI 203.570-2  Prohibition period.


(a)(1)  The contracting officer shall—




(i)  Review any request for waiver; and




(ii)  Deny the request if the contracting officer decides the waiver is not required in the interests of national security; or




(iii)  Forward the request to the head of the agency or designee for approval if the contracting officer decides the waiver may be in the interest of national security.



(2)  The head of the agency or designee shall report all waivers granted, and the reasons for granting the waiver, to the Under Secretary of Defense (Acquisition, Technology, and Logistics), who will forward the report to Congress as required by 10 U.S.C. 2408(a)(3).


[(3)  Guidance on using the Excluded Parties List System is available at PGI 209.105-1.]

 


(b)  Submit a copy of the determination to Bureau of Justice Assistance, U.S. Department of Justice, 810 Seventh Street, NW, Washington, DC 20531.

* * * * *

PGI 209—CONTRACTOR QUALIFICATIONS

* * * * *

PGI 209.1--responsible prospective contractors

PGI 209.1--responsible prospective contractors

[PGI 209.105-1  Obtaining Information


GSA's Excluded Parties List System (EPLS), which is available at http://www.epls.gov, identifies entities excluded throughout the U.S. Government (unless otherwise noted) from receiving Federal contracts or certain subcontracts and from certain types of Federal financial and non-financial assistance and benefits.  


  (1)  Multiple agencies have the authority to suspend or debar entities from “doing business” with the Government.  Presently, there are approximately 71 separate cause and treatment codes under which entities can be suspended or debarred or excluded.  


  (2)  The cause and treatment codes advise readers of the nature of the exclusion, debarment, or suspension and how those listed on the EPLS should be treated.  However, the fact that an entity is listed on the EPLS does not necessarily mean the entity is ineligible for contract award.  Review of the cause and treatment code is crucial in ensuring that listed entities are not deprived of their “liberty interest” in conducting business with the Government.  


(3)  When the Department of Justice Bureau of Justice Assistance debars individuals under 10 U.S.C. 2408, they are placed on the EPLS under cause and treatment code FF (Reciprocal).  The individuals currently listed under this treatment code can be found on the EPLS website (http://www.epls.gov - Click on the “Cause and Treatment Code” under the “Reports Menu” heading at the top of the right side of the web page; then select “Reciprocal” in the “Exclusion Type” search window and click “OK”; finally, select CT code “FF” in the drop-down list and select MS Excel format, then “OK”, to view the information).



(4)  A "Public User's Manual" is available on the EPLS website to assist users in navigating the system.  Definitions of Procurement, Nonprocurement, and Reciprocal exclusions can be found in Chapter 4 of the manual.]

PGI 209.105-2  Determinations and documentation.


(a)  When the contracting officer considers such action appropriate, t[T]he contracting officer should [shall] submit a copy of the determination to the appropriate debarring and suspending official [identified] in DFARS 209.403.

PGI 209.106  Preaward surveys.

PGI 209.106-1  Conditions for preaward surveys.


(a)  If a preaward survey is requested, include the rationale in Block 23 of the SF 1403, Preaward Survey of Prospective Contractor (General).

PGI 209.106-2  Requests for preaward surveys.


(1)  The surveying activity is the cognizant contract administration office as listed in the Federal Directory of Contract Administration Services Components[, available at http://home.dcma.mil/casbook/casbook.htm].  When information is required as part of the survey on the adequacy of the contractor's accounting system or its suitability for administration of the proposed type of contract, the surveying activity will obtain the information from the auditor.


(2)  Limited information may be requested by telephone.


(3)  The contracting officer may request a formal survey by telephone but must confirm immediately with SF 1403, Preaward Survey of Prospective Contractor (General).  For a formal survey, send original and three copies of SF 1403, including necessary drawings and specifications.  (i)  List additional factors in Item H, Section III of the SF 1403 and explain them in Block 23.  For example—




(A[i])  Information needed to determine a prospective contractor's eligibility under the Walsh-Healey Public Contracts Act.  (Note that the Walsh-Healey Public Contracts Act, Block 12 of Section I, only indicates what the contractor has represented its classification to be under Walsh-Healey.)




(B[ii])  Evaluation of a contractor as a planned producer when the offered item is or may appear on the Industrial Preparedness Planning List (IPPL).  When the preaward survey results in a recommendation for award, ask the office responsible for industrial preparedness planning to consider designating the prospective contractor as a planned producer.  If the item is already on the IPPL or the prospective contractor is already a planned producer, note the information in Block 23.




(C[iii])  Evaluation of the prospective contractor’s performance against small business subcontracting plans.


(4)  On base level preaward surveys, technical personnel from the requiring installation should participate when there is concern about the ability of a prospective contractor to perform a base level service or construction contract.


(5)  Allow more time for—




(i)  Complex items;




(ii)  New or inexperienced DoD contractors; and




(iii)  Surveys with time-consuming requirements, e.g., secondary survey, accounting system review, financial capability analysis, or purchasing office participation.


(6)  Only request those factors essential to the determination of responsibility.  See DFARS 253.209-1(a) for an explanation of the factors in Section III, Blocks 19 and 20 of the SF 1403.

* * * * *

PGI 209.4--DEBARMENT, SUSPENSION, AND INELIGIBILITY

PGI 209.406  Debarment.

PGI 209.406-3  Procedures.


(a)  Use the following format when referring a matter to the agency debarring and suspending official for consideration.  To the extent practicable, provide all specified information.



(1)  Name, address, and telephone number of the point of contact for the activity making the report.



(2)  Name, contractor and Government entity (CAGE) code, [DUNS number,] and address of the contractor.



(3)  Name and addresses of the members of the board, principal officers, partners, owners, and managers.



(4)  Name and addresses of all known affiliates, subsidiaries, or parent firms, and the nature of the business relationship.



(5)  For each contract affected by the conduct being reported—




(i)  The contract number;




(ii)  All office identifying numbers or symbols;




(iii)  Description of supplies or services;




(iv)  The amount;




(v)  The percentage of completion;




(vi)  The amount paid the contractor;




(vii)  Whether the contract is assigned under the Assignment of Claims Act and, if so, to whom; and



(viii)  The amount due the contractor.[; and



(ix)  The contract fund citations involved, to expedite accurate return of funds to open accounts and commands, as appropriate.]


(6)  For any other contracts outstanding with the contractor or any of its affiliates—




(i)  The contract number;




(ii)  The amount;




(iii)  The amounts paid the contractor; 




(iv)  Whether the contract is assigned under the Assignment of Claims Act and, if so, to whom; and




(v)  The amount due the contractor.



(7)  A complete summary of all pertinent evidence and the status of any legal proceedings involving the contractor.



(8)  An estimate of any damages sustained by the Government as a result of the contractor's action (explain how the estimate was calculated).



(9)  If a contracting office initiates the report, the comments and recommendations of the contracting officer and of each higher-level contracting review authority regarding—




(i)  Whether to suspend or debar the contractor;




(ii)  Whether to apply limitations to the suspension or debarment;




(iii)  The period of any recommended debarment; and




(iv)  Whether to continue any current contracts with the contractor (or explain why a recommendation regarding current contracts is not included).



(10)  When appropriate, as an enclosure to the report—




(i)  A copy or pertinent extracts of each pertinent contract;




(ii)  Witness statements or affidavits;




(iii)  Copies of investigative reports when authorized by the investigative agency;




(iv)  Certified copies of indictments, judgments, and sentencing actions; 




(v)  A copy of any available determinations of nonresponsibility in accordance with FAR 9.105-2(a)(1); and




(vi)  Any other appropriate exhibits or documentation.


[(11)  To the extent that this information is available through FPDS-NG, provide a list of other agencies that hold current contracts with the subjects.]

(b)  Send three copies of each report, including enclosures, to the appropriate debarring and suspending official.


(c)  If a referral lacks sufficient evidence of a cause for debarment, the debarring and suspending official may initiate a review or investigation, as appropriate, by reporting the referral to the appropriate Government entity, e.g., contracting activity, inspector general, or criminal investigative agency.


(d)  Decisionmaking process.



(1)  The agency debarring and suspending official may initiate the debarment process by issuing a notice of proposed debarment in accordance with FAR 9.406-3(c) when the debarring and suspending official finds that the administrative record contains sufficient evidence of one or more of the causes for debarment stated in FAR 9.406-2 or DFARS 209.406-2.




(i)  The absence of a referral in accordance with DFARS 209.406-3, or the absence of any information specified in the report format in PGI 209.406-3(a), will not preclude the debarring and suspending official from making such a finding.




(ii)  The signature of the debarring and suspending official on the notice of proposed debarment is sufficient evidence that the debarring and suspending official has made such a finding.



(2)  The agency debarring and suspending official must use the decisionmaking process stated in FAR 9.406-3(b), DFARS Appendix H, and any agency-specific procedures that were provided to the contractor in advance of the decision.

PGI 209.407  Suspension.

PGI 209.407-3  Procedures.


(a)  Use the format at PGI 209.406-3(a) when referring a matter to the agency debarring and suspending official for consideration.  To the extent practicable, provide all information specified in the format.


(b)  If a referral lacks sufficient evidence of a cause for suspension, the debarring and suspending official may initiate a review or investigation, as appropriate, by reporting the referral to the appropriate Government entity, e.g., contracting activity, inspector general, or criminal investigative agency.


(c)  Decisionmaking process.



(1)  The agency debarring and suspending official may initiate the suspension process by issuing a notice of suspension in accordance with FAR 9.407-3(c) when the debarring and suspending official finds that the administrative record contains sufficient evidence of one or more of the causes for suspension stated in FAR 9.407-2.




(i)  The absence of a referral in accordance with DFARS 209.407-3, or the absence of any information specified in the report format at PGI 209.406-3(a), will not preclude the debarring and suspending official from making such a finding.




(ii)  The signature of the debarring and suspending official on the notice of suspension is sufficient evidence that the debarring and suspending official has made such a finding.



(2)  In deciding whether to terminate a suspension following a submission of matters in opposition, the agency debarring and suspending official must use the decisionmaking process stated in FAR 9.407-3(b), DFARS Appendix H, and any agency-specific procedures that were provided to the contractor in advance of the decision.
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