
Free Trade Agreement – El Salvador, Honduras, and Nicaragua
DFARS Case 2006-D019
Interim Rule

PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

252.212-7001  Contract Terms and Conditions Required to Implement Statutes or Executive Orders Applicable to Defense Acquisitions of Commercial Items.

As prescribed in 212.301(f)(iii), use the following clause:

CONTRACT TERMS AND CONDITIONS REQUIRED TO IMPLEMENT STATUTES OR EXECUTIVE ORDERS APPLICABLE TO DEFENSE ACQUISITIONS OF COMMERCIAL ITEMS (MAY 2006[JUN 2006])

* * * * *


(b)  The Contractor agrees to comply with any clause that is checked on the following list of Defense FAR Supplement clauses which, if checked, is included in this contract by reference to implement provisions of law or Executive orders applicable to acquisitions of commercial items or components.

* * * * *

   ____ 252.225-7021
Trade Agreements (FEB 2006[JUN 2006])







 

(19 U.S.C. 2501-2518 and 19 U.S.C. 








3301 note).
* * * * *
____ 252.225-7036    Buy American Act—Free Trade    

Agreements—Balance of Payments Program (JUN 2005[JUN 2006]) (___ Alternate I) (JAN 2005) (41 U.S.C. 10a-10d and 19 U.S.C. 3301 note).
* * * * *

252.225-7013  Duty-Free Entry.

As prescribed in 225.1101(4), use the following clause:

DUTY-FREE ENTRY (JUN 2005[JUN 2006])


(a)  Definitions.  As used in this clause—

* * * * *


(2)  “Eligible product” means—




(i)  “Designated country end product” as defined in the Trade Agreements clause of this contract;




(ii)  “Free Trade Agreement country end product” as defined in the Trade Agreements clause of this contract; 




(iii)  “[Free Trade Agreement country e]End product of Australia, Canada, Chile, Mexico, or Singapore[,]” [other than a “Moroccan end product,”] as defined in the Buy American Act—Free Trade Agreements—Balance of Payments Program clause of this contract; or



(iv[iii])  * * *
* * * * *

252.225-7021  Trade Agreements.

As prescribed in 225.1101(6), use the following clause:

TRADE AGREEMENTS (FEB 2006[JUN 2006])


(a)  Definitions.  As used in this clause(
* * * * *


(3)  “Designated country” means—

* * * * *

   (ii)  A Free Trade Agreement country (Australia, Canada, Chile, [El Salvador, Honduras,] Mexico, Morocco, [Nicaragua,] or Singapore);

 * * * * * 
   
 


  
   

(iv)  A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, British Virgin Islands, Costa Rica, Dominica, Dominican Republic, El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Montserrat, Netherlands Antilles, Nicaragua, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, or Trinidad and Tobago).

* * * * *

252.225-7035  Buy American Act--Free Trade Agreements--Balance of Payments Program Certificate.

As prescribed in 225.1101(9), use the following provision:

BUY AMERICAN ACT--FREE TRADE AGREEMENTS--BALANCE OF PAYMENTS PROGRAM CERTIFICATE (JAN 2005[JUN 2006])


(a)  Definitions.  “Domestic end product,” “[Free Trade Agreement country,” “Free Trade Agreement country] end product of Australia, Canada, Chile, Mexico, or Singapore,” “foreign end product,” [“Moroccan end product,”] “qualifying country end product,” and “United States” have the meanings given in the Buy American Act--Free Trade Agreements--Balance of Payments Program clause of this solicitation.


(b)  Evaluation.  The Government—



(1)  Will evaluate offers in accordance with the policies and procedures of Part 225 of the Defense Federal Acquisition Regulation Supplement; and



(2)  For line items subject to Free Trade Agreements, will evaluate offers of qualifying country end products or [Free Trade Agreement country] end products of Australia, Canada, Chile, Mexico, or Singapore [other than Moroccan end products] without regard to the restrictions of the Buy American Act or the Balance of Payments Program.


(c)  Certifications and identification of country of origin.
* * * * *


(2)  The offeror shall identify all end products that are not domestic end products.




(i)  The offeror certifies that the following supplies are qualifying country (except Australian or Canadian) end products:




(Line Item Number)


(Country of Origin)




(ii)  The offeror certifies that the following supplies are [Free Trade Agreement country] end products of Australia, Canada, Chile, Mexico, or Singapore [other than Moroccan end products]:




(Line Item Number)


(Country of Origin)




(iii)  The following supplies are other foreign end products, including end products manufactured in the United States that do not qualify as domestic end products.



(Line Item Number)

(Country of Origin (If known))

(End of provision)

ALTERNATE I (JAN 2005[JUN 2006])

As prescribed in 225.1101(9), substitute the phrase “Canadian end product” for the phrase[s] “[Free Trade Agreement country,” “Free Trade Agreement country] end product of Australia, Canada, Chile, Mexico, or Singapore[,]” [and “Moroccan end product”] in paragraph (a) of the basic provision; and substitute the phrase “Canadian end products” for the phrase “[Free Trade Agreement country] end products of Australia, Canada, Chile, Mexico, or Singapore [other than Moroccan end products]” in paragraphs (b)[(2)] and (c)(2)(ii) of the basic provision.

252.225-7036  Buy American Act--Free Trade Agreements--Balance of Payments Program.

As prescribed in 225.1101(10)(i), use the following clause:

BUY AMERICAN ACT--FREE TRADE AGREEMENTS--BALANCE OF PAYMENTS PROGRAM (JUN 2005[JUN 2006])


(a)  Definitions.  As used in this clause—

* * * * *


(4)  “End product of Australia, Canada, Chile, Mexico, or Singapore” means an article that—




(i)  Is wholly the growth, product, or manufacture of Australia, Canada, Chile, Mexico, or Singapore; or




(ii)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in Australia, Canada, Chile, Mexico, or Singapore into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself.

  
 (5[4])  * * *

   [(5)  “Free Trade Agreement country” means Australia, Canada, Chile, El Salvador, Honduras, Mexico, Morocco, Nicaragua, or Singapore;
  (6)  “Free Trade Agreement country end product” means an article that— 
  (i)  Is wholly the growth, product, or manufacture of a Free Trade Agreement country; or 
  (ii)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in a Free Trade Agreement country into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself. 
(7)  “Moroccan end product” means an article that— 
  (i)  Is wholly the growth, product, or manufacture of Morocco; or 
  (ii)  In the case of an article that consists in whole or in part of materials from another country or instrumentality, has been substantially transformed in Morocco into a new and different article of commerce with a name, character, or use distinct from that of the article or articles from which it was transformed.  The term refers to a product offered for purchase under a supply contract, but for purposes of calculating the value of the end product includes services (except transportation services) incidental to its supply, provided that the value of those incidental services does not exceed the value of the product itself.]

  
 (6[8])  * * *

  
 (7[9])  * * *

  
 (8[10])  * * *

  
 (9[11])  * * *

* * * * *


(c)  The Contractor shall deliver under this contract only domestic end products unless, in its offer, it specified delivery of qualifying country end products, [Free Trade Agreement country] end products of Australia, Canada, Chile, Mexico, or Singapore [other than Moroccan end products], or other foreign end products in the Buy American Act--Free Trade Agreements--Balance of Payments Program Certificate provision of the solicitation.  If the Contractor certified in its offer that it will deliver a qualifying country end product or an [Free Trade Agreement country] end product of Australia, Canada, Chile, Mexico, or Singapore [other than a Moroccan end product], the Contractor shall deliver a qualifying country end product, an [Free Trade Agreement country] end product of Australia, Canada, Chile, Mexico, or Singapore [other than a Moroccan end product], or, at the Contractor’s option, a domestic end product.

* * * * *

252.225-7045  Balance of Payments Program—Construction Material Under Trade Agreements.
As prescribed in 225.7503(b), use the following clause:
BALANCE OF PAYMENTS PROGRAM—CONSTRUCTION MATERIAL UNDER TRADE AGREEMENTS (FEB 2006[JUN 2006])
(a)  Definitions.  As used in this clause—
* * * * *

 “Designated country” means— 
* * * * *
  
 (2)  A Free Trade Agreement country (Australia, Canada, Chile, [El Salvador, Honduras,] Mexico, Morocco, [Nicaragua,] or Singapore);
 * * * * *


  
(4)  A Caribbean Basin country (Antigua and Barbuda, Aruba, Bahamas, Barbados, Belize, British Virgin Islands, Costa Rica, Dominica, Dominican Republic, El Salvador, Grenada, Guatemala, Guyana, Haiti, Honduras, Jamaica, Montserrat, Netherlands Antilles, Nicaragua, St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, or Trinidad and Tobago).

* * * * *
ALTERNATE I (FEB 2006[JUN 2006]).  As prescribed in 225.7503(b), delete the definitions of "designated country" and designated country construction material" from the definitions in paragraph (a) of the basic clause, add the following definition of “Australian, Chilean, or Moroccan [Mexican] construction material” to paragraph (a) of the basic clause, and substitute the following paragraphs (b) and (c) for paragraphs (b) and (c) of the basic clause:
"Australian, Chilean, or Moroccan [Mexican] construction material" means a construction material that— 
 
 (1)  Is wholly the growth, product, or manufacture of Australia, Chile, or Morocco [Mexico]; or 
      (2)  In the case of a construction material that consists in whole or in part of materials from another country, has been substantially transformed in Australia, Chile, or Morocco [Mexico] into a new and different construction material distinct from the materials from which it was transformed.

  (b)  This clause implements the Balance of Payments Program by providing a preference for domestic construction material.  In addition, the Contracting Officer has determined that the WTO GPA and all Free Trade Agreements except NAFTA apply to this acquisition.  Therefore, the Balance of Payments Program restrictions are waived for WTO GPA country, Australian, Chilean, or Moroccan, least developed country, or Caribbean Basin [designated] country construction material [other than Mexican construction material].

  (c)  The Contractor shall use only domestic, [or designated] WTO GPA country, Australian, Chilean, or Moroccan, least developed country, or Caribbean Basin country construction material [other than Mexican construction material] in performing this contract, except for—



(1)  Construction material valued at or below the simplified acquisition threshold in Part 2 of the Federal Acquisition Regulation; or



(2)  The construction material or components listed by the Government as follows:

________________________________________________________________

[Contracting Officer to list applicable excepted materials or indicate “none”].
16
4

