Export-Controlled Information and Technology
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Proposed Rule
PART 204—ADMINISTRATIVE MATTERS 

* * * * *

[SUBPART 204.73—EXPORT-CONTROLLED INFORMATION AND TECHNOLOGY
204.7301  Definitions.
As used in this subpart—

  “Export-controlled information and technology” is defined in the clause at 252.204-70XX.
  "Fundamental research" is defined in the clause at 252.204-70YY. 
204.7302  General.

  Export control laws and regulations restrict the transfer, by any means, of certain types of information and technology to unauthorized persons.  See PGI 204.7302 for additional information regarding lead regulatory agencies and compliance with export control laws and regulations.

204.7303  Policy. 
  The requiring activity shall review acquisitions to determine if, during performance of the contemplated contract, the contractor will generate or require access to export-controlled information or technology.
  (a)  Prior to issuance of a solicitation for research and development, the requiring activity shall notify the contracting officer in writing when—
      (1)  Export-controlled information or technology will be involved.  The notification shall identify the specific information or technology that must be controlled, including the applicable references to the International Traffic in Arms Regulations (ITAR) and/or Export Administration Regulations (EAR); or
      (2)  The work is fundamental research only, and export-controlled information or technology will not be involved.
  (b)  Prior to issuance of a solicitation for supplies or services, the requiring activity shall notify the contracting officer in writing when—
    (1)  Export-controlled information or technology will be involved.  The notification shall identify the specific information or technology that must be controlled, including the applicable references to the ITAR and/or EAR; or 
    (2)  The requiring activity is unable to determine that export-controlled information or technology will not be involved. 
204.7304  Contract clauses.
  (a)  Use the clause at 252.204-70XX, Requirements for Contracts Involving Export-Controlled Information or Technology, in solicitations and contracts when the requiring activity provides the notification at 204.7303(a)(1) or (b)(1).  The contracting officer shall identify the export-controlled information or technology as provided by the requiring activity.  
  (b)  Use the clause at 252.204-70YY, Requirements Regarding Access to Export-Controlled Information or Technology - Fundamental Research, in solicitations and contracts when the requiring activity provides the notification at 204.7303(a)(2).

  (c)  Use the clause at 252.204-70ZZ, Requirements Regarding Access to Export-Controlled Information or Technology, in solicitations and contracts—
    (1)  For research and development, except when the clause at 252.204-70XX or 252.204-70YY will be included; or
    (2)  For supplies and services, when the requiring activity provides the notification at 204.7303(b)(2).]
* * * * *
PART 235—RESEARCH AND DEVELOPMENT CONTRACTING 

* * * * *

[235.071  Export-controlled information and technology at contractor, university, and Federally Funded Research and Development Center facilities.

  For requirements regarding access to export-controlled information and technology, see Subpart 204.73.] 

235.071[2]  Additional contract clauses.

* * * * *
PART 252—SOLICITATION PROVISIONS AND CONTRACT CLAUSES

* * * * *

[252.204-70XX  Requirements for Contracts Involving Export-Controlled Information or Technology.

As prescribed in 204.7304(a), use the following clause: 
 REQUIREMENTS FOR CONTRACTS INVOLVING EXPORT-CONTROLLED INFORMATION OR TECHNOLOGY (XXX 2006) 

  (a)  Definition.  “Export-controlled information and technology,” as used in this clause, means information and technology subject to export controls established in the Export Administration Regulations (EAR) (15 CFR Parts 730-774) or the International Traffic in Arms Regulations (ITAR) (22 CFR Parts 120-130).
  (b)  The parties anticipate that, in performance of this contract, the Contractor will generate or need access to export-controlled information or technology. 


(1)  The specific information [and, or] technology subject to export controls [is, are]:  

[The Contracting Officer shall identify the specific information and/or technology as determined by the requiring activity in accordance with 204.7303(a)(1) or 204.7303(b)(1)].

(2)  If, during performance of this contract, the Government or the Contractor becomes aware that the Contractor will generate or need access to export-controlled information or technology not listed in paragraph (b)(1) of this clause, it shall notify the other party and either—
     
(i)  Modify paragraph (b)(1) of this clause to include  identification of the additional export-controlled information or technology, and ensure its control as required by paragraph (c) of this clause; or 
     (ii)  Negotiate a contract modification that eliminates the requirement for performance of work that would involve access to or generation of export-controlled information or technology not identified in paragraph (b)(1) of this clause. 
  (c)  The Contractor shall comply with all applicable laws and regulations regarding export-controlled information and technology, including the requirement for contractors to register with the Department of State in accordance with the ITAR.  The Contractor shall consult with the Department of State with any questions regarding the ITAR and shall consult with the Department of Commerce with any questions regarding the EAR.
  (d)  Nothing in the terms of this contract is intended to change, supersede, or waive any of the requirements of applicable Federal laws, Executive orders, and regulations, including but not limited to—

(1)  The Export Administration Act of 1979 (50 U.S.C. App. 2401 as extended by Executive Order 13222);

(2)  The Arms Export Control Act of 1976 (22 U.S.C. 2751);

(3)  The Export Administration Regulations (15 CFR Parts 730-774); 

(4)  The International Traffic in Arms Regulations (22 CFR Parts 120-130);

(5)  DoD Directive 2040.2, International Transfers of Technology, Goods, Services, and Munitions; and

(6)  DoD Industrial Security Regulation (DoD 5220.22-R). 

  (e)  The Contractor shall include the substance of this clause, including this paragraph (e), in all subcontracts that will involve access to or generation of export-controlled information or technology.
(End of clause)

252.204-70YY  Requirements Regarding Access to Export-Controlled Information or Technology - Fundamental Research.

As prescribed in 204.7304(b), use the following clause:
REQUIREMENTS REGARDING ACCESS TO EXPORT-CONTROLLED 

INFORMATION OR TECHNOLOGY - FUNDAMENTAL RESEARCH (XXX 2006)

  (a)  Definitions.  As used in this clause—
  “Applied research” means the effort that—

(1)  Normally follows basic research, but may not be severable from the related basic research; 
(2)  Attempts to determine and exploit the potential of scientific discoveries or improvements in technology, materials, processes, methods, devices, or techniques; and 
(3)  Attempts to advance the state of the art.
  “Basic research” means that research directed toward increasing knowledge in science.  The primary aim of basic research is a fuller knowledge or understanding of the subject under study, rather than any practical application of that knowledge.
  “Export-controlled information and technology” means information and technology subject to export controls established in the Export Administration Regulations (15 CFR Parts 730-774) or the International Traffic in Arms Regulations (22 CFR Parts 120-130). 

  “Fundamental research,” as defined by National Security Decision Directive 189, means basic and applied research in science and engineering, the results of which ordinarily are published and shared broadly within the scientific community.  This is distinguished from proprietary research and from industrial development, design, production, and product utilization, the results of which ordinarily are restricted for proprietary or national security reasons.

  (b)  The parties consider the work required by this contract to be fundamental research.  As such, the parties do not anticipate that in performance of this contract the Contractor will generate or need access to export-controlled information or technology. 

  (c)  If, during performance of this contract, the Government or the Contractor becomes aware that the Contractor will generate or need access to export-controlled information or technology, it shall notify the other party and either—

  (1)  Modify the contract to include the Defense Federal Acquisition Regulation Supplement clause 252.204-70XX, Requirements for Contracts Involving Export-Controlled Information or Technology, and identify and control the export-controlled information or technology as required by the clause; or 
 
 (2)  Negotiate a contract modification that eliminates the requirement for performance of work that would involve export-controlled information or technology.




  (End of clause)

252.204-70ZZ  Requirements Regarding Access to Export-Controlled Information or Technology.

As prescribed in 204.7304(c), use the following clause:

REQUIREMENTS REGARDING ACCESS TO EXPORT-CONTROLLED 

INFORMATION OR TECHNOLOGY (XXX 2006)

  (a)  Definition.  “Export-controlled information and technology,” as used in this clause, means information and technology subject to export controls established in the Export Administration Regulations (15 CFR Parts 730-774) or the International Traffic in Arms Regulations (22 CFR Parts 120-130). 

  (b)  The parties do not anticipate that in performance of this contract the Contractor will generate or need access to export-controlled information or technology. 
  (c)  If, during performance of this contract, the Government or the Contractor becomes aware that the Contractor will generate or need access to export-controlled information or technology, it shall notify the other party and either—

  
(1)  Modify the contract to include the Defense Federal Acquisition Regulation Supplement clause 252.204-70XX,  Requirements for Contracts Involving Export-Controlled Information or Technology, and identify and control the export-controlled information or technology as required by the clause; or 
(2)  Negotiate a contract modification that eliminates the requirement for performance of work that would involve export-controlled information or technology. 





  (End of clause)]
* * * * *

252.235-7002  Animal Welfare.

As prescribed in 235.071[2](a), use the following clause:

* * * * *

252.235-7003  Frequency Authorization.

As prescribed in 235.071[2](b), use the following clause:

* * * * *

252.235-7010  Acknowledgment of Support and Disclaimer. 

As prescribed in 235.071[2](c), use the following clause:

* * * * *

252.235-7011  Final Scientific or Technical Report.

As prescribed in 235.071[2](d), use the following clause:

* * * * *
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